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Manitowoc  Steam  BoiiiBB  Works,  Kespondent,  vs.  Maki- 
Towoo  Glue  Company,  imp..  Appellant. 

Novemtfer  18 — December  11, 190S. 

Entire  contracts:  Exceptions:  Measure  of  damages:  Sales:  Suhstan- 
tial  performance:  Acceptance:  Prima  facie  evidence:  Values: 
Pleading:  Amendment  to  conform  to  proofs:  Appeal  and  error: 
Reversal. 

1.  In  applying  the  recognized  exceptions  to  the  rule,  that  he  who   • 

makes  an  entire  contract  can  recover  no  compensation  unless 
he  performs  it  entirely  and  according  to  its  terms,  the  question 
is  never  what  will  reasonably  compensate  the  contractor,  but 
what  can  the  purchaser  pay  without  being  put  in  worse  posi- 
tion than  if  the  contract  had  been  performed. 

2.  Where  plaintilf  contracted  to  manufacture  and  place  in  defend- 

ant's factory  a  boiler  that  should  be  150  per  cent,  of  the  ca- 
pacity of  the  boiler  then  in  use,  and  the  increase  of  capacity 
was  the  vital  and  essential  part  of  the  contract,  furnishing  a 
boiler  found  by  the  court  to  be  about  eighty-two  per  cent,  of 
the  capacity  of  the  old  one  is  in  no  sense  substantial  perform- 
ance of  the  contract 

3.  In  an  action  for  the  price  of  a  boiler  furnished  under  a  contract 

for  a  boiler  of  greater  capacity  than  that  actually  installed, 
the  evidence  reviewed,  and  held  insufficient  to  sustain  a  find- 
ing of  acceptance  of  the  boiler  furnished. 

4.  In  an  action  for  the  price  of  a  boiler  furnished  under  a  contract 

for  a  boiler  of  a  greater  capacity  than  that  actually  installed, 
evidence  of  mere  use  of  the  boiler  in  connection  with  defend* 
ant's  premises,  with  which  it  had  been  connected,  is  not  enough 
to  overcome  evidence,  in  effect,  that  defendant,  upon  protestp 
ing  its  insufficiency,  conveyed  to  plaintiff  its  wish  and  expecta- 
tion that  it  be  removed,  and  that  plaintiff  fully  understood: 
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such  election,  and  allowed  the  boiler  to  remain  in  breach  of  an 
agreement  to  remove  it,  because  of  an  erroneous  construction 
of  the  contract. 

5.  In  an  action  for  the  price  of  a  boiler  furnished  under  a  contract 
for  a  boiler  of  greater  capacity  than  that  actually  installed,  the 
contract  price  is  not  prima  fade  proof  of  its  value. 
.6.  In  such  case,  testimony  by  defendant's  manager,  in  effect,  that 
if  a  boiler,  such  as  contracted  for,  was  worth  $2,035,  the  value 
of  such  a  one  as  delivered  was  proportionally  less  as  the  ca- 
pacity, but  said,  "I  can't  state  the  market  value  of  that  boiler 
at  the  time  I  received  it  any  more  than  what  Mr.  H.  (plaint- 
iff's witness)  valued  it  at,"  cannot  be  construed  into  an  ad- 
mission that  the  market  price  was  as  much  as  H.'s  valuation. 

7.  On  the  trial  of  an  action  for  the  price  of  a  boiler,  the  real  con- 
troversy had  been  as  to  the  capacity  of  the  boiler.  At  the 
close  of  the  trial  there  was  no  evidence  to  support  a  recovery 
on  the  contract,  or  to  support  a  cause  of  action  qtumtum  meruit, 
but  the  court  nevertheless  entered  an  order  that  plaintiff  might 
amend  its  complaint  by  adding  a  count  quantum  meruit,  and 
that  defendant  might  answer  thereto  simply  by  general  denial, 
and  could  introduce  no  other  defense.  Held,  error,  to  be  cor- 
rected by  reversing  the  Judgment  and  directing  a  Judgment 
dismissing  the  complaint. 

Appeal  from  a  judgment  of  the  circuit  court  for  Mani- 
towoc county :  Michael  Kibwan,  Circuit  Judge.    Reversed. 

Action  to  recover  the  contract  price  and  enforce  a  lien  for 
supplying  a  steam  boiler  to  the  defendant.  The  evidence 
disclosed  that  the  defendant  operated  a  glue  factory,  requir- 
ing a  large  amount  of  steam,  not  only  for  power,  but  also  for 
heating  and  drying;  that  it  had  an  old  tubular  boiler,  which 
had  been  manufactured  by  the  plaintiff,  and  with  which  and 
its  use  the  plaintiff  was  entirely  familiar;  that  in  such  situa- 
tion the  parties  negotiated  for  a  new  boiler,  the  defendant 
stating  to  the  plaintiff  that  the  old  boiler  was  inadequate — 
that  it  had  a  commercial  rating  of  about  eighty  horse  power, 
and  that  one  was  needed  of  about  100  horse  power.  The 
plaintiff's  manager  counseled  one  still  larger,  namely,  to  rate 
about  125  horse  power,  as  compared  with  the  old  one,  eighty 
horse  power.  The  agreement  finally  reached  was  that  the 
new  one  should  be  substantially  of  fifty  per  cent,  more  ca- 
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pacity  than  the  old,  but  was  tx)  be  of  the  Scotch  type,  instead 
of  the  tubular  type.  Plaintiff  constructed  a  boiler  of  the 
Scotch  type,  put  it  in  place  in  a  building  and  upon  brick 
foundation  constructed  by  the  defendant  for  that  purpose. 
After  it  was  connected  up,  it  was  found  disappointing  in  ca- 
pacity, and  not  up  to  the  old  boiler,  but  was  used,  in  connec- 
tion with  the  old  one,  to  furnish  the  steam  necessary  for  the 
factory,  while  iBfforts  were  made  botli  by  plaintiff  and  de- 
fendant to  make  it  work  more  efficiently.  These  efforts  being 
still  unsatisfactory,  the  defendant  complained  of  the  boiler 
as  not  satisfying  the  contract,  and,  as  the  defendant's  man- 
tiger  testifies,  desired  to  have  it  taken  away.  The  plaintiff's 
manager  testifies  that  thereupon  he  proposed  to  have  a  test 
made,  and,  if  it  did  not  satisfy  the  contract,  he  would  either 
take  it  out  and  put  in  a  new  one,  or  enlarge  it  so  as  to  make 
it  of  the  necessary  capacity.  That  test  was  made,  the  plaintiff 
•contending  that  it  showed  the  boiler  to  satisfy  the  contract, 
the  defendant  contending  that  it  did  not,  but  meanwhile 
using  U^e  boiler  to  supply  in  part  the  steam  needed  to  keep 
its  factory  running.  The  date  of  this  test  is  not  disclosed, 
but  it  was  some  time  in  the  autumn  of  1898,  and  this  suit 
was  commenced  on  the  31st  day  of  January,  1809.  The  de- 
fendant's original  answer  set  up  by  way  of  defense  the  fail- 
ure to  perform  the  contract,  and  by  way  of  counterclaim 
■sought  to  recover  $1,100  which  it  had  paid  upon  the  price 
thereof,  certain  additional  expense  occasioned  by  delay  in  the 
■delivery  of  the  boiler,  and  additional  expense  for  wages  and 
fuel  by  reason  of  the  necessity  of  running  two  boilers.  In 
the  course  of  the  trial  defendant  announced  that  it  preferred 
to  stand  simply  upon  its  defense  that  plaintiff  had  not  per- 
formed its  contract,  and  therefore  asked  leave  to  withdraw 
its  counterclaims,  which  was  granted  by  the  court  At  the 
<*lo8e  of  the  evidence  the  court  made  findings  to  the  effect 
that  the  contract  was  as  above  stated,  and  that  the  boiler  put 
in,  instead  of  being  fifty  per  cent,  greater  capacity  than  the 
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old  one,  was  about  twenty  per  cent,  less  capacity,  and  an- 
nounced  that  upon  the  then  state  of  the  pleadings  the  defend- 
ant would  be  entitled  to  a  judgment  dismissing  the  com- 
plaint, but,  on  the  theory  that  the  defendant  had  offered 
some  evidence  of  the  reasonable  value  of  the  boiler  and  had 
accepted  the  same,  the  court  entered  an  order  that  the  plaint- 
iff might  amend  its  complaint  by  adding  a  count  in  quantum 
meruit,  and  that  the  defendant  might  answQi*  thereto  simply 
by  general  denial,  and  could  introduce  no  other  defense,  and 
that,  when  such  pleadings  were  in,  the  action  be  postponed 
to  the  ensuing  term,  in  order  that  evidence  might  be  taken 
upon  the  new  issue.  To  these  orders  the  defendant  took 
exception.  The  plaintiff  did  amend  in  the  manner  indicated, 
and  the  defendant  introduced  the  only  answer  permitted — 
that  of  a  general  denial.  Thereupon,  at  the  ensuing  term, 
the  plaintiff  introduced  evidence  of  experts  of  what  it  would 
cost  to  build  such  a  boiler  as  that  supplied  to  the  defendant. 
Defendant  offered  no  further  evidence,  except  by  way  of 
cross-examination,  to  show  by  these  experts  that  the  boiler 
supplied  would  be  worth  approximately  $1,800  less  than  a 
boiler  of  the  capacity  found  to  have  been  contracted  for. 
Thereupon  the  court  made  findings  that  the  plaintiff- had  sub- 
stantially performed  its  contract,  except  that,  instead  of  a 
boiler  fifty  per  cent,  greater  than  the  old  one,  it  had  supplied 
one  of  about  twenty  per  cent,  less  capacity;  that  defendant 
had  accepted  the  boiler ;  and  that  the  reasonable  value  there- 
of was  the  original  contract  price  of  $2,035,  for  which,  less 
the  payments,  judgment  was  rendered,  from  which  the  de- 
fendant brings  this  appeal. 

For  the  appellant  there  was  a  brief  by  /.  8,  Anderson,  at- 
torney, and  Emil  Baensch,  of  counsel,  and  oral  argument  by 
Mr,  Anderson, 

For  the  respondent  there  was  a  brief  by  MarJcham  &  Mark- 
ham  and  O'Connor,  Schmitz  &  Wild,  and  oral  argument  by 
A,  J,  Schmitz, 
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Dodge,  J.  The  result  of  this  action,  whereby  the  defend- 
ant is  required  to  pay  the  full  contract  price  for  a  boiler  of 
only  about  one  half  the  capacity  or  value  of  that  for  which  it 
agreed  to  pay  it,  is  somewhat  startling,  esi)ecially  in  view  of 
the  consideration,  understood  by  both  parties,  that  its  only 
reason  for  buying  a  new  boiler  at  all  was  that  the  operation 
of  the  factory  required  more  steam  than  the  old  one  could 
supply.  Before  reaching  such  a  result,  a  court  should  pause 
to  re-examine  the  rules  of  law  or  processes  of  reasoning  upon 
which  it  is  based.  If  the  law  warrants  it,  the  force  or  value 
of  a  contract  seems  to  have  vanished.  The  contractor  re- 
ceives the  same  compensation  for  nonperformance  as  for  per- 
formance. The  general  rule  of  law  is  firmly  established  that 
he  who  makes  an  entire  contract  can  recover  no  pay  unless  he 
performs  it  entirely  and  according  to  its  terms.  Moritz  v. 
Larsen,  70  Wis.  569,  36  K  W.  331;  Cohn  v.  Plumer,  88 
Wis.  662,  60  K  W.  1000;  Widman  v.  Gay,  104  Wis.  277, 
"HO  N.  W.  450.  This  general  rule,  has,  with  considerable  hes- 
itation, been  relaxed  for  equitable  considerations  in  certain 
t?xceptional  situations  where  it  is  believed  to  work  hardship : 
First,  in  favor  of  laborers  who  contract  to  perform  personal 
services,  and  without  fault  of  either  party  fail  of  complete 
performance  (Diefenbach  v.  Stark,  56  Wis.  462,  466,  14 
N.  W.  621 ;  Walsh  v.  Fisher,  102  Wis.  172,  78  N".  W.  437 ; 
Hildebrand  v.  Am.  F.  A.  Co.  109  Wis.  171,  85  N.  W.  268) ; 
secondly,  in  building  contracts,  where  the  contractor  con- 
structs something  on  the  land  of  another  which  by  oversight, 
but  in  good-faith  effort  to  perform  fails  to  entirely  satisfy  the 
contract,  but  is  so  substantially  in  compliance  therewith  that 
the  structure  fully  accomplishes  the  purpose  of  that  contracted 
for,  and  the  other  party  voluntarily  accepts  the  benefit  there- 
of, or  where  the  failure  is  mere  inconsiderable  incomplete- 
ness, and  the  expense  of  completion  is  easy  of  ascertainment 
(Malbon  v.  Bimey,  11  Wis.  101\  Fuller-W.  Co.  v.  Shurts, 
55  Wis.  606,  70  K  W.  683;  Williams  v.  Thrall,  101  Wis. 
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33Y,  76  N.  W.  699;  Laycoch  v.  Parker,  103  Wis.  161,  70 
N.  W.  327 ;  John  Priizlaff  H.  Go.  v.  Berghoefer,  103  Wis. 
359,  79  N.  W.  564;  Taft  v.  Montague,  14  Mass.  282;  Smith 
V.  School  Dist  20  Conn.  312;  Bozarth  v.  Dvdley,  44  N.  J. 
Law,  304;  Smith  v.  Brady,  17  N.  Y.  173 ;  Dermott  v.  Jones,. 
2  Wall.  1) ;  and,  thirdly,  where  the  contractor  supplies  an 
article  different  from  or  inferior  to  that  ^promised,  and  the 
recipient,  having  full  opportunity  to  reject  without  loss  or 
injury,  decides  to  accept  and  retain  the  thing  furnished.  This 
third  phase  is  hardly  an  exception,  for  such  voluntary  ac- 
ceptance may  well  be  deemed  the  making  of  a  new  contract  to 
take  and  pay  reasonably  for  the  article  which  does  not  satisfy 
the  original  contract.  Fidler-W.  Co.  v.  Shw^s,  supra;  Will- 
iams V,  Thrall,  supra.  In  case  of  either  of  these  exceptions,, 
great  caution  is  due  in  order  that  the  innocent  purchaser 
shall  not  suffer.  If  loss  must  fall  anywhere,  it  should  rest 
on  him  who  breaks  the  contract.  As  said  in  Allen  v.  Mc- 
Kibbin,  5  Mich.  449,  455,  and  quoted  approvingly  in  Walsh 
V.  Fisher,  supra,  ^Hte  party  in  default  can  never  gain  by 
his  default,  and  the  other  party  can  never  be  permitted  to 
lose  by  it,"  Bishop  v.  Price,  24  Wis.  480.  The  question,, 
therefore,  in  such  cases,  is  never  what  will  reasonably  com- 
pensate the  contractor,  but  what  can  the  purchaser  pay  with- 
out being  put  in  worse  position  than  if  the  contract  had  been 
performed  ?  The  recovery  is  qu^antum  valebat  from  the  inno- 
cent purchaser's  point  of  view. 

Proceeding  to  ascertain  how  far  these  principles  are  appli- 
cable to  the  situation  at  bar,  we  are  confronted  by  the  fact 
that  substantial  performance  of  the  express  contract  is  wholly 
wanting.  The  finding  is  that  the  boiler  furnished  was  about 
eighty-two  per  cent,  of  the  capacity  of  the  old  one,  instead  of 
150  per  cent,  and  that  the  increase  of  capacity  was  the  vital 
and  essential  part  of  the  contract.  This  is  in  no  sense  sub- 
stantial performance.  The  boiler  does  not  serve  at  all  the 
purpose  which  the  larger  one  would  have  served,  and  for 
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which  it  was  purchased.  Defendant  can  obtain  that  for 
which  it  contracted,  and  for  which  it  agreed  to  pay  $2,035, 
and  which  is  necessary  to  the  purpose  which  induced  the  con- 
tract, in  only  one  of  two  ways :  either  it  can  remove  this  boiler 
from  its  premises  at  large  expense,  if  plaintiff  does  not  re- 
move it,  and  purchase  and  put  in  place  another  of  the  re- 
quired size;  or  it  can  retain  it,  and  put  in  another  of  sub- 
stantially equal  capacity  as  auxiliary  to  it,  and  at  a  cost 
equal  to  or  greater  than  the  original  contract  price,  and  prob- 
ably necessitating  reconstruction  of  its  boiler  house.  One  in 
such  predicament  cannot  be  said  to  have  received  in  substance 
that  for  which  he  contracted.  Malhon  v.  Bimey,  11  Wis. 
107;  Fuller-W.  Co.  v.  Shwrts,  96  Wis.  606,  70  N.  W.  683. 
Neither  do  we  discover  either  finding  or  proof  that  defend- 
ant had  accepted  the  boiler,  had  decided  to  keep  it,  and  use 
it  so  far  as  it  will  go  toward  supplying  the  needed  steam. 
True,  the  trial  court  argues  that  it  would  be  inequitable  to 
allow  defendant  to' keep  the  boiler  and  pay  nothing  for  it, 
but  does  not  find  that  it  has  elected  to  do  so.  The  only  find- 
ing is  that  it  is  not  shown  by  a  preponderance  of  the  evidence 
that  defendant  rejected  the  boiler,  or  demanded  its  removal, 
though  he  did  protest  that  it  did  not  satisfy  the  contract. 
The  evidence  is  that  defendant  never  in  words  ordered  plaint- 
iff to  remove  the  boiler,  but  from  the  testimony  of  the  same 
witness  (plaintiff's  manager)  it  appears  that  defendant,  at 
the  time  of  protesting  the  insufficiency,  did  convey  to  plaint- 
iff its  wish  and  expectation  that  it  be  removed.  That  witness 
testified  that  upon  such  protest  he  agreed  that  he  would  re- 
move the  boiler  if  on  test  it  did  not  come  up  to  contract 
requirement  The  test  was  made,  the  capacity  ascertained, 
but  the  plaintiff's  contention  thereafter  was  that  the  contract 
was  other  than  it  is  now  found  to  have  been,  and  for  that  rea- 
son did  not  remove  it.  This  testimony  fully  confirms  that 
of  defendant's  manager  that  he  desired  to  have  the  boiler 
removed,  and  negatives  any  inference  that  it  remained  on 
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defendant's  premises  pursuant  to  an  election  on  its  part  to 
keep  it  Another  important  consideration  was  that  defend- 
ant's entire  pleading  was  based  on  the  theory  of  nonaccept- 
ance.  The  answer  denied  performance  of  the  contract,  and 
sought  by  counterclaim  to  recover  back  the  portion  of  the 
purchase  price  paid,  and  the  expenses  which  must  fall  on 
defendant  and  be  lost  if  the  boiler  was  removed,  but  did  not 
ask  to  recover  the  difference  in  value  between  the  contract 
boiler  and  the  actual  one,  which  would  be  the  principal  ele- 
ment of  damage  if  the  boiler  were  to  be  retained.  Boothhy 
V.  Scales,  27  Wis.  626 ;  Park  v.  Richardson  &  B.  Go.  81  Wis. 
399,  51  N.  W.  672.  Doubtless  the  fact,  unexplained,  that 
defendant  made  use  of  the  boiler,  which  had  been  built  into 
its  boiler  house  and  connected  with  the  steam  pipes  in  its 
factory,  is  an  evidentiary  circumstance  having  some  tendency 
to  show  acceptance,  but  such  conduct  is  by  no  means  con- 
clusive when  a  party  cannot  forego  use  of  the  appliance  with- 
out at  the  same  time  giving  up  the  use  of  his  own  premises. 
Thus  one  whose  land  has  been  plowed  by  another  cannot  be 
said  to  accept  that  plowing  as  a  service  merely  because  he 
sows  seed  and  raises  a  crop  on  the  land.  Smith  v.  Brady,  17 
N.  Y.  188.  Nor  because  a  city  runs  sewerage  through  filter 
beds  at  its  sewer  outlet  does  it  necessarily  accept  them.  Mad- 
ison V.  Amer.  San.  Eng.  Co.  118  Wis.  480,  95  N.  W.  1097. 
Nor  because  the  owner  lives  in  his  house,  and  uses  the  de- 
fective furnace  therein,  does  he  necessarily  accept  the  latter. 
Williams  v.  Thrall,  101  Wis.  337,  76  N.  W.  599 ;  Fuller-W. 
Co.  V.  Shurts,  95  Wis.  606,  70  N.  W.  683.  Nor  because  one 
takes  his  own  logs  does  he  accept  the  cutting  and  driving 
done  upon  them  by  another.  McDonald  v.  Bryant,  73  Wis. 
20,  26,  40  N.  W.  665.  In  Smith  v.  School  Dist.  20  Conn. 
312,  it  was  held  sufficient  to  negative  inference  of  acceptance 
of  school  house  that  the  district  had  "done  nothing  to  pre- 
vent its  removal  by  the  builder."  See,  also,  Bozarth  v.  Dud- 
ley, 44  N.  J.  Law,  304.    From  such  considerations  it  is  clear 
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that  the  mere  use  of  this  boiler  in  coimectioii  with  its  own 
premises,  with  which  it  had  been  connected,  is  not  enough  to 
overcome  the  foregoing  evidence  that  defendant  up  to  the 
time  of  the  trial  had  elected  not  to  accept  or  retain  the  boiler, 
but  wished  it  removed,  and  that  plaintiff  fully  understood 
such  election,  and  had  allowed  said  boiler  to  remain  in  breach 
of  its  agreement  to  remove  it,  because  of  an  erroneous  con- 
struction of  the  contract.  Further,  at  the  close  of  the  trial, 
before  the  amendments  changing  the  cause  of  action,  no  evi- 
dence of  the  value  of  the  boiler,  in  the  sense  above  defined, 
had  been  received  in  evidence.  The  trial  court  seemed  to 
hold  that  the  contract  price  was  prima  facie  proof  of  the 
value.  We  can  hardly  conceive  a  more  complete  solecism 
than  the  doctrine  that  the  contract  price  of  a  250  horse  power 
boiler  is  presumptively  the  value  of  one  of  140  horse  power. 
If  the  contract  price  proves  anything,  it  proves  that  the  actual 
boiler  was  not  worth  $2,035,  but  some  less  sum.  The  sug- 
gestion that  defendant's  manager  had  testified  that  the  boiler 
received  was  worth  the  contract  price  is  not  borne  out  by  the 
bill  of  exceptions.  A  portion  thereof,  quoted  by  the  trial 
court  in  its  decision,  is  so  disassociated  from  its  context  as 
to  distort  its  meaning.  The  witness  had  testified  that,  a 
boiler  such  as  contracted  for  being  worth  $2,035,  the  value 
of  such  a  one  as  delivered  was  proportionately  less  as  the  ca- 
pacity, to  wit,  about  $900,  but  said,  "I  can't  state  the  market 
value  of  that  boiler  at  the  time  I  received  it  any  more  than 
what  Mr.  Hess  valued  it  at."  Very  clearly  this  is  nothing  more 
than  that  his  opinion  as  to  market  values  is  based  solely  on 
Mr.  Hess'  valuation.  The  court  treats  it  as  if  he  had  said, 
*'I  can't  state  that  the  market  value  is  any  more  than  Hess 
valued  it,"  which  he  then  construes  into  an  admission  that 
its  market  price  was  as  much  as  Hess'  valuation,  to  wit,  the 
contract  price.  Clearly,  the  witness  testified  nothing  of  the 
sort. 

The  result  is  that  at  the  close  of  the  trial  there  was  no  evi- 
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dence  to  support  a  recovery  on  the  oontract,  and  the  court 
should  have  rendered  judgment  dismissing  the  complaint 
Neither  was  there  evidence  to  support  a  cause  of  action 
quantum  meruit,  to  accord  with  which  amendment  by  the 
court  is  authorized  by  sec.  2830,  Stats.  1898.  True,  the  court 
might  conceive  that  acts  subsequent  to  those  disclosed  by  the 
proofs  might  take  place,  and  might  constitute  acceptance; 
but  could  that  justify  an  entire  change  of  issues  ?  The  real 
controversy  had  been  as  to  the  capacity  of  the  boiler  con- 
tracted for.  That  issue  being  decided  against  it,  different 
courses  were  open  both  to  plaintiff  and  defendant.  The 
former  might  decide  to  take  it  away  and  replace  it  by  one  up 
to  the  contract  requirement,  as  it  had  promised  to  do ;  or  per- 
haps it  might  enlarge  this  particular  boiler,  as  suggested  by 
the  evidence ;  or  it  might  take  it  away  entirely,  and  stand  its 
liability  for  damages  for  entire  breach  of  the  contract.  The 
defendant  might  consent  to  any  of  these  steps,  or  it  might 
resist  them  in  such  a  way  as  to  effectively  work  an  accept- 
ance so  as  to  be  liable  quantum  meruit.  Indeed,  so  far  as- 
the  record  discloses,  these  options  are  still  open  to  the  par- 
ties, if  not  foreclosed  by  the  judgment  appealed  from.  What 
propriety,  then,  could  there  be  in  requiring  the  parties  to  join 
entirely  new  issues,  perhaps  involving  transactions  subse- 
quent to  the  commencement  of  this  action,  and  in  effect  cre- 
ating new  contract  relations,  which  might  all  properly  be 
tried  in  a  new  suit  brought  for  that  purpose,  to  which  defend- 
ant would  have  absolute  right  to  set  up  all  its  defenses  ?  And 
especially  how  can  we  justify  the  act  of  the  trial  court  in  de- 
priving defendant  of  its  statutory  right  to  set  up  all  its  de- 
fenses and  counterclaims  to  the  new  cause  of  action  thus 
brought  against  it?  It  had  not  at  all  waived  that  right  by 
deciding  not  to  urge  some  of  them  against  the  cause  of  action 
which  had  been  on  trial.  We  do  not  mean  to  detract  from 
the  very  broad  discretion  vested  in  the  trial  courts  to  allow 
amendments  in  the  course  of  the  trial.    If  we  could  discover 
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that  the  parties,  without  protest,  had  tried  out  the  question 
of  a  liability  arising  from  acceptance  of  the  boiler,  we  should 
probably  not  disturb  the  action  of  the  court  in  causing  formal 
amendments  to  enable  final  judgment  upon  the  issues  so 
tried;  but,  as  already  stated,  we  find  nothing  of  the  sort  in 
the  record.  The  circuit  judge  based  the  allowance  of  the- 
amendment  and  his  exercise  of  discretion  on  a  mistaken  as- 
sumption therefore,  namely,  that  there  was  evidence  with 
which  such  amendn^ent  corresponded.  So  extraordinary  and 
unjustifiable  an  order  we  must  assume  that  he,  in  due  exer- 
cise of  discretion,  would  not  have  made  but  for  such  mistake. 
In  the  absence  of  such  foundation,  we  must  hold  it  erroneous. 
It  is  an  error  which  can  be  corrected  by  reversing  the  present 
judgment  and  directing  that  which  ought  to  have  been  dono 
at  the  time,  namely,  the  rendition  of  a  judgment  dismissing 
the  complaint,  which,  of  course,  will  not  prejudice  an  action 
outside  of  the  contract  sued  on  in  this. 

By  the  Court, — ^Judgment  reversed,  and  cause  remanded 
with  directions  to  enter  judgment  dismissing  the  complaint. 


Sbegss,    Bespondent,    vs.  •  Manitowoc    Steam    Boilek 

WoEKS,  Appellant. 

November  l&^Decemher  11, 1909. 

OontradB:  Receipts:  Parol  evidence, 

A  writing — "Received  $200  from  S.  to  balance  boiler  eccount  iir 
full" — ^is  a  mere  receipt,  and  parol  evidence  of  a  contempora- 
neous agreement  that  the  boiler  installed  should  remain  in 
place  for  the  purpose  of  giving  the  contractor  an  opportunity 
to  remedy  any  defects  and  the  purchaser  to  ascertain  whether 
It  satisfied  the  contract  of  purchase,  is  admissible. 

Appeai.  from  a  judgment  of  the  circuit  court  for  Mani- 
towoc county:  Michaex.  Kibwan,  Circuit  Judge.    Affirmed. 

This  is  an  action  against  appellant,  a  corporation,  to  re- 
cover the  sum  of  $300,  with  interest,  paid  to  apply  on  a  steairt 
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heating  boiler,  if  the  same  proved  satisfactory  and  was  ac- 
cepted by  respondent.  The  referee  found  the  following  facts : 

*0n  February  6,  1895,  appellant  agreed  to  furnish  and 
place  a  steam  heating  boiler  .  .  .  with  jacket,  grates, 
steam  gauge,  safety  valve,  water  colunm  and  damper  regu- 
lator, make  all  connections  complete  for  the  sum  of  $300.00. 
If  boiler  does  not  prove  satisfactory,  we  agree  to  remove  the 
same  at  our  expense,  replace  the  old  boiler  and  make  all  con- 
nections. Terms  of  payment  to  be  arranged  after  boiler  has 
been  accepted.' 

This  boiler  was  to  be  placed  in  the  basement  of  respond- 
ent's two-story  brick  building,  in  the  city  of  Manitowoc  It 
was  to  be  used  as  the  Bteam  boiler  of  the  heafing  plant,  which 
was  designed  and  constructed  to  heat  all  the  rooms  and  offices 
in  this  building  while  used  and  occupied  by  respondent  and 
his  tenants.  Appellant  immediately  thereafter  placed  this 
steam  boiler  in  the  basement  of  this  building,  and  connected 
it  with  the  heating  plant.  This  was  done  in  the  latter  part 
of  the  winter  of  1895,  and  it  was  used  by  respondent  up  to 
December  16th,  when  he  notified  appellant  that  it  was  not 
satisfactory,  and  he  could  not  accept  it  under  the  agreement. 
Respondent  paid  appellant  the  purchase  price  of  the  boiler — 
$100  April  6,  1895,  and  $200  December  16,  1895.  When 
the  last  payment  was  made,  the  following  written  memoran- 
dum was  signed  and  delivered : 

"Dec.  16,  1895.  Received  $200.00  from  Seeger  Bros,  to 
balance  boiler  account  in  full.    Wm.  J.  Hess,  M.  S.  B.  Wks." 

The  referee  found  that  at  the  time  of  this  payment  it  was 
orally  agreed  between  the  parties  that  this  payment  should 
be  received  in  full  of  the  purchase  price,  but  should  not  be 
^leemed  an  acceptance  of  the  contract,  and  that  defects  in  con- 
struction and  operation  of  the  boiler  should  be  remedied  by 
appellant.  Thereafter  api)ellant  operated  the  boiler,  with 
the  view  of  correcting  such  defects,  up  to  some  time  in  De- 
•cember,  1898,  when  all  attempts  to  perfect  it  were  aban- 
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doned,  and  respondent  rejected  it  as  unsatisfactory  and  aa 
failing  to  comply  with  the  agreement  of  purchase.  Appel- 
lant avers  that  the  boiler  fulfilled  the  conditions  of  the  con- 
tract in  all  respects,  and  that  it  was  understood  by  the  parties 
at  the  time  of  payment  of  the  $200,  on  December  16,  1895, 
that  he  accepted  it  under  the  contract  as  satisfactory.  The 
court  sustained  the  referee's  finding  of  facts,  and  awarded 
judgment  thereon  in  favor  of  respondent  for  the  sum  de- 
manded, with  interest  and  costs,  less  the  amoimt  of  appel- 
lant's counterclainoL.  From  this  judgment,  this  appeal  is 
taken. 

For  the  appellant  there  was  a  brief  by  Marhham  &  Mark- 
ham  and  O'Connor,  Schmitz  &  Wild,  and  oral  argument  by  / 
A.  J.  Schmitz. 

For  the  respondent  there  was  a  brief  by  Nash  &  Nash,  and 
oral  argument  by  E.  0.  Nash. 

SiEBECKEB,  J.  Was  it  crror  for  the  trial  court  to  receive 
testimony  tending  to  show,  when  the  receipt  of  December  16,. 
1895,  for  $200,  "to  balance  boiler  account  in  full,"  was  exe- 
cuted, that  the  parties  made  a  contemporaneous  agreement  to 
the  effect  that  the  receipt  should  not  be  deemed  an  accept- 
ance of  the  boiler,  and  as  not  satisfactory  to  respondent  under 
the  contract  of  purchase  ?  The  contention  that  the  written 
receipt  on  its  face  imports  more  than  a  mere  receipt  seems  not 
well  founded.  The  language,  "to  balance  boiler  account  in 
full,"  in  its  natural  and  ordinary  significance,  when  applied 
to  the  transaction  it  covers,  means  what  is  usually  understood 
in  affairs  of  a  commercial  nature  by  "received  payment  in 
fulL"  Such  a  receipt  imports  no  more  than  that  the  amount 
of  money  specified  was  in  fact  received.  When  language  in 
■  a  receipt  of  this  nature  is  applied  to  transactions  between  par- 
ties, which,  under  the  circumstances,  covers  some  agreement 
in  addition  to  the  written  admission  that  money  was  in  fact 
paid,  then  the  receipt  may  present  elements  of  a  contract,. 
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and  would  then  come  within  the  rule  that  a  written  contract 
cannot  be  varied,  contradicted,  or  modified  by  parol  evidence. 
But  no  such  situation  is  presented  in  this  case.  Twohy  M. 
Co.  V.  McDonald's  Estate,  108  Wis.  21,  83  N.  W.  1107; 
Tuley  V.  Barton,  79  Va.  387;  White  v.  MerreU,  32  111.  511. 
The  contention  that  the  receipt  in  question  is  like  the  one  in 
the  case  of  Conant  v.  Kimball's  Estate,  95  Wis.  550,  70  N. 
W.  74,  is  not  sustained.  In  that  case  the  receipt  for  money 
was  couched  in  language  which,  when  applied  to  the  sur- 
rounding facts  and  circumstances  of  the  parties,  showed  it 
covered  some  agreement  in  addition  to  the  fact  of  a  payment 
of  money,  and  therefore  was  treated  as  a  written  contract, 
and  not  open  to  explanation  or  contradiction  by  parol.  See 
cases  cited  therein.  The  writing  in  the  instant  case  must  be 
held  to  be  a  mere  receipt.  In  this  view,  it  was  competent  for 
the  parties  to  make  an  agreement  to  the  effect  that  the  boiler 
should  remain  in  place  for  the  purpose  of  giving  appellant 
an  opportunity  to  remedy  any  defects,  and  respondent  to  as- 
certain whether  it  would  be  satisfactory  under  the  contract 
of  purchase.    Johnson  v.  Pugh,  110  Wis.  167,  85  N.  W.  641. 

Another  exception  urged  is  that  the  finding  of  the  referee 
and  court  upon  the  subject  of  the  contemporaneous  agree- 
ment is  contrary  to  the  clear  preponderance  of  the  evidence, 
in  that  it  fails  to  disclose  any  defect  in  the  boiler  at  the  time 
of  the  last  payment,  of  December,  1895.  An  examination 
of  the  evidence  convinces  us  that  there  is  ample  evidence  sus- 
taining these  findings  of  the  trial  court  The  record  discloses 
that  it  was  not  seriously  contested  but  that  the  boiler  was  de- 
fective. It  shows  appellant  made  rei)eated  efforts,  through 
a  long  period  of  time,  after  the  last  payment,  to  improve  the 
grates  in  the  boiler  and  substitute  new  ones.  The  evidence 
shows  that  the  last  payment  was  not  to  be  deemed  an  ac- 
ceptance of  the  boiler,  and  therefore  justifies  the  finding  of 
facts  in  this  branch  of  the  case. 

By  the  Oovrt, — ^The  judgment  is  affirmed. 
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The  State  ex  bet^  Vandenhouten,  Respondent,  vs.  Van- 

HUSE  and  others,  Appellants. 

November  lS~-Decemher  11, 1903. 

Conatitutional  law:  Local  Jaws:  Title  of  act:  LegiBlative  grant  of 
corporate  powers:  Schools  and  school  districts:  Apportionment 
of  school  fund:  Retrospective  statutes:  Necessary  parties, 

1.  Cli.  160,  Laws  of  1903,  entitled  "An  act  to  legalize  the  organiza- 

tion of  Joint  school  district  No.  4,  of  the  towns  of  R.  and  L. 
in  K.  county,  and  to  legalize  the  subsequent  acts  and  proceed- 
ings of  the  officers  and  voters  of  said  district,"  and  providing 
in  the  body  of  the  act  that  the  designated  organization  "is 
hereby  in  all  things  legalized,"  and  its  acts  and  those  of  its 
officers  and  electors  are  legalized,  only  embraces  one  subject, 
and  that  subject  is  sufficiently  expressed  in  the  title,  within 
the  calls  of  sec.  18,  art.  IV,  Const.,  declaring  that  no  private 
or  local  bill  which  may  be  passed  by  the  legislature  shall  em- 
brace more  than  one  subject,  and  that  shall  be  expressed  in 
the  tiUe. 

2.  Said  act  is  not  repugnant  to  subd.  7,  sec.  31,  art.  IV,  Const,  pro- 

hibiting the  legislature,  by  special  or  private  law,  to  grant  cor- 
porate powers  or  privileges,  except  to  cities;  nor  to  subd.  8, 
sec.  81,  art.  IV,  Const.,  prohibiting  the  legislature  from  enact- 
ing any  special  or  private  laws  for  authorizing  the  apportion- 
ment of  any  part  of  the  school  fund. 

3.  Ch.  160,  Laws  of  1903,  legalizing  an  attempted  organization  of 

a  school  district,  was  enacted  during  the  pendency  of  an  appeal 
from  an  order  overruling  a  demurrer  to  a  complaint  demand- 
ing Judgment  that  such  school  district  had  no  existence,  and 
is  held  to  be  a  valid  enactment,  and  that  effect  must  be  given 
to  its  retrospective  provisions. 

4.  In  an  action  to  obtain  Judgment  that  a  school  district  has  no 

existence,  and  to  exclude  defendants  from  acting  as  school 
officers  therein,  the  school  district  itself  should  be  Joined  as 
a  party  defendant. 

Afpeai.  from  an  order  of  the  circuit  court  for  Kewaunee 
<»Tinty:  Michael  Kibwan,  Circuit  Judge.    Reversed. 

This  is  an  appeal  from  an  order  overruling  a  demurrer  to 
the  complaint  demanding  judgment  that  the  pretended  Joint 
Sdiool  District  No.  4  of  the  towns  of  Eed  Kiver  and  Luzem- 
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berg  has  no  existence,  and  to  exclude  the  defendants  from 
acting  as  school  officers  therein.  The  complaint  alleges,  in 
effect :  That  the  relator  is  a  citizen  of  the  United  States,  and 
a  resident  and  taxpayer  in  the  town  of  Luxemberg,  in  Ke- 
waunee county,  and  school  clerk  of  District  No.  4  therein. 
That  for  more  than  ten  years  last  past  there  existed  Joint 
School  District  No.  2,  of  Red  River  and  Green  Bay,  in  the 
counties  of  Kewaunee  and  Brown ;  also  district  No.  1  of  Red 
River,  in  Kewaunee  coimty ;  also  Joint  District  No.  1,  of  the 
towns  of  Red  River,  Luxemberg,  Casco,  and  Lincoln,  in  Ke- 
waunee county ;  also  District  No.  4  in  Luxemberg ;  also  Joint 
District  No.  3  in  the  towns  of  Luxemberg  and  Casco;  also 
District  No.  7  in  Luxemberg — all  created  under  ch.  27, 
Stats.  1898.  October  23,  1899,  a  petition  was  filed  in  the 
office  of  the  clerk  of  Luxemberg  for  a  joint  school  district 
from  Luxemberg  and  Red  River,  and,  pursuant  to  a  call,  a 
meeting  of  the  supervisors  of  the  towns  of  Casco,  Lincoln, 
Luxemberg,  and  Red  River,  all  in  Kewaunee  county,  was 
held,  and  such  application  was  by  order  denied,  which  order 
was  duly  signed  and  filed  and  entered  of  record,  and  no  ap- 
peal therefrom  has  ever  been  taken,  and  no  other  petition 
therefor  has  ever  been  made.  In  the  latter  part  of  1899,  or 
the  fore  part  of  1900,  the  defendants  met  at  Red  River  or 
Luxemberg,  and  "without  any  authority  of  law,  and  without 
any  proceedings  under  law,  and  with  the  intent  to  unlaw- 
fully usurp  corporate  existence,  formed,  or  attempted  to 
form,  a  pretended  school  district,  and  had  then  and  there  as- 
sumed to  form  an  alleged  school  district,  calling  the  same 
'Joint  School  District  No.  4  of  the  Towns  of  Luxemberg  and 
Red  River,' ''  in  the  territory  therein  described,  from  said 
Joint  School  District  No.  2,  School  District  No.  1,  School 
District  No.  4,  School  District  No.  7,  and  Joint  School  Dis- 
trict No.  1,  and  that  the  defendants  made  up  a  fund  among 
themselves  from  their  private  means,  and  built  a  schoolhouse, 
and  contributed  money,  in  part,  for  the  support  of  the  school 
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therein,  the  payment  of  teachers,  etc.,  and  maintained  or  at- 
tempted to  maintain  a  public  school,  and  to  exercise  corporate 
powers  of  a  school  district,  and  constituted  the  defendants 
"the  school  board"  of  Joint  School  District  No.  4,  with  a  di- 
rector, a  treasurer,  and  a  clerk;  and  they  assumed  powers 
as  such,  and  drew  and  used  what  would  have  been  their  pro- 
portionate share  of  the  public  school  moneys,  had  there  been 
such  a  district,  and  prevented  the  relator  from  performing 
his  duty  as  clerk  of  School  District  No.  4  in  taking  the  census 
for  1902,  and  that  the  defendant  Delebroux  took  the  same, 
and  that  the  defendants  formed  themselves  into  a  corporation 
without  being  incorporated.  That  Jime  27,  1902,  the  At- 
torney Greneral  refused  to  bring  suit  for  such  misconduct,  and 
thereupon  the  relator  commenced  this  action. 

For  the  appellants  there  was  a  brief  by  0.  H.  Bruemmer, 
attorney,  and  Wigman,  Martin  &  Martin,  of  counsel,  and 
oral  argument  by  P,  H.  Martin, 

For  the  respondent  the  cause  was  submitted  on  the  brief  of 
John  Wattawa. 

Cassoday,  0.  J.  1.  It  is  assumed,  for  the  purpose  of  this 
appeal,  that  at  the  time  of  the  commencement  of  this  action 
"Joint  School  District  No.  4  of  the  towns  of  Luxemberg  and 
Bed  River,"  mentioned  in  the  complaint,  was  not  legally  or- 
ganized, and  had  no  legal  existence.  Subsequently,  and 
pending  the  appeal  to  this  court,  the  legislature  passed  an 
act  entitled  "An  act  to  legalize  the  organization  of  Joint 
School  District  No.  4,  of  the  towns  of  Red  River  and  Luxem- 
berg, in  Kewaunee  county,  and  to  legalize  the  subsequent 
acts  and  proceedings  of  the  officers  and  voters  of  said  dis- 
trict." Ch.  160,  Laws  of  1903.  The  first  section  of  that 
act  declares  that  "the  organization  of  Joint  School  District 
No.  4  of  the  towns  of  Red  River  and  Luxemberg,  in  Ke- 
waunee county,  comprising"  the  territory  therein  described^ 
"is  hereby  in  all  things  legalized/^  whieh  territory  is  the  same 
voi.120— a 


18  SUPEEME  COURT  OF  WISCONSIN.       [DEa 

State  ex  rel.  Vandenbouten  v.  Vanhuse,  120  Wis.  15. 

as  alleged  in  the  eoiaplaint  to  have  been  included  by  the  de- 
fendants in  their  attempt  to  organize  Joint  School  District 
No.  4  in  the  latter  part  of  1899,  or  fore  part  of  1900,  except 
120  acres,  which  appears  to  have  been  omitted.  The  second 
section  of  the  act  declares : 

"All  acts  and  proceedings  of  the  said  Joint  School  District 
No.  4,  of  the  towns  of  Red  Kiver  and  Luxemberg,  in  Ke- 
waunee county,  and  of  the  electors  and  officers  thereof  are 
hereby  legalized  to  the  same  extent  and  eflFoct  as  if  said  school 
district  had  been  legally  organized  in  the  first  instance." 

The  important  question  in  the  case  is  whether  the  act  is 
valid  and  effectual  according  to  its  terms.  There  can  be  no 
question  but  that  it  is  a  "local  bill,"  within  the  meaning  of 
the  section  of  the  constitution  which  declares  that  "no  pri- 
vate or  local  bill  which  may  be  passed  by  the  legislature 
shall  embrace  more  than  one  subject,  and  that  shall  be  ex- 
pressed in  the  title."  Sec.  18,  art.  IV.  Milwaukee  Co,  tu 
Isenring,  109  Wis.  9,  85  N.  W.  131 ;  Wagner  t?,  MilwavJcee 
Co.  112  Wis.  601,  88  N.  W.  577;  Diana  Shooting  Club  v. 
Lamoreux,  114  Wis.  44,  89  N.  W.  880 ;  Verges  v.  Milwaukee 
Co.  116  Wis.  191,  93  N.  W.  44.  Does  the  act  "embrace 
more  than  one  subject  ?"  If  not,  is  that  subject  "expressed 
in  the  title  ?"  In  the  last  two  cases  it  was  expressly  held  that 
"the  constitution  does  not  require  the  title  of  a  private  or 
local  legislative  act  to  go  further  than  to  express  the  subject 
covered  by  the  body  of  the  law.  It  leaves  the  method  of  ex- 
pressing such  subject  to  legislative  discretion,  within  all  rea- 
sonable boimdaries.  The  statement  of  a  primary  purpose  in 
general  terms  in  a  constitutional  sense  reasonably  includes 
all  the  means  designed  to  facilitate  the  accomplishment 
thereof."  The  act  recognizes  the  organization  of  the  dis- 
trict so  formed  in  the  latter  part  of  1899  or  the  fore  part  of 
1900,  and  nearly  all  of  the  territory  over  which  it  assumed 
jurisdiction,  and  thereby  expressly  purported  to  legalize  the 
same  in  all  things,  including  "all  acts  and  proceedings"  of 
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■such  oj^anization,  ''and  of  the  electors  and  officers  thereof 
.  .  .  to  the  same  extent  and  effect  as  if  said  school  district 
had  been  legally  organized  in  the  first  instance."  We  must 
hold  that  the  act  only  embraces  one  subject^  and  that  that 
subject  is  sufficiently  expressed  in  the  title.  If  the  act  is 
'effective  according  to  its  terms,  then  it  relates  back  to  the  in- 
•ception  of  the  organization,  which  was  more  than  two  years 
prior  to  the  commencement  of  this  action. 

2.  It  is  claimed  that  the  act  is  in  contravention  of  the  pro- 
visions of  the  constitution  which  prohibit  the  legislature 
"from  enacting  any  special  or  private  laws  .  •  .  (7)  for 
granting  corporate  powers  or  privileges,  except  to  cities; 
(8)  for  authorizing  the  apportionment  of  any  part  of  the 
school  fund."  Sec.  31,  art.  IV.  It  was  held  bv  this  court 
more  than  twenty  years  ago  that  the  subdivision  of  that  sec- 
tion of  the  constitution  as  it  then  stood  which  prohibited  "the 
enactment  of  any  special  or  private  law  for  incorporating 
any  town  or  village  by  special  charter  or  for  the  amendment 
•of  such  charter^'  had  "no  reference  to  mere  qtuiai-corpora- 
iions  like  the  towns  which  exist  as  political  subdivisions  of 
the  state."  Cathcart  v.  Comstock,  56  Wis.  690,  605-607,  14 
X.  W.  842.  And  it  was  there  further  held,  in  effect,  that 
the  creation  of  such  towns  brought  them  under  general  stat- 
utes which  had  previously  provided  that  such  organized 
towns  should  be  a  body  corporate,  with  certain  specified 
powers.  So  in  a  later  case  it  was  held  that  the  division  of 
existing  towns  and  the  creation  of  new  towns  by  direct  action 
of  the  legislature  is  not  "the  enacting  of  any  special  or  pri- 
vate laws  .  .  .  for  incorporating  any  town,"  within  the 
meaning  of  the  same  clause  of  the  constitution.  State  ex  rel. 
Graef  v.  Forest  Co.  74  Wis.  610,  43  N.  W.  561.  Certainly 
there  can  be  no  more  objection  to  the  creation  of  school  dis- 
tricts by  direct  action  of  the  legislature  than  there  is  to  the 
creation  of  towns  in  that  way.  Towns  are  thus  held  to  be 
mere  qtum-corporations,  and  certainly  school  districts  can- 
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not  be  regarded  as  anything  more.  The  general  statutes  pro- 
vide for  the  formation  of  school  districts  and  joint  school 
districts,  and  the  alteration  thereof.  Sees.  412-420.  These 
statutes  expressly  declare  that  "a  district  lawfully  organized 
is  a  body  corporate  and  possesses  the  usual  powers  of  a  public 
corporation."  Sec.  417.  Stats.  1898.  This  applies  to  joint 
school  districts  as  well  as  other  districts.  If  the  curative 
act  in  question  had  the  effect  to  legalize  the  organization  "to 
the  same  extent  and  effect  as  if  said  school  district  had  been 
legally  organized  in  the  first  instance,"  as  therein  expressed,, 
then  such  district,  when  so  organized,  was  thereby  brought 
within  the  provisions  of  the  general  statute  quoted,  and,  by 
virtue  of  such  general  statute,  became  a  body  corporate,  and. 
possessed  of  the  usual  powers  of  a  public  corporation.  So- 
all  provisions  of  the  general  statutes  applicable  to  such  school 
districts  became  applicable  to  the  new  district  so  legally  or- 
ganized. The  act  in  question  did  not  attempt  to  grant  "cor- 
porate powers  or  privileges,"  nor  to  apportion  any  part  of 
the  school  fund,  and  hence  it  is  not  repugnant  to  the  pro- 
visions of  the  constitution  quoted. 

3.  It  is  contended  that  the  act  in  question  is  void  because 
it  retroacts  upon  a  past  controversy,  and  is  an  attempt  to  re- 
verse the  decision  of  the  trial  court  made  in  the  exercise  of 
imdoubted  authority.  The  past  controversy  thus  referred  to,, 
as  indicated  by  some  of  the  decisions  cited  in  support  of  the 
contention,  relate  to  controversies  which  had  terminated  in 
judgment  before  the  curative  act.  Charles  Bavmhack  Co,  v. 
Singer,  86  Wis.  329,  56  N.  W.  873.  To  that  case  may  be 
added  Wis.  Tel  Co.  v.  Krueger,  115  Wis.  150,  153,  154,  90- 
N.  W.  458,  and  numerous  cases  there  cited.  Others  relate 
to  curative  acts  interfering  with  vested  rights,  or  imposing 
some  new  obligation.  In  the  case  at  bar  no  judgment  was- 
ever  entered.  No  vested  rights  are  involved,  and  no  new 
obligation  is  imposed.    In  the  case  of  Rood  v.  C,  M.  &  St.  P^ 
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£.  Co.  43  Wis.  146,  the  plaintiff  recovered  judgment  in  the 
•  circuit  court  for  three  times  the  amount  of  excessive  freight 
charges.  The  r^ailway  company  appealed  to  this  court.  On 
the  argument  here,  counsel  for  the  plaintiff  was  confronted 
with  an  act  of  the  legislature  published  a  few  days  before  re- 
|)ealing  the  statute  upon  which  the  judgment  was  based,  and 
so  it  was  held  that  no  recovery  could  be  had  in  that  action. 
To  the  same  effect,  Freiberg  v.  Singer,  90  Wis.  608,  611,  63 
X.  W.  764;  Davison  V.  Brown,  93  Wis.  85,  88,  67  K  W.  42. 
After  the  motion  to  dismiss  the  appeal  had  been  denied  by  the 
Supreme  Court  of  the  United  States,  in  the  celebrated  Mc- 
Cardie  Case,  6  Wall.  318,  327,  congress  passed  an  act  re- 
pealing the  provisions  of  the  act  which  authorized  the  ap- 
peal ;  and  the  court,  among  other  things,  held  that  "the  repeal 
•of  such  an  act,  pending  an  appeal  provided  for  by  it,  is  not 
an  exercise  of  judicial  power  by  the  legislature,  no  matter 
whether  the  repeal  takes  effect  before  or  after  argument  of 
the,  appeal."  Ex  parte  McCardle,  7  Wall.  506,  515.  In  a 
later  case,  after  a  suit  had  been  commenced  to  restrain  the 
construction  of  a  bridge  across  the  Mississippi  river  at  CliuT 
ton,  Iowa,  as  a  nuisance,  and  after  the  pleas  and  replication 
had  been  filed  and  proofs  taken,  and  the  case  was  ready  for 
hearing,  congress  passed  an  act  declaring  the  bridge  a  "lawful 
structure,''  and  it  was  held  that  the  suit  was  thereby  abated. 
The  Clinton  Bridge,  10  Wall.  454,  462,  463,  following  the 
celebrated  Wheeling  Bridge  Case,  18  How.  439.  See,  also. 
In  re  Hall,  167  U.  S.  38,  42,  17  Sup.  Ct.  723.  We  must 
hold  that  ch.  160,  Laws  of  1903,  is  a  valid  enactment,  and 
that  effect  must  be  given  to  its  retroactive  provisions. 
4.  This  court  has  recently  held : 

"In  qiu>  warranto  brought  to  oust  the  defendants  from  cer- 
tain village  offices,  and  to  obtain  judgment  declaring  the  at- 
tempted incorporation  of  the  village  to  be  invalid,  the  village 
itself  should  have  been  joined  as  a  party  defendant."  State 
^z  rel.  Weinsheim  v.  Leischer,  117  Wis.  475,  94  N.  W.  299. 
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We  muBt  hold  that  the  complaint  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action^  and  that  there  is  a  de-' 
feet  of  parties  defendant,  in  failing  to  make  Joint  School  Dis- 
trict Xo.  4  a  party. 

By  the  Court — The  order  of  the  circuit  court  is  reversed,, 
and  the  cause  is  remanded,  with  direction  to  sustain  the  de* 
murrer  to  the  complaint  on  the  two  grounds  mentioned. 


Allard,  Respondent,  vs.  Smith,  Appellant. 

November  18 — December  11, 190S. 

Appeals  from  junticeB*  courts:  Duty  of  appellant:  Justices  of  the- 
peace:  Return  on  appeal,  by  ithom  made:  Inherent  powers  of 
courts  of  record:  Dismissal  of  appeal:  Discretionary  orders :^ 
Amendments. 

1.  It  is  the  duty  of  the  party  appealing  from  a  Judgment  rendered 

hy  a  Justice  of  the  peace  to  see  that  a  return  to  the  appellate- 
court  is  made;  until  this  is  done  the  appeal  is  imperfect  and 
the  appellate  court  has  power  only  to  compel  a  return  or  dis- 
miss the  appeal. 

2.  Defendant  appealed  from  a  Judgment  rendered  hy  a  Justice  of 

the  peace,  hut  before  return  was  made  the  term  of  office  of  the 
Justice  before  whom  the  Judgment  was  rendered  expired.  His. 
successor  in  office  filed  in  the  appellate  court  a  certified  copy 
of  the  docket  entries  in  the  case,  but  returned  no  papers,  the 
same  having  been  lost.  Held,  under  the  provisions  of  sees. 
8764,  3765,  Stats.  1898,  that  the  copy  of  the  docket  filed  con- 
stituted no  return. 

3.  In  such  case,  the  appeal  could  not  be  dismissed  under  the  pro- 

visions of  sec.  3766,  Stats.  1898,  because  no  return  had  been 
made,  but,  under  the  facts  stated  in  the  opinion,  and  under  the 
inherent  powor  possessed  by  the  circuit  court  to  require  the 
diligent  prosecution  of  actions,  no  error  was  committed  in  dis- 
missing the  appeal. 

4.  Where,  on  an  appeal  from  a  Judgment  rendered  by  a  Justice  of 

the  peace,  a  motion  to  dismiss  the  action  was  orally  granted, 
the  circuit  court  has  the  power,  at  the  same  term  and  before 
.the  order  of  dismissal  had  been  reduced  to  writing,  to  amend 
the  motion  and  order  so  that  they  should  provide  for  a  dis- 
missal of  the  appeal. 
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Appeal  from  a  judgment  of  the  circuit  court  for  Fond 
du  Lac  county:  Michael  Kibwan,  Circuit  Judge.  Affirmed. 

This  is  an  appeal  from  a  judgment  of  the  circuit  court  of 
Fond  du  Lac  county  dismissing  an  appeal  from  a  justice's 
court.  It  appears  from  the  record:  That  Allard  brought  an 
action  of  unlawful  detainer  against  Smith  before  one  Bissell, 
a  justice  of  the  peace,  and  obtained  judgment  of  restitution 
therein  January  14,  1897.  That  the  defendant  filed  a  proper 
notice  and  undertaking  upon  appeal  to  the  county  court  of 
Fond  du  Lac  county  upon  the  following  day.  That  at  the 
same  time  he  tendered  to  the  justice  $7.50,  which  sum  was 
intended  to  cover  the  various  sums  necessary  to  be  paid  upon 
appeal,  to  wit:  $1,  state  tax;  $1  for  return;  $2  for  clerk's 
fees;  and  $3.50  for  justice's  fees.  That  the  justice  refused 
to  accept  the  sum  tendered,  claiming  that  the  justice's  fees 
amounted  to  $5.50,  and  hence  that  the  tender  made  was  in- 
sufficient That  a  few  days  later  the  defendant  made  a  mo- 
tion in  the  county  court  for  an  order  compelling  the  justice 
to  make  a  return,  which  motion  was  denied,  and  the  order 
of  denial  was  affirmed  in  this  court  on  the  groimd  that  the 
time  had  not  expired  within  which  the  return  might  be  made. 
Allard  v.  Smith,  97  Wis.  634,  73  IST.  W.  50.  That  on  July  16, 
1898,  Bissell's  term  of  office  having  expired,  his  successor  in 
office,  Thomas  Watson,  filed  a  certified  copy  of  the  docket  en- 
tries in  the  case  in  the  county  court,  but  returned  no  papers, 
the  same  having  been  lost.  That  on  November  30,  1897,  the 
defendant  obtained  an  order  requiring  Bissell  to  show  cause 
why  he  should  not  make  return,  but  that  this  order  was  va- 
cated before  hearing,  upon  the  defendant's  own  motion.  That 
September  13,  1898,  the  plaintiff  moved  to  dismiss  the  ayi- 
peal  for  nonpayment  of  the  justice's  fees  and  failure  to  brin^ 
the  case  to  trial  for  two  terms,  but  that  this  motion  was  d^ 
nied  December  5,  1898,  and  the  case  stricken  from  the  daJ- 
endar  for  the  term,  and  the  defendant  given  leave  to  perMft 
the  record  before  the  January  term  of  said  court  on  penalty 
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of  dismissal  of  the  appeal  if  he  did  not  do  so^  and  the  case 
was  placed  on  said  January  calendar.  That  December  10, 
1808,  the  plaintiff  made  and  filed  an  affidavit  of  prejudice, 
but  that  no  order  of  change  was  actually  made  until  July, 

1899.  That  in  January,  1899,  the  defendant,  assuming  the 
change  of  venue  to  have  been  made,  made  a  motion  in  the  cir- 
cuit court  for  an  order  compelling  Bissell  to  make  a  return, 
which  motion  was  denied  in  March,  1899,  because  the  rec- 
ords were  still  in  the  county  court  That  November  14,  1899, 
the  plaintiff  moved  the  circuit  court  that  the  appeal  be  dis- 
missed for  failure  to  bring  the  action  to  trial,  and  for  failure 
to  perfect  the  appeal,  which  motion  was  denied  April  14, 

1900.  That  the  case  then  rested  without  further  proceedings 
until  November  11,  1900,  when  the  plaintiff  moved  to  dis- 
miss the  action,  which  motion  seems  to  have  been  orally 
granted,  but,  before  the  order  of  dismissal  was  reduced  to 
writing,  both  the  motion  and  order  were,  on  plaintiff's  mo- 
tion, amended  so  as  to  make  them  a  motion  and  order  dis- 
missing the  appeal.  Judgment  of  dismissal  of  the  appeal  in 
pursuance  to  this  order  was  rendered,  and  the  defendant  ap- 
peals to  this  court. 

For  the  appellant  the  cause  was  submitted  on  the  brief  of 
Charles  D.  Smith, 

For  the  respondent  there  was  a  brief  by  Duffy  &  McCrory, 
and  oral  argument  by  /.  H.  McCrory. 

WiNSLOW,  J.  That  the  appellant  has  been  industrious  in 
this  case  is  undeniable,  but  his  industry  seems  to  have  been 
largely  misdirected.  It  wac  his  duty  to  see  that  a  return  to 
the  appellate  court  was  made.  Until  that  was  done,  the  ap- 
peal was  imperfect,  and  the  court  had  power  only  to  compel 
a  return  or  dismiss  the  appeal.  AUard  v.  Smith,  97  Wis. 
534,  73  N.  W.  50.  The  copy  of  the  docket  filed  by  Watson, 
the  successor  in  office  of  Bissell,  constituted  no  return,  in 
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law.  The  statute  does  not  authorize  the  successor  in  office 
to  make  a  return,  but  provides  specifically  for  a  return  (by 
compulsion  if  necessary)  by  the  justice  who  tried  the  case, 
•even  if  he  shall  have  gone  out  of  office,  and,  in  case  of  his 
death,  insanity,  or  removal  from  the  state,  provides  for  the 
ascertainment  of  the  facts  as  to  the  trial  below  bv  the  ex- 
amination  of  witnesses,  thus  supplying  the  place  of  a  return. 
Sees.  3764,  3765,  Stats.  1898.  The  appellate  court  undoubt- 
edly had  power  to  require  the  appellant  to  cause  the  return 
to  be  made  within  a  reasonable  time,  and,  in  case  of  failure 
so  to  do,  to  dismiss  the  appeal,  in  the  exercise  of  a  wise  dis- 
cretion. This  could  be  done,  not  under  the  terms  of  sec. 
3766,  Stats.  1898,  because  no  return  had  been  made,  and 
hence  that  section  did  not  apply,  but  under  the  inherent 
power  possessed  by  courts  of  record  to  require  the  diligent 
prosecution  of  actions  by  suitors,  to  the  end  that  the  records 
of  the  court  may  not  be  incumbered  by  dead  or  dormant  liti- 
gation. 6  Enc  PI.  &  Pr.  904.  We  think  the  discretion  was 
wisely  exercised  in  the  present  case.  Nearly  four  years  had 
elapsed  since  the  appeal  was  taken.  It  is  true  that  the  ap- 
pellant had  made  three  motions  to  compel  a  return ;  the  first 
beiiig  denied  because  made  prematurely  before  a  return  was 
due,  the  second  being  withdrawn  by  the  appellant  himself, 
and  the  third  being  denied  by  the  circuit  court  because  the 
change  of  venue  had  not  yet  been  perfected.  After  the  change 
of  venue  was  complete,  however,  nearly  a  year  and  a  half 
elapsed  before  the  dismissal  of  the  appeal,  during  which  time 
the  appellant  made  no  effort  to  procure  a  return,  though  he 
had  been  required  by  order  of  the  county  court  made  before 
the  change  of  venue  to  perfect  the  record  before  the  Janu- 
ary term,  1899,  of  that  court,  on  pain  of  dismissal  of  the 
appeal. 

We  have  not  found  it  necessary  to  discuss  the  question  as 
to  whether  the  tender  of  fees  to  the  justice  on  the  appeal  was 


26      -    SUPREME  COURT  OF  WISCONSIN.      [Dec. 

Loper  V.  Estate  of  Sheldon,  120  Wis.  26. 

sufficient.  If  it  was  siifficient,  the  duty  still  lay  upon  the  ap- 
pellant to  take  the  proper  prooeedii^  to  compel  the  making 
of  a  return  under  sec.  3764,  supra. 

The  court  undoubtedly  had  power  at  the  same  term  to 
amend  the  motion  papers  and  order  so  that  they  should  pro- 
vide for  a  dismissal  of  the  appeal,  instead  of  a  dismissal  o£ 
the  action. 

By  the  Court. — Judgment  affirmed. 


LoPER,  Appellant,  vs.  Estate  of  Sheldon,  Respondent. 

November  18--December  11, 1903. 

Contracts  for  services:  Ambiguity:  Statute  of  frauds:  Void  contract 
as  evidence:  Presumptions:  Limitation  of  actions. 

1.  Where  the  literal  sense  of  the  words  of  a  contract  shows  no  seri- 

ous ambiguity,  and  may  be  taken  either  of  two  ways,  one  of 
which  will  render  it  void,  and  the  other  not,  the  latter  Is  to 
be  preferred. 

2.  Ambiguity  requiring  Judicial  construction  may  as  well  arise 

from  applying  the  contract  to  the  subject  matter  thereof  as 
from  the  literal  sense  of  the  word. 

3.  In  such  case,  in  aid  of  determining  the  intention  of  the  parties, 

the  agreement  may  be  considered  from  the  precise  standpoint, 
as  regards  surrounding  circumstances,  of  the  parties  at  the- 
time  of  entering  into  the  same,  and  the  meaning  which  they 
subsequently,  by  their  conduct,  ascribe  thereto. 

4.  Plaintiff  alleged  an  oral  contract  whereby  she  was  to  remain  and 

serve  decedent  and  his  wife  faithfully  as  a  daughter,  during 
their  lives,  or  until  she  should  arive  at  the  age  of  twenty-one^ 
years,  or  be  married,  and  in  consideration  thereof  she  should  be 
rewarded  by  maintenance  and  education  during  such  time,  and 
a  provision  out  of  decedent's  property,  such  as  he  would  bestow 
on  an  own  faithful  daughter.  When  the  contract  was  made 
decedent's  property  consisted  largely  of  real  estate,  and  all 
parties  had  in  view,  in  a  general  way,  such  or  similar  prop- 
erty. Heldy  that  the  agreement  clearly  contemplated  that  the 
property  which  was  to  be  subject  of  bestowal  upon  plaintiff 
would  be,  in  part,  realty,  and  the  contract  was  therefore  within 
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the  condemnation  of  sec.  2304,  Stats.  1898,  requiring  all  con- 
tracts for  the  sale  of  any  lands  or  interests  therein  to  be  ia 
writing. 

5.  In  such  case,  while  the  contract  cannot  he  used  as  the  basis  for 

computing  the  amount  plaintiff  is  entitled  to  recover  quantum 
meruit^  it  is  effective  to  rebut  the  legal  presumption  that  her 
services  were  gratuitously  rendered. 

6.  In  such  case,  plaintiff's  right  to  recover  being  limited  to  a  cause 

of  action  upon  implied  contract,  such  right  matured  and  was 
enforceable  the  instant  the  services  were  completed,  no  de- 
mand was  necessary  to  set  the  statute  of  limitations  in  motioa 
and  it  began  to  run  from  that  time. 

Appeai.  from  a  judgment  of  the  circuit  court  for  Fond  du 
Lac  county :  Michael  Kirwan,  Circuit  Judge.    A-ffixmed, 

Ahbie  Strong  Loper,  in  the  matter  of  the  settlement  of 
the  estate  of  Robert  Sheldon,  deceased,  in  the  county  court 
of  Fond  du  Lac  county,  filed  a  claim  for  $10,000,  stating  for 
facts  in  support  thereof,  that  in  May,  1877,  she,  then  a  child 
of  eleven  years,  went  to  reside  with  the  deceased  and  his 
wife,  who  had  no  children  of  their  own,  under  a  contract 
wherein  it  was  stipulated  that  she  should  so  remain  and  serve 
them  faithfully  as  a  daughter  during  their  lives  or  until  she 
should  arrive  at  the  age  of  twenty-one  years  or  be  married, 
and  in  consideration  thereof  that  she  should  be  rewarded  by 
maintenance  and  education  during  such  time,  such  as  they 
would  bestow  upon  an  own  daughter  if  they  had  such;  and 
further  by  a  provision  out  of  Mr.  Sheldon's  property,  such 
as  he  would  bestow  upon  a  faithful,  affectionate  daughter, 
to  wit:  the  bulk  of  all  the  property  he  possessed,  which,  at 
the  time  of  the  making  of  the  contract,  was  of  the  value  of 
about  $15,000;  that  she  fully  performed  all  the  terms  of 
such  contract  on  her  part,  residing  with  the  Sheldon  family 
till  September  5,  1888,  when  she  was  married ;  that  Mr.  Shel- 
don failed  to  perform  the  conditions  of  such  contract  on  his^ 
part  in  that  he  did  not  maintain  and  educate  the  claimant 
as  a  daughter,  and  died  without  making  any  provision  for 
her  out  of  his  property ;  that  the  reasonable  value  of  the  prop- 
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crty  promised  to  her  was,  at  the  time  of  Mr.  Sheldon's  death, 
the  sum  of  $10,000.  The  facts  alleged  in  regard  to  the  con- 
tract were  put  in  issue  in  the  county  court  by  the  executor 
of  Sheldon's  will,  and  the  six-years  statute  of  limitations  was 
pleaded  as  a  bar  to  the  plaintiff's  claim.  Such  proceedings 
wore  thereafter  duly  had  in  respect  to  the  matter  that  the 
claim  was  allowed  at  the  sum  of  $1,050. 

The  executor  appealed  to  the  circuit  court,  where  a  trial 
was  had,  the  disputed  matters  of  fact  being  submitted  to  a 
jury,  resulting  in  a  finding,  first,  that  plaintiff  resided  with 
■the  deceased  and  his  wife  as  alleged  in  her  claim,  under  a 
contract  substantially  of  the  tenor  and  effect  therein  set  forth ; 
that  the  reasonable  value  of  the  deceased's  estate  at  the  time 
of  his  death  was  $20,000;  that  Sheldon  breached  such  con- 
tract as  stated  in  the  plaintiff's  claim;  that  the  reasonable 
value  of  her  services  rendered  under  such  contract,  on  the 
basis  of  the  terms  thereof,  was  $10,000 ;  and  that  the  reason- 
able value  of  such  services  independently  of  the  contract,  over 
and  above  the  benefits  she  received  from  Mr.  Sheldon  while 
residing  in  his  family,  was  $260.  Upon  such  verdict  plaintiff 
moved  for  judgment  for  $10,000,  and  defendant  moved  for 
judgment  dismissing  the  plaintiff's  claim  with  costs.  The 
first  motion  was  denied.  The  verdict  was  amended  by  with- 
drawing tlierefrom  the  element  that  plaintiff  agreed  to  serve 
Sheldon  and  his  wife  during  their  lives,  leaving  the  stipula- 
tion as  regards  residence  with  them,  that  it  should  continue 
till  she  arrived  at  the  age  of  twenty-one  years  or  should  be 
married ;  the  change  being  made  upon  the  ground  that  there 
was  no  evidence  to  establish  the  element  so  withdrawn.  The 
court  hold,  upon  the  evidence  and  the  verdict,  that  the  con- 
tract was  not  void  under  sec.  2307,  Stats.  1898,  as  being  a 
verbal  agreement  which  by  its  terms  was  not  to  be  performed 
within  one  year;  that  it  was  a  verbal  agreement  to  convey 
realty  by  devise,  and  void  under  sec.  2304,  Id.;  that  such 
IxMug  tlie  case,  the  limit  of  the  plaintiff's  right  in  any  event 
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would  be  to  recover  the  reasonable  value  of  her  services  over 
and  above  the  benefits  received  by  her  upon  an  implied  prom- 
ise, which  reasonable  value  was  assessed  by  the  jury  at  $260 ; 
that  her  right  to  recover  upon  such  implied  contract  matured 
more  than  six  years  before  Sheldon  died,  and  was  therefore 
barred  by  the  six-years  statute  of  limitations  (sec.  4232, 
Stats.  1898).  Judgment  was  rendered  accordingly,  and 
plaintiff  appealed. 

For  the  appellant  there  were  briefs  by  Carter  &  Pedrick,. 
and  oral  argument  by  Geo.  W.  Carter  and  8.  M.  Pedrich. 

For  the  respondent  there  was  a  brief  by  Reed  &  Reed,  atr 
tomeys,  and  Swett  &  Ecke,  of  coimsel,  and  oral  argument  by 
n.  E,  Swett  and  Roy  Reed. 

Mabshali.,  J.  The  view  we  take  of  this  case  renders  two 
questions  pressed  upon  our  attention  in  the  briefs  of  counsel 
immaterial  to  the  final  solution  of  the  rights  of  the  parties. 
They  are  these:  (1)  Did  the  court  err  in  changing  the  ver- 
dict, eliminating  the  element  as  regards  its  having  been 
agreed  that  appellant  should  reside  with  Mr.  and  Mrs.  Shel- 
don during  their  lives?  (2)  Is  the  contract,  as  appellant 
claims  it  was  made,  void  under  the  statute  of  frauds  because 
not  in  writing  and  by  its  terms  not  to  be  performed  within 
one  year  ?  For  the  reason  given  we  will  pass  such  questions 
without  further  notice. 

The  all-important  question  presented  by  appellant  is.  Did 
the  trial  court  err  in  holding  that  the  contract  was  one  creat- 
ing an  obligation  to  convey  real  estate  by  devise  ?  If  such  ia 
the  nature  thereof,  it  is  plainly  void  under  sec.  2304,  Stats. 
1898,  providing: 

"Every  contract  .  .  .  for  the  sale  of  any  lands  or  any 
interest  in  lands  shall  be  void  unless  the  contract  or  some 
note  or  memorandum  thereof,  expressing  the  consideration^ 
be  in  writing  and  be  subscribed  by  the  party  by  whom  the 
.  .  .  sale  is  to  be  made  or  by  his  lawfully  authorized 
agent." 
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The  call  thereof,  for  a  contract  respecting  realty  to  be  in 
writing,  is  wanting  in  the  one  before  us.  Therefore,  tlie 
vital  question  for  us  to  solve  is,  does  the.  contract  here  deal 
with  realty  ?  We  must  solve  it  by  familiar  rules  for  judicial 
construction.  The  literal  sense  of  the  words  shows  no  serious 
lambiguity,  it  is  true,  and,  if  we  were  not  permitted  to  go 
further,  the  rule  would  prevail  that  where  words  of  a  con- 
tract may  be  reasonably  taken  in  either  of  two  ways,  one  that 
will  render  it  void  and  one  that  will  not,  the  latter  is  to  be 
preferred.  Hunt  v.  Stinson,  101  Wis.  556,  77  N.  W.  901. 
But  ambiguity  requiring  judicial  construction  may  as  well 
arise  from  applying  the  contract  to  the  subject-matter  there- 
of as  from  the  literal  sense  of  the  words.  Ullman  v.  0.  <£ 
N.  W.  R.  Co.  112  Wis.  150,  163,  88  K  W.  41;  Johnson  v. 
Pugh,  110  Wis.  167,  170,  85  N.  W.  641.  In  either  case,  in 
aid  of  determining  the  intention  of  the  parties,  which  of 
course  must  govern  if  within  the  reasonable  scope  of  their 
words,  the  agreement  may  be  considered  from  the  precise 
standpoint,  as  regards  surrounding  circumstances,  of  the  par- 
ties at  the  time  of  entering  into  the  same  {Johnson  v.  Pugh, 
■supra) J  and  the  meaning  which  they  subsequently,  by  their 
conduct,  ascribed  thereto. 

Turning  to  the  evidence  we  find  that  it  is  undisputed  that 
when  the  contract  was  made  Sheldon's  property  consisted 
largely  of  real  estate,  and  all  parties  concerned  had  in  view, 
in  a  general  way,  such  property :  either  the  precise  property 
then  owned  by  Sheldon  or  similar  property  as  regards  being 
mixed  realty  and  personalty.  There  is  other  evidence  show- 
ing that,  during  the  time  appellant  was  performing  under  the 
contract,  that  which  she  was  expected  to  have  a  share  of  was 
property  which  Sheldon  then  possessed,  or  property  of  like 
character.  As  Sheldon  himself  put  it,  the  property  left  when 
"they  got  through  with  it."  Probably  the  contract  did  not 
go  so  far  as  to  so  impress  the  property  owned  by  him  when 
the  contract  was  made  as  to  preclude  his  selling  it  or  dealing 
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with  it  in  any  other  way  he  might  see  fit,  as  owner,  subject 
to  the  obligation  that  appellant  should  in  the  end  have  a 
share  of  all  he  possessed,  whether  real  or  personal.  It  is  suffi- 
cient for  the  purposes  of  this  case  that  the  agreement  clearly 
contemplated  that  the  property  which  was  to  be  the  subject 
of  bestowal  upon  her  would  be  realty  and  personalty.  That 
such  was  the  case  there  seems  to  be  little  room  to  doubt.  That 
being  so,  the  question  of  whether  the  contract  falls  within  the 
eondemnation  of  sec.  2304,  Stats.  1898,  is  ruled  by  Ellis  v. 
Gary,  74  Wis.  176,  42  Is^.  W.  252,  and  Martin  v.  Estate  of 
Martin,  108  Wis.  284,  84  N.  W.  439. 

The  contract  under  consideration  in  each  of  the  foregoing 
cited  cases  was  in  all  essential  particulars  like  the  one  before 
ns.  In  each  instance  it  was  said  that  the  agreement  estab- 
lished was  in  part  for  a  devise  of  land,  and  the  same  not  being 
evidenced  by  any  writing  signed  by  the  testator  was  therefore 
within  the  statute  of  frauds.  "The  fact  that  it  included  per- 
sonal as  well  as  real  estate  does  not  take  it  out  of  the  statute, 
even  as  to  such  personal  estate.  Such  a  contract  is  indivisible, 
and,  failing  in  part,  the  whole  fails."  In  Ellis  v.  Gary,  re- 
ferred to  and  approved  in  the  later  case,  the  whole  subject 
now  presented  will  be  found  fully  discussed.  Therefore, 
there  is  no  reason  for  going  over  it  at  this  time. 

The  contract  declared  on,  being  void,  cannot,  as  appel- 
lant's counsel  seems  to  suppose,  form  the  basis  for  comput- 
ing the  amount  appellant  is  entitled  to  recover  quantum 
meruit.  Being  void  for  one  purpose  it  is  void  for  all  pur- 
poses, as  regards  forming  the  basis  for  a  right  measured  in 
any  sense  by  its  terms.  It  can  be  legitimately  referred  to  in 
a  helpful  way  for  appellant  only  to  rebut  the  legal  presump- 
lion  that  would  otherwise  control,  that  her  services  were 
gratuitously  rendered,  as  is  generally  the  case  when  such  serv- 
ices are  performed  by  one  residing  in  the  family  of  another 
and  as  a  member  thereof.  For  that  purpose  such  contract  is 
effective.    Thus  is  permitted  to  arise  the  implied  contract  to 
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pay  for  the  services  rendered  the  reasonable  value  thereof 
under  all  the  circumstances,  such  value,  of  course,  to  be  de- 
termined the  same  as  if  the  void  contract  never  had  existence. 
Martin  v.  Estate  of  Martin,  supra.  That  was  the  view  taken 
by  the  learned  trial  court  in  submitting  to  the  jury  the  ques- 
tion to  which  they  answered  $260. 

Since  appellant's  right  to  recover  on  the  facts  is  limited  to 
a  cause  of  action  upon  implied  contract,  such  right  matured 
and  was  enforceable  the  instant  the  services  were  completed, 
and  the  six-years  statute  of  limitations  (sec.  4022,  Stats. 
1898)  then  commenced  to  run.  Demand  for  payment  was 
not  necessary  to  set  the  statute  in  motion.  As  no  services 
were  rendered  after  September,  1888,  which  is  much  more 
than  six  years  before  the  death  of  Mr.  Sheldon,  it  will  be 
seen  that  prior  to  such  event  appellant's  right  was  extin- 
guished by  the  statute,  as  held  by  the  trial  court.  It  follows 
that  the  judgment  appealed  from  must  be  affirmed. 

By  the  Court, — So  ordered. 


Tayi.ob,   Administrator,  Appellant,  vs.   Seil,  Respondent. 

November  18 — December  11, 1903, 

Negligence:  Fumi8hi7ig  firearms  to  minor  child:  Liability  of  parent 
for  negligence  of  child:  Construction  of  statutes:  "Pistol":  "Re- 
volver": "Toy  firearm":  Appeal  and  error:  Instructions  to  jury: 
Failure  to  request:  Waiver. 

1.  Defendant  purehased  a  22-caliber  Stevens  rifle  for  the  use  of  his 
seventeen-year-old  son  Nicholas,  who  was  accustomed  to  hunt» 
and  was  frequently  accompanied  by  a  seven-year-old  brother* 
Jesse,  who,  on  such  occasions,  usually  carried  the  gun.  De- 
fendant knew  of  these  facts  but  had  given  positive  instructions 
that  Jesse  should  never  be  allowed  to  have  the  rifle  in  his 
hands  while  loaded,  and  had  no  knowledge  that  such  instruc- 
tions were  ever  disobeyed.    In  an  action  to  recover  for  the  neg> 
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Ugent  killing  of  plaintiff's  intestate,  while  the  rifle  was  in  the 
possession  of  Jesse,  held,  that  it  was  not  error  to  refuse  to  di- 
rect the  jury  to  find  defendant  negligent,  or  refuse  to  set  aside 
a  verdict  finding  the  contrary. 

2.  A  22-calil)er  Stevens  rifle  is  not  a  pistol  or  revolver,  within  the 

calls  of  sec.  4397,  Stats.  1898,  prohibiting  any  dealer  or  other 
person  from  selling,  loaning  or  giving  any  pistol  or  revolver 
to  any  minor. 

3.  A  22-caliber  Stevens  rifle,  used  for  hunting  and  killing  game, 

is  not  a  toy  pistol,  toy  revolver  or  toy  firearm,  within  sec. 
4397a,  Stats.  1898,  denouncing  a  punishment  on  the  use  or  pos- 
session of  such. 

4.  An  appellant  waives  any  mere  omission  to  instruct  the  Jury  upon 

any  given  subject  by  failure  to  present,  in  writinff,  request  for 
such  instruction. 

Appeal  from  a  judgment  of  the  circuit  court  for  Sheboy- 
gan county :  Michael  Kiewan,  Circuit  Judge.    Ajfwmed. 

Action  for  damages  resulting  from  the  death  of  plainti£P's 
son  by  a  shot  from  a  gun  claimed  to  have  been  held  and  dis- 
charged by  the  seven-year-old  son  of  the  defendant.  The. 
evidence  tended  to  prove  that  the  defendant  purchased  what 
is  described  as  a  Stevens  22-caliber  rifle,  shooting  a  powder 
and  ball  cartridge,  for  the  use  of  his  son  Nicholas,  about 
seventeen  years  old,  who  was  described  as  severely  crippled 
in  his  lower  limbs,  so  that  walking  was  very  difficult;  that 
Jficholas  was  accustomed  to  hunt  with  this  rifle,  and  on  fre- 
quent occasions  was  accompanied  by  his  little  brother,  Jesse, 
who  on  such  occasions  usually  carried  the  gun  for  him  to  and 
from  the  woods;  that  Nicholas  was  intelligent,  skilful,  and 
careful  in  the  use  of  the  weapon;  that  the  defendant  knew 
of  the  custom  of  Jesse  to  accompany  Nicholas  and  to  carry 
the  gun,  but  had  given  positive  instructions  that  he  never  be 
allowed  to  have  it  in  his  hands  when  it  was  loaded,  and  that 
Nicholas  obeyed  such  instructions ;  and  that,  if  he  disobeyed 
them  at  any  time,  as  to  which  testimony  conflicted,  such  fact 
had  never  come  to  the  defendant's  knowledge.  On  April  6^ 
1902,  the  boys  went  hunting,  and  were  joined  by  three  sons 
of  the  plaintiff,  including  Irving,  about  six  years  old ;  all  of 
Vol  120—8 
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the  boys  going  to  a  stream  to  catch  minnows.  Nicholas  laid 
the  gun  on  the  groimd,  and  went  out  onto  a  board  across  the 
stream  with  a  net.  None  of  the  older  boys  were  watching  the 
two  smaller  ones  until  the  discharge  of  the  gun  was  heard, 
whereupon  plaintiff's  son  Irving  was  discovered  on  his  back, 
and  was  dead  when  they  reached  him,  from  a  gunshot  wound 
just  below  the  eye.  The  evidence  is  in  conflict  as  to  whether 
the  gun  was  in  the  hands  of  defendant's  son  Jesse,  or  lying 
on  the  ground.  The  jury,  however,  found  that  the  discharge 
was  caused  by  his  want  of  ordinary  care  in  handling  it,  and 
that  the  deceased  boy  was  guilty  of  no  contributory  negli- 
gence. The  jury  further  found  that  defendant  knew  of,  and 
consented  to,  Jesse's  carrying  the  gun  for  Nicholas,  but  not 
to  his  carrying  or  handling  it  when  it  was  loaded,  or  to  its  use 
and  discharge  by  him ;  also  that  the  defendant  was  guilty  of 
no  want  of  ordinary  care  in  so  doing.  After  motion  to  set 
aside  this  verdict  and  for  a  new  trial  had  been  overruled, 
judgment  for  the  defendant  was  entered,  from  which  the 
plaintiff  brings  this  appeal. 

if.  C.  Mead,  for  the  appellant. 

For  the  respondent  there  was  a  brief  by.  Andrew  Oilbert- 
son,  attorney,  and  Francis  WilliamSj  of  counsel,  and  oral 
argument  by  Mr.  Gilbertson. 

Dodge,  J.  1.  Appellant's  principal  contention  is  that  the 
trial  court  ought  to  have  found  respondent's  negligence  estab- 
lished as  matter  of  law,  and  either  directed  the  jury  to  find 
him  negligent,  or  set  aside  their  finding  to  the  contrary.  The 
substance  of  the  facts  disclosed  by  the  evidence  is  set  forth 
in  our  statement  of  facts.  We  are  not  prepared  to  say  that 
no  reasonable  mind  could  reach  a  conclusion  of  ordinarv 
care  therefrom.  It  certainly  is  not  unusual  among  farmers 
that  boys  of  seventeen  are  intrusted  with  firearms.  Nor  is 
it  obvious  negligence  to  intrust  the  carrying  of  an  unloaded 
gun  to  a  boy  of  six  or  seven.    Further  than  this  the  conduct 
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of  respondent  did  not  go,  at  least  according  to  evidence  which 
the  jury  might  have  believed.  We  therefore  cannot  hold  that 
the  court  should  have  taken  from  the  jury  the  question  of  de- 
fendant's negligence,  nor  that  it  should  have  set  aside  their 
verdict  t&ereon. 

Counsel -further  urges,  however,  that  respondent  was  guilty 
of  negligence,  in  law,  because  his  acts  were  prohibited  by  ex- 
press statutes,  namely,  sees.  4397,  4397a^  Stats.  1898.  The 
first  of  these  provides,  so  far  as  material  to  the  discussion: 
^^Any  dealer  or  other  person  who  shall  sell,  loan,  or  give  any 
pistol  or  revolver  to  any  minor  shall  be  punished,"  etc.  It 
suffices  to  point  out  that  the  gun  in  question  was  neither  a 
pistol  nor  revolver,  and  therefore  not  within  this  crigiinal 
statute,  entitled  to  strict  construction.  The  latter  section  de- 
nounces punishment  on  use  or  possession  of  "any  toy  pistol, 
toy  revolver,  or  toy  firearm."  We  find  no  proof  that  the 
rifle  in  question  was  a  toy.  It  is  described  as  a  22-caliber 
Stevens  rifle.  It  is  shown  to  have  been  used  for  hunting  and 
killing  game,  and  to  have  been  capable  of  killing  a  human 
being.  With  nothing  else  in  the  way  of  proof,  we  cannot 
think  it  established  that  this  was  a  toy  firearm,  within  the 
strict  words  of  the  statute. 

2.  Error  is  assigned  because  of  omission  to  give  to  the 
jury  any  definition  of  the  meaning,  in  law,  of  the  expression 
"want  of  ordinary  care,"  in  submitting  a  question  whether 
defendant  was  guilty  thereof.  No  request,  either  written  or 
oral,  for  any  instruction  defining  this  expression,  was  made. 
We  have  very  recently  reiterated  the  rule  that  an  appellant 
WAives  any  mere  omission  to  instruct  upon  any  subject  by 
failure  to  present  request  for  such  instruction,  and  that  in 
writing,  and  ordinarily  will  not  be  heard  to  assign  error  for 
such  omission.  Our  recent  review  of  that  subject  has  been 
so  complete  that  we  need  not  go  over  it  again.  Hacker  v. 
Heiney,  111  Wis.  313,  87  K  W.  249 ;  Schroeder  v.  W.  C. 
R.  Co.  117  Wis.  33,  41,  93  K  W.  837;  Barton  v.  Brulcy, 
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119  Wis.  326,  96  N.  W.  815 ;  Cupps  v.  State,  post,  p.  504, 
97  N.  W.  210.  Doubtless  there  are  instances  where  this 
court  has  yielded  the  exact  enforcement  of  this  rule  in  order 
to  correct  what  appeared  very  obviously  to  be  the  result  of 
misapprehension  and  confusion  of  the  jury,  whether  to  the 
promotion  of  orderly  procedure  or  of  justice,  in  the  long  run, 
may  be  questionable.  Certainly  only  in  clear  and  extreme 
cases  can  that  be  warranted.  The  present  record  presents 
no  reason  to  doubt  that  the  jury  understood  the  expression 
"want  of  ordinary  care,"  and  answered  the  question  intelli- 
gently. Appellant  cannot  now  be  Heard  to  assign  error  upon 
the  failure  of  the  trial  court  to  do  what  he  did  not  request  be 
done. 

Certain  alleged  errors  in  the  instructions  upon  proximate 
cause  and  damages  need  not  be  considered,  for  the  jury  never 
reached  either  of  those  subjects. 

We  find  no  assignment  of  error  which  can  be  sustained. 

By  the  Court, — Judgment  affirmed. 


DoRNBBOoK,  Respondent,  vs.  M.  Rumely  Company  and 

others,  Appellants. 

November  19 — December  11, 1908. 

Sales:  Purchaser:  Chattel  mortgage:  Filing:  Priority:  Fraudulent 
conveyances:  Evidence:  Vollusion:  Appeal:  Harmless  error: 
Questions  reviewed. 

1.  Plaintiff's  son  placed  with  defendant  an  order  for  a  threshing 
outfit  which  was  accepted,  plaintiff  also  signing  the  order.  The 
order  proyidcd  for  giving  notes  and  a  chattel  mortgage  by 
the  son,  and  for  additional  security  by  plaintiff's  signing  some 
of  the  notes.  Held,  that  the  fact  that  defendant  accepted  the 
son's  individual  notes  and  chattel  mortgage  Indicated  that  it 
treated  the  son  as  the  purchaser. 
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2.  In  sncli  case»  the  son's  mortgage  was  not  filed  in  town  clerk's 

ofllce  of  the  town  where  the  son  resided.  Defendant  did  not 
take  possession  until  after  the  son,  for  a  valuable  considera- 
tion, had  mortgaged  the  outfit  to  the  father,  and  the  father 
had  purchased  the  outfit  on  foreclosing  his  mortgage.  The  de- 
fendant, claiming  under  its  chattel  mortgage,  took  possession 
and  plaintifC  brought  replevin.  Held,  that  defendant's  mort- 
gage was  void  as  against  that  of  plaintiff,  and  it  was  immate- 
rial whether  plaintiff  knew  his  son  had  given  defendant  a  chat- 
tel mortgage,  nor  was  it  material  to  inquire  whether  he  knew 
or  ought  to  have  known  that  the  son  fraudulently  intended  to 
hinder  and  delay  his  creditors  in  giving  the  chattel  mortgage. 

3.  PlaintifTs  son,  in  an  order  for  a  threshing  outfit,  incorrectly 

stated  his  residence  to  be  in  the  town  of  M.  This  order  was 
canceled,  and  a  second  order  was  taken  in  which  the  son  cor- 
r^tly  stated  his  residence  as  in  the  town  of  S.  and  this  order 
was  also  signed  by  the  plaintiff.  Thereafter  the  son  gave  de- 
fendant a  chattel  mortgage  on  the  outfit,  stating  his  residence 
to  be  in  (he  town  of  M.,  in  which  town  defendant's  chattel 
mortgage  was  filed.  Plaintiff  subsequently  took  a  chattel  mort- 
gage on  the  same  outfit,  and  in  an  action  of  replevin  brought 
against  defendant  for  the  outfit  the  Jury  found  that  plaintiff, 
when  he  took  his  chattel  mortgage,  had  no  knowledge  of  de- 
fendant's mortgage,  or  that  the  son  intended  to  hinder,  delay 
or  defraud  his  creditors,  and  that  plaintiff  did  not  collude  with 
the  son  in  foreclosing  his  mortgage.  It  also  appeared  that 
plaintiff  had  no  knowledge  of  his  son's  misstatements  as  to 
residence.  Held,  that  defendant's  contention  that  plaintiff  was 
guilty  of  collusion  and  fraud,  which  resulted  in  misleading  it, 
and  caused  it  to  file  its  chattel  mortgage  in  the  town  of  M., 
was  without  foundation. 

4.  When,  in  view  of  the  undisputed  facts,  a  case  is  properly  one 

for  the  court  to  direct  a  verdict,  error  in  instructing  the  Jury 
is  harmless. 

5.  When  no  portion  of*  the  instructions  to  the  Jury  appear  in  the 

bill  of  exceptions  the  supreme  court  will  not  review  exceptions 
taken  thereto  on  the  trial. 

Appeat.  from  a  judgment  of  the  circuit  court  for  Fond  du 
Lac  county:  Michael  Kibwan,  Circuit  Judge.    Affirmed. 

On  March  28,  1900,  John  L.  Dornbrook  gave  a  written 
order  to  the  M.  Rumely  Company  for  a  threshing  outfit,  con- 
sisting of  a  traction  engine,  grain  separator,  and  all  neces- 
sary machinery  and  attachments,  at  a  price  of  $2,325.    The 
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order  was  given  at  La  Porte,  Indiana.  Under  the  order  the 
machinery  was  to  he  shipped  in  the  following  month  of  Jime. 
It  contained  the  conditions  of  payment,  and  required  that 
notes  for  the  unpaid  puirchase  price  were  to  be  given  as  speci- 
fied, and  that  payment  thereof  should  be  secured  by  a  chattel 
mortgage  on  the  property,  to  be  executed  by  John  L.  Dorn- 
brook, whose  residence  and  post-office  address  were  stated 
therein:  "Postoffice,  Brandon;  Township,  Metomen;  County 
of  Fond  du  Lac."  In  June  John  L.  Dornbrook  gave  notice 
canceling  the  order  to  A.  J.  McCrary,  agent  for  the  M.  Rum- 
ely Company  at  Fond  du  Lac.  On  the  following  day  negotia- 
tions were  resumed  between  A.  J.  McCrary  and  John  L. 
Dornbrook  for  a  sale  of  such  a  threshing  outfit,  resulting  in 
a  written  order  by  John  L.  Dornbrook  of  July  9,  1900,  in 
part  reaffirming  the  former  order,  with  some  changes  as  to 
the  parts  of  the  outfit.  This  order  contained  provisions  for 
giving  notes  for  the  purchase  money  and  a  chattel  mortgage 
on  the  property  by  John  L.  Dornbrook,  and  provided  for 
additional  securitv  as  follows : 

If 

"John  Dornbrook  as  security  on  first  note,  and  notes 
amounting  to  $425.00  due  January  1,  1901.  As  a  condition 
hereof  it  is  fully  understood  and  agreed  that  title  to  the 
goods  ordered  hereby  shall  not  pass  until  settlement  is  con- 
cluded and  accepted  by  the  M.  Rumely  Company/' 

John  Dornbrook,  the  plaintiff  in  this  action,  signed  the 
order  with  his  son,  the  purchaser  of  the  property.  After  the 
signature  of  John  L.  Dornbrook  appear  the  words :  "Post 
office  Brandon,  Township  Springvale,  county  Fond  du  Lac,'^ 
with  ditto  marks  under  this  address  after  the  signature  of 
plaintiff.  The  address  appeared  to  be  in  the  handwriting  of 
A.  J.  McCrary.  The  property  was  delivered  in  July,  and 
notes  were  taken  for  the  purchase  price,  secured  by  a  chattel 
mortgage  on  the  property,  which  were  signed  by  John  L. 
Dornbrook  stating  his  post-office  address  and  residence  as  in 


11]  AUGUST  TERM,  1903.  39 

Dombrook  v.  M.  Rumely  Ck>.  120  Wis.  86. 

■ 

the  order  of  March  28,  1900.  This  mortgage  was  executed 
July  17,  1900,  and  delivered  to  the  agent  of  the  M.  Rumely 
Company,  who  caused  it  to  be  filed  in  the  office  of  the  town 
clerk  of  the  town  of  Metomen.  The  chattel  mortgage  was 
never  filed  in  the  office  of  the  town  clerk  of  the  town  of 
Springvale.  There  is  no  dispute  but  that  John  L.  Dorn- 
brook  resided  in  the  town  of  Springvale  at  the  time  of  all 
these  transactions,  and  that  the  property  covered  by  the  mort- 
gage was  located  in  this  town  when  the  chattel  mortgage  was 
given.  The  plaintiff,  John  Dombrook,  had  loaned  money  to 
and  paid  out  as  surety  on  notes  he  had  signed  with  his  son, 
and  was  liable  as  surety  on  outstanding  obligations  of  the 
son  amounting  in  all  to  $1,090,  on  February  6,  1902,  when 
he  took  a  chattel  mortgage  from  John  L.  Dombrook  on  this 
threshing  outfit  and  engine  to  secure  his  indebtedness.  This 
mortgage  was  filed  with  the  town  clerk  of  the  town  of  Spring- 
vale on  February  8,  1902.  On  July  5th  plaintiff  bid  in  the 
mortgaged  property  at  a  sale  under  foreclosure  of  his  chattel 
mortgage.  On  July  25,  1902,  the  M.  Rumely  Company 
seized  the  property  under  its  chattel  mortgage,  executed  by 
John  L.  Dombrook,  removing  it  from  plaintiff's  possession, 
who  replevied  it  in  this  action  on  the  following  29th  of  July. 
Upon  the  trial  the  jury  found  as  facts  that  plaintiff  had  no 
knowledge  of  the  defendant's  mortgage  nor  of  John  L.  Dom- 
brook's  intent  to  hinder,  delay,  and  defraud  his  creditors,  and 
^at  he  did  not  collude  with  his  son  in  the  foreclosure  of  the 
mortgage  and  the  sale  of  the  property.  The  court  gave  judg- 
ment in  plaintiff's  favor,  declaring  plaintiff  to  be  the  owner 
of  the  property ;  and  that  the  defendant  company  wrongfully 
took  it  from  his  possession,  and  unjustly  detained  it;  that 
plaintiff  has  a  right  to  retain  it  as  owner,  and  that  he  re- 
cover damages  in  the  sum  of  $1.93,  with  costs  and  disburse- 
ments. From  this  judgment  the  M.  Rumely  Company  ap- 
peals. 
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For  the  appellants  there  was  a  brief  by  John  I.  Thompson, 
attorney,  and  Maurice  McKenna,  of  counsel,  and  oral  arga* 
raent  by  Mr.  Thompson. 

For  the  respondent  there  was  a  brief  by  Duffy  £  McCrory, 
and  oral  argument  by  J.  H.  McCrory. 

SiEBECKEE,  J.  The  order  of  July  6,  1900,  for  the  pur- 
chase of  the  threshing  machine  outfit  by  John  L.  Dombrook 
from  the  M.  Rumcly  Company,  and  the  fact  that  the  M.  Rvjm- 
ely  Company  accepted  his  individual  notes  and  chattel  mort- 
gage on  the  property  sold,  clearly  indicate  that  it  treated  him 
as  the  purchaser.  Under  these  facts  and  circumstances  it 
was  immaterial  whethcn*  respondent  knew  his  son  had  given 
appellant  a  chattel  mortgage,  nor  was  it  material  to  inquire 
whether  he  knew  or  ought  to  have  known  that  John  L.  Dorn- 
brook  fraudulently  intended  to  hinder  and  delay  his  credit- 
ors in  giving  the  chattel  mortgage.  The  facts  that  respond- 
ent received  his  chattel  mortgage  to  secure  the  payment  of 
the  sum  of  $1,090  actually  due  him  from  his  son,  and  that 
this  mortgage  was  filed  with  the  town  clerk  of  the  town  of 
Springvale,  where  the  mortgagor  resided,  and  where  the 
property  was  actually  located  at  the  time,  and  the  further 
facts  that  api)ellant  omitted  to  file  its  mortgage  with  such 
town  clerk,  and  had  not  taken  possession  of  the  chattels  under 
it,  left  nothing  further  necessary  as  matters  of  fact  upon 
which  to  determine  the  rights  of  the  parties.  This  situation 
rendered  appellant's  mortgage  void  as  against  respondent's 
under  sees.  2313  and  2314,  Stats.  1898,  which  declare  that 
"no  mortgage  of  personal  property  shall  be  valid  against  any 
other  person  than  the  parties  thereto  unless  the  possession 
of  the  mortgaged  property  be  delivered  to  and  retained* by 
the  mortgagee  or  unless  the  mortgage  or  a  copy  be  filed"  as 
provided  in  the  last  section.  It  is  not  asserted  that  the  con- 
ditions of  the  statutes  were  complied  with  on  the  part  of  tho 
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appellant,  and  its  claim  to  any  interest  in  this  property  under 
the  mortgage  was  therefore  without  any  foundation  in  law. 
The  court  properly  awarded  judgment  that  respondent  is  the 
owner  and  rightfully  entitled  to  the  possession  of  the  chattels 
so  wrongfully  taken  and  detained  by  appellant.  The  Ryan 
Dmg  Co.  v.  Hvambsahl  89  Wis.  61,  61  K  W.  299 ;  Par- 
roski  V.  Ooldberg,  80  Wis.  339,  50  N.  W.  191;  Blakeslee  v. 
Rossman,  43  Wis.  116 ;  Wagg-Anderson  W.  Co.  v.  Dunn,  92 
Wis.  409,  66  N.  W.  354. 

As  appears  in  the  above  statement  of  facts,  the  jury  found 
that  respondent,  when  he  took  his  chattel  mortgage,  had  no 
knowledge  that  appellant  had  a  chattel  mortgage  upon  this 
property,  nor  that  John  L.  Dornbrook  intended  to  hinder, 
delay,  and  defraud  his  creditors,  and  that  he  did  not  collude 
with  John  L.  Dornbrook  in  the  foreclosure  and  sale  of  the 
property.  It  also  appears  that  he  had  no  knowledge  of -the 
misstatement  made  by  John  L.  Dornbrook  in  the  order"  of 
March  28,  1900,  wherein  he  gave  his  residence  as  in  the 
town  of  Metomen,  instead  of  the  town  of  Springvale,  his 
actual  residence.  In  view  of  this  state  of  facts,  the  conten- 
tion of  appellant  that  respondent  was  guilty  of  collusion  and 
fraud,  which  resulted  in  misleading  it,  and  thereby  causing 
it  to  file  its  chattel  mortgage  with  the  town  clerk  of  the  town 
of  Metomen  instead  of  the  town  of  Springvale,  the  actual 
residence  of  John  L.  Dornbrook,  is  without  foundation.  The 
facts  thus  established  leave  no  room  for  charging  respondent 
with  fraud  in  these  transactions,  and  upon  this  ground  no 
liability  can  be  asserted  against  him. 

Appellant  urged  some  exceptions  to  the  court's  diarge  to 
the  jury  as  prejudicial  error.  In  view  of  the  undisputed 
facts  above  referred  to,  the  case  was  properly  one  for  the 
court  to  direct  a  verdict  in  respondent's  favor,  and  therefore 
any  error  in  charging  the  jury  would  be  harmless,  but  since 
no  portion  of  the  charge  appears  in  the  bill  of  exceptions,  wo 
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could  not  review  any  exception  taken  thereto  on  the  trial 
were  the  case  on  appeal  not  disposed  of  as  above  indicated. 

By  the  Court. — The  judgment  of  the  circuit  court  is  af- 
firmed. 


SiNf  ANEK,  Respondent,  vs.  Nemetz,  Appellant. 

November  19~^Decemher  11,  1903, 

Appeal  from  justices*  courts:  Trial  de  novo:  Security  for  costs:  Dis- 
cretion: Deeds:  Covenant  of  warranty:  Breach:  Landlord  and 
tenant:  Conversion  of  growing  vegetables:  Replevin:  Parol  evi- 
dence: Estoppel. 

1.  Where  an  appeal  from  a  justice's  court  gives  the  parties  the 

right  to  a  trial  de  novo,  and  the  justice  had  ordered  security  for 
costs  which  was  not  given  and  the  action  dismissed  for  that 
reason,  an  application  to  the  circuit  court  to  require  security 
for  costs  is  addressed  to  the  discretion  of  that  court,  and  is  not 
subject  to  review  except  where  there  has  been  an  abuse  thereof. 

2.  Plaintiff  conveyed  by  warranty  deed  certain  lands,  part  of  which 

had  theretofore  been  leased  by  parol  for  six  months.  The  ten- 
ant entered  into  possession  and  during  the  term  of  his  lease 
planted  and  cultivated  therein  vegetables.  After  the  delivery 
of  the  deed,  and  before  the  expiration  of  this  term,  the  tenant 
assigned  to  plaintifT  his  lease  and  interest  In  the  growing 
vegetables.  The  grantee  in  the  deed  thereafter  entered  upon 
the  demised  premises  and  converted  to  his  own  use  the  vege- 
tables so  raised  thereon.  PlaintifT  thereupon  brought  replevin 
for  such  vegetables.  Held,  that  the  warranty  deed  was  not  con- 
clusive as  against  plaintiff's  right  to  the  vegetables  growing 
upon  the  land  at  the  time  the  deed  was  given. 

3.  In  such  case,  parol  evidence  as  to  the  purchase  and  sale  of  the 

real  estate,  and  the  conditions  thereof,  and  the  vegetables 
growing  thereon,  is  admissible. 

4.  In  such  case,  the  tenant  had  an  absolute  right  to  the  vegetables 

not  only  as  against  plaintifT,  but  as  against  the  grantee,  and 
had  the  right  to  sell  and  transfer  the  same  to  plaintiff. 

5.  Crops,  such  as  vegetables,  which  require  to  be  planted  or  sown 

annually  are  no  part  of  the  realty,  and  the  mere  sale  of  such 
growing  crops  operates  to  sever  it  from  the  realty  so  that  they 
will  no  longer  be  included  in  a  conveyance  of  the  land. 
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6.  Plaintiff  having  executed  a  valid  lease  of  his  realty,  and  put  the 
tenant  in  possession,  conveyed  the  land  by  warranty  deed.  The 
tenant  cropped  the  demised  premises  with  vegetables.  Before 
the  expiration  of  the  term  the  tenant  assigned  to  plaintiff  his 
lease  and  his  interest  In  the  growing  vegetables.  Held,  that 
the  crop  of  vegetables  was  personal  property,  and  that  plaintiff 
was  not  estopped  by  the  covenants  of  his  deed  from  acquiring 
the  title  and  possession  of  the  vegetables,  and  holding  the  same 
as  against  his  grantee. 

Appeal  from  a  judgment  of  the  circuit  court  for  Ke- 
waunee county :  Michael  Kiewan,  Circuit  Judge.  Affirmed, 

This  action  was  commenced  in  justice's  court  to  recover* 
$20  damages  for  the  wrongful  conversion  on  September  26, 
1901,  of  certain  vegetables  raised  on  certain  premises  de- 
scribed. After  the  venue  had  been  changed,  the  plaintiff  was 
ordered  to  give  security  for  costs.  On  his  failure  to  do  so  the 
justice  dismissed  the  case  with  costs,  and  entered  judgment 
accordingly.  Thereupon  the  plaintiff  appealed  therefrom  to- 
the  circuit  court.  The  defendant  then  renewed  his  motion 
to  require  the  plaintiff  to  give  security  for  costs,  which  was 
denied  by  the  circuit  court  October  22,  1901,  and  in  the  same 
order  the  defendant,  who  was  in  default,  was  allowed  to  an- 
swer, and  the  defendant  was  ordered  to  pay  to  the  plaintiff's 
attorney  $10  costs  of  motion.  The  defendant  then  answered 
the  complaint,  and,  in  addition  to  a  general  denial,  justified 
under  a  warranty  deed  with  full  covenants,  and  without  res- 
ervation, from  the  plaintiff  and  wife  to  the  defendant's  son, 
executed  and  delivered  June  26,  1901,  of  certain  lands,  in- 
cluding the  land  on  which  the  vegetables  were  raised,  and 
that  in  taking  possession  of  the  vegetables  the  defendant 
acted  as  the  agent  of  his  son,  the  grantee  in  such  deed.  The 
cause  was  thereupon  refered  to  a  referee  to  hear,  try,  and 
determine.  A  trial  being  had  before  the  referee,  he  reported 
his  findings  of  fact  and  conclusions  of  law  August  26,  1902, 
to  the  effect  that  April  13,  1901,  the  plaintiff  was  the  owner 
of  the  house  and  one  acre  of  land  described,  and  in  considera- 
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tion  of  $20  rent,  then  paid  to  him,  leased  the  house  and  the 
east  haK  of  the  acre  of  land  to  one  Skala  for  the  term  of  six 
months,  and  that  Skala  took  immediate  possession ;  that  June 
26,  1901,  the  plaintiff  and  wife,  by  warranty  deed,  conveyed 
the  whole  of  the  acre  to  the  defendant's  son,  who  received 
such  deed  with  full  knowledge  of  Skala's  lease  and  interest ; 
that  from  April  13,  1901,  to  July  2,  1901,  Skala  planted, 
sowed,  and  cultivated  the  half  acre  of  land  and  raised  vege- 
tables thereon,  and  then  assigned  to  the  plaintiff  his  lease  and 
interest  therein,  and  the  plaintiff  thereupon  continued  to  cul- 
tivate the  land  until  September  26,  1901,  when  the, defend- 
ant, under  authority  from  his  son,  entered  upon  the  premises, 
and  converted  to  his  own  use  the  vegetables  so  raised  thereon, 
to  the  damage  of  the  plaintiff  in  the  sum  of  $20.  October  20, 
1902,  the  defendant  moved  the  court  to  set  aside  all  of  the 
findings  of  the  referee  except  as  to  the  execution  and  de- 
livery of  the  deed,  which  motion  was  denied  by  the  court 
November  29,  1902,  whereupon  the  referee's  report  was 
amended  by  finding  that  tlfe  plaintiff  made  due  demand  for 
the  vegetables  before  the  commencement  of  the  suit ;  and  the 
findings  of  the  referee,  so  amended,  were  in  all  things  con- 
firmed by  the  court.  From  the  judgment  entered  thereon  the 
•defendant  brings  this  appeal. 

The  cause  was  submitted  for  the  appellant  on  the  briefs  of 
Min  Wattawa,  and  for  the  respondent  on  that  of  0.  J/. 
Bruemmer  and  George  TF.  Wing. 

Cassoday,  C.  J.  1.  The  appeal  to  the  circuit  court  gave  to 
the  respective  parties  the  right  to  a  trial  de  novo  in  that  court. 
That  court  was  at  liberty  to  require  the  plaintiff  to  give  se- 
curity for  costs  in  case  it  was  made  to  "appear  reasonable 
and  proper"  for  it  to  do  so.  Sec.  2942,  Stats.  1898 ;  Dorothy 
V.  Richmond,  107  Wis.  652,  83  N.  W.  768.  But  such  appli- 
cation was  addressed  to  the  sound  discretion  of  that  court, 
:and  this  court  is  not  at  liberty  to  interfere  with  such  ruling, 
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except  where  there  has  been  an  abuse  of  such  discretion, 
Gullen  V.  Hanisch,  114  Wis.  24,  29,  89  N.  W.  900.  We 
find  no  such  abuse  in  the  case  at  bar. 

2.  It  is  urged  that  the  findings  of  the  referee  are  not  re- 
viewable for  want  of  exceptions,  as  prescribed  by  statute 
(sees.  2870,  2871,  2873,  Stats.  1898).  Small  v.  Prentice, 
102  Wis.  256,  78  N.  W.  415;  Momsen  v.  Athtns,  105  Wis. 
557,  563,  81  N.  W.  647.  Here  no  exceptions  were  filed  until 
several  months  after  the  entry  of  judgment. 

3.  But  the  principal  question  involved  is  presented  by  the 
refusal  of  the  referee  and  court  to  strike  out  all  parol  testi- 
mony as  to  the  purchase  and  sale  of  the  real  estate,  and  the 
conditions  thereof  and  the  crops  and  vegetables  growing 
thereon.  The  contention  is  that  the  deed  from  the  plaintiff 
and  wife  to  the  defendant's  son  is  conclusive  against  the 
plaintiff's  right  to  any  portion  of  the  crops  and  vegetables 
growing  upon  the  land  at  the  time  the  deed  was  given.  It  is 
undisputed  that  the  plaintiff  had  leased  the  house  and  the 
lialf  acre  of  land  upon  which  the  crops  and  vegetables  were 
grown  to  one  Skala  some  two  and  one  half  months  prior  to 
the  execution  of  the  deed.  That  lease  was  by  parol,  and  only 
for  the  term  of  six  months.  The  statute  expressly  authorizes 
the  making  of  a  parol  "lease  for  a  term  not  exceeding  one 
year."  Sec.  2302,  Stats.  1898.  Skala  paid  the  rent  in  ad- 
vance, and  immediately  entered  into  the  possession  of  the 
house  and  the  half  acre  of  land.  There  can  be  no  question 
but  that  that  lease  was  binding  not  only  on  Skala,  but  alsa 
upon  the  plaintiff.  Had  Skala  remained  in  possession  and 
continued  to  cultivate  the  land,  there  can  be  no  doubt  but 
that  he  could  have  held  the  crops  as  against  the  plaintiff  or 
his  grantee.    Sees.  2194,  2195,  Stats.  1898. 

"The  general  rule  of  the  common  law  is  that  growing  crops 
form  a  part  of  the  real  estate  to  which  they  are  attached,  and 
from  which  they  draw  nourishment;  and,  unless  there  has 
been  a  constructive  severance  of  them  from  the  land,  they 
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follow  the  title  thereto.  Thus,  in  the  case  of  a  voluntary  con- 
veyance of  land  they  pass  to  the  grantee,  unless  specially  re- 
served by  the  grantor;  or,  in  the  case  of  a  lease  of  the  land 
the  crops  pass  to  the  lessee  unless  expressly  reserved."  8  Am. 
(\:  Eng.  Ency.  of  Law  (2d  ed.)  303,  304. 

The  reason  for  the  rule  is  obvious.  Ordinarily,  the  deed 
or  lease  of  the  land  puts  the  grantee  or  lessee  in  possession, 
and  any  attempt  on  the  part  of  the  grantor  or  lessor  to  re- 
enter and  harvest  the  crops  without  permission  would  be  a 
trespass.  Skala's  possession  was  of  itself  constructive  no- 
tice to  the  grantee  in  the  deed  of  his  right  to  the  crop  as  ten- 
ant Wickes  V.  Lake,  25  Wis.  71;  Cvjiningham  v.  Brown, 
44  Wis.  72;  Ooe  v.  Manseau,'62  Wis.  81,  88,  22  N.  W.  155; 
First  Nat  Batik  v.  Chafee,  98  Wis.  42,  47,  73  N.  W.  318. 
Resides,  there  is  evidence  tending  to  prove  that  he  had  actual 
notice  of  Skala's  lease.  Such  evidence  appears  to  be  admis- 
sible. Pringle  v,  Dwnn,  37  Wis.  449;  Brinkman  v.  Jones, 
44  Wis.  498 ;  Helms  v.  Chadboume,  45  Wis.  60 ;  Rowell  v. 
Williams,  54  Wis.  636,  12  N.  W.  86.  This  court  has  re- 
cently held : 

"Where  the  relation  of  landlord  and  tenant  exists,  even 
though  the  rent  is  to  be  paid  in  kind,  the  title  to  the  crops 
is  in  the  tenant  until  division  is  made,  unless  the  contract 
specifically  provides  to  the  contrary."  Rowlands  v.  Voecht- 
ing,  115  Wis.  352,  91  N.  W.  990. 

It  is  unlike  the  case  of  a  mere  cropper,  where  the  title  to 
the  crop  remains  in  the  owner  of  the  land.  Kelly  v.  Rum- 
merfield,  117  Wis.  620,  94  N.  W.  649.  Neither  is  the  ques- 
tion involved  as  to  whether  the  defendant's  son,  as  grantee 
in  the  deed,  had  any  right  to  collect  rent  of  Skala ;  since,  as 
indicated,  Skala  paid  the  full  amount  of  the  rent  in  advance. 
See  sees.  2194,  2195,  Stats.  1898.  Thus  it  appears  that  Skala 
had  the  absolute  right  to  the  crop,  not  only  as  against  the 
plaintiff,  but  also  as  against  the  defendant's  son,  as  such 
grantee,  for  several  days  after  the  execution  and  delivery  of 
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the  deed.     As  such  owner,  Skala  had  the  right  to  sell  and 
transfer  the  crops  to  whomsoever  he  pleased. 

4.  The  only  remaining  question  is  w^hether  the  plaintiff, 
by  reason  of  having  given  the  warranty  deed  to  the  defend- 
ant's son,  was  estopped  from  taking  an  assignment  or  trans- 
fer of  the  crop  and  holding  it  as  against  the  son  as  sueii 
grtintee  in  the  deed.  The  argument  is  that  the  outstanding 
lease  in  Skala  was  a  breach  of  the  covenants  in  the  deed,  and 
that  when  the  plaintiff  acquired  title  to  the  crop  it  inured  to 
the  benefit  of  his  grantee,  and  that  he  cannot  be  allowed  to 
set  up  title  to  the  crops  to  defeat  his  own  absolute  grant.  The 
fallacy  in  the  argument  consists  in  the  assumption  that  the 
crop  in  question,  as  between  the  plaintiff  and  his  grantee, 
was  a  part  of  the  real  estate.  The  general  rule  is  that  all 
crops  which  require  to  be  planted  or  sown  annually  are 
^*fiiictu8  indiistriales/^  and  "may  be  sold  by  parol  as  personal 
property,"  and  "pass  to  the  personal  representative  to  be  ad- 
ministered as  personal  property."  8  Am.  &  Eng.  Ency.  of 
Law  (2d  ed.)  302.  Such  crops  are  subject  to  seizure  and 
sale  on  execution  or  attachment.  Id.  308 ;  Whipple  v.  Foot, 
2  Johns.  418,  3  Am.  Dec.  442;  Smith  v.  Tritt,  18  N.  C.  (1 
Dev.  &  B.)  241,  28  Am.  Dec.  565;  Heard  v.  Fairbanks,  5 
Met.  Ill,  31  Am.  Dec.  394;  BacJcenstoss  v.  Stahlers  Adm'rs, 
33  Pa.  St.  261,  75  Am.  Dec.  592 ;  Flynt  v,  Conrad,  93  Am. 
Dec.  588 ;  Willis  v.  Moore,  69  Tex.  628,  46  Am.  Rep.  284 ; 
PoUey  V.  Johnson,  52  Kan.  478,  35  Pac.  8,  23  L.  R.  A.  258 ; 
Mabry  v.  Harp,  53  Kan.  398,  36  Pac.  743 ;  Erichson  v.  Pet- 
erson, 47  Minn.  525,  60  N.  W.  699.  Several  of  these  cases, 
and  many  others  which  might  be  cited,  support  the  proposi- 
tion that  parol  evidence  is  admissible  to  show  that  at  the 
time  of  conveying  the  land  such  crops  were  reserved  or  sev- 
ered.  There  are  adjudications  the  other  way.  The  general 
rule  is  stated  by  Mr.  Freeman  thus : 


"Crops,  whether  growing  or  standing  in  the  field  ready  to 
be  harvested  are,  when  produced  by  annual  cultivation,  no 
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part  of  the  realty.  They  are,  therefore,  liable  to  voluntary 
transfer  as  chattels.  It  is  equally  well  settled  that  they  may 
be  seized  and  sold  under  execution." 

Such  propositions  are  supported  by  the  citation  of  numer- 
ous adjudications.  1  Freeman,  Executions  (3d  ed.)  §  113, 
and  3  Freeman,  Executions,  §  3496.  In  this  last  section  it 
is  said,  among  other  things,  that  "the  mere  sale  of  a  growing 
crop  operates  to  sever  it  from  the  realty,  so  that  it  will  na 
longer  be  included  in  a  voluntary  or  involuntary  transfer  of 
such  realty."  This  court  has  often  recognized  the  right  U> 
"five  a  valid  chattel  mortgage  upon  such  growing  crops. 
Comstock  V,  Scales^  Y  Wis.  159;  Lanyon  v.  Woodward,  55. 
Wis.  652,  657,  13  N.  W.  863 ;  Lamson  v.  Moffat,  61  Wis. 
153,  21  N.  W.  62 ;  Merchants'  £  M.  8.  Bank  v.  Lovejoy,  84 
Wis.  601,  609,  55  N.  W.  108.  On  the  other  hand,  "those 
crops  which  grow  from  perennial  roots,  and  which  do  not  re- 
quire the  annual  labor  of  the  owner  to  bring  them  into  exist- 
ence, are  called  fructus  naturales,'*  and  pass  to  the  heir  at 
law  or  devisee  as  a  part  of  the  real  estate.  Id. ;  Rogers  tv 
Elliott,  59  N.  H.  201,  47  Am.  Eep.  192 ;  Kirhehy  v.  Erich- 
mn  (Minn.)  96  N.  W.  706;  Sparrow  v.  Pond,  49  Minn  412, 
52  N.  W.  36.  It  is  unnecessary  to  continue  the  discussion. 
We  must  hold  that  the  crop  in  question  was  personal  prop- 
erty, and  that  the  plaintiff  was  not  estopped  by  his  deed  from 
acquiring  the  title  and  possession  to  the  same  and  holding 
the  same  as  against  his  grantee,  and  the  defendant  acting 
under  him. 

By  the  Court, — The  judgment  of  the  circuit  court  is  af- 
firmed. 
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TouKQ,  Respondent,  vs.  Murphy  and  others,  Appellants. 

November  19 — December  11, 1903. 

Attorney  and  client:  Purchase  of  client's  property:  Evidence:  Burden 
of  proof:  Equity:  Cancellation  of  instruments. 

1.  In  purchases  by  an  attorney  of  his  client's  property,  the  transac- 

tion is  always  yiewed  with  suspicion,  and  the  attorney  must 
prove  the  utmost  good  faith  on  his  part  or  the  transaction  will 
be  set  aside  by  a  court  of  equity. 

2.  Where  an  attorney  purchased  his  client's  real  estate  and  there- 

after mortgaged  the  same  to  one  who  had  full  knowledge  of 
the  client's  equities  therein,  on  the  findings  of  the  court,  sup- 
ported by  the  evidence,  no  error  was  committed  in  ordering 
the  deed  and  mortgage  to  be  canceled. 

Appeal  from  a  judgment  of  the  circuit  court  for  Richland 
county :  Geo.  CLEMENTSOiiT,  Circuit  Judge.    Affirmed. 

This  is  an  action  in  equity  to  cancel  a  deed  and  subsequent 
mortgage  on  certain  real  estate.  The  action  was  originally 
commenced  against  Michael  Murphy  and  Nora  Murphy,  his 
wife,  alone,  but  by  an  amended  summons  and  complaint 
A.  M.  Lee  and  Emma  H.  Marsh,  the  brother-in-law  and  niece, 
respectively,  of  the  defendant  Michael  Murphy,  were  brought 
into  the  action  as  defendants,  and,  Lee  having  died  during 
the  pendency  of  the  action,  the  same  was  revived  by  bringing 
in  Kate  Lee,  his  widow,  and  administratrix  of  the  estate,  as 
a  party.  By  the  findings  of  the  court  it  appears,  in  substance, 
that  the  plaintiff  is  an  uneducated  man,  who  can  neither 
read  nor  write,  and  that  the  defendant  Michael  Murphy  is 
a  practicing  lav^^yer;  that  on  October  13,  1898,  the  defendant 
Michael  Murphy  sold  and  conveyed  to  the  plaintiff  an  eighty- 
acre  tract  of  land  in  Richland  county  for  $1,000,  of  which 
purchase  price  $600  was  paid  by  the  transfer  to  the  defend- 
ant of  eighty  acres  of  land  in  Juneau  county,  and  the  re- 
maining $600  was  secured  by  the  plaintiff's  notes  and  a  mort- 
gage upon  the  land  soldj  that  on  the  24th  of  October,  1898^ 
Vol.  120—4 
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Michael  Murphy  assigned  the  $500  mortgage  to  said  A,  M. 
Lee,  and  that  Murphy  was  at  that  time  the  agent  of  Lee  in 
loaning  and  collecting  money,  and  remained  such  until  Lee's 
death  at  some  time  in  1902;  that  plaintiff  paid  in  various 
ways  $150.60  of  said  notes  and  mortgage  prior  to  October  1, 
1901 ;  that  Lee  commenced  foreclosure  of  said  mortgage  De- 
cember 18, 1901,  Murphy  acting  as  his  attorney,  and  continu- 
ing to  act  as  such  in  said  action  after  the  death  of  Lee,  and 
after  the  revival  thereof  in  the  name  of  Kate  Lee  as  admin- 
istratrix; that  in  May,  1899,  the  plaintiff  consulted  with  the 
defendant  Michael  Murphy  as  an  attorney,  concerning  a  not^ 
held  by  one  James,  of  Kichland  Center,  which  the  plaintiff 
had  signed  as  security,  and  said  Murphy  then  represented  to 
the  plaintiff  that  James  was  about  to  commence  a  suit  on  said 
note,  and  that  he  (Murphy)  did  not  purpose  to  have  any 
judgment  liens  upon  the  land  which  he  had  sold  to  the  plaint- 
iff, and  advised  the  plaintiff  to  make  a  deed  of  said  land  to 
his  wife,  Nora  Murphy,  agreeing  that  he  would  not  deliver 
it,  but  would  simply  have  it  recorded,  and  hold  it  subject  to 
the  control  of  the  plaintiff,  and  obtain  a  quitclaim  deed  from 
said  Nora  Murphy  to  the  plaintiff  whenever  it  was  de- 
manded ;  that  the  plaintiff  was  unable  to  pay  the  said  James 
note,  and,  believing  and  relying  on  Murphy's  representation, 
he  executed  a  deed  of  said  land  to  Nora  Murphy,  and  left  the 
same  in  the  possession  of  Michael  Murphy;  that  Nora  Mur- 
phy was  not  present  at  the  time  of  the  making  of  said  deed, 
and  knew  nothing  about  it,  and  paid  nothing  for  said  deed, 
and  that  Michael  Murphy  paid  nothing  for  said  deed,  and 
that  the  same  was  never  delivered  to  Nora  Murphy,  and  no 
consideration  was  paid  by  any  one  therefor;  that  none  of  the 
notes  secured  by  said  $500  mortgage  were  ever  returned  to 
the  plaintiff;  that  plaintiff  has  continuously  occupied  said 
land  and  paid  the  taxes  thereon  since  he  purchased  the  same 
in  October,  1898,  and  that  the  same  was  and  still  is  of  the 
value  of  $1,000;  that  plaintiff  has  demanded  a  reconvey- 
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ance  of  said  land,  and  that  the  defendant  Nora  Murphy  re- 
fuses to  reconvey  the  same ;  that  on  the  4th  day  of  February, 
1901,  the  defendant  "Michael  Murphy  gave  his  note  to  the  de- 
fendant Emma  H.  Marsh  for  $366,  and  thereafter  said  de- 
fendant Michael  Murphy  and  Nora  Murphy,  his  wife,  exe- 
cuted a  mortgage  upon  said  eighty  acres  of  land  to  secure 
said  note,  but  that  the  said  Emma  H.  Marsh  had  full  knowl- 
edge of  the  equities  of  the  plaintiff  in  the  said  land  when 
said  mortgage  was  given,  and  is  not  a  hona  fide  mortgagee 
in  good  faith  thereof.  On  these  findings  the  court  concluded 
that  the  said  deed  from  the  plaintiff  to  Nora  Murphy  and  the 
mortgage  to  Emma  H.  Marsh  should  be  canceled  and  set 
aside,  and  from  judgment  in  accordance  with  these  con- 
clusions the  defendants  Michael  and  Nora  Murphy  and 
Emma  H.  Marsh  appeal. 

The  cause  was  submitted  for  the  appellants  on  the  brief  of 
Michael  Murphy,  and  for  the  respondent  on  that  of  W.  8. 
McCorJcle. 

WiNSLOW,  J.  While  the  defendant  Michael  Murphy  de- 
nied that  he  was  acting  as  attorney  for  the  plaintiff  when 
he  received  the  deed  of  the  land  in  dispute,  and  also  claimed 
that  there  was  a  sufficient  consideration  for  the  transfer,  we 
find  that  there  was  ample  evidence  in  the  record  to  sustain 
the  findings  of  the  trial  court.  Whatever  might  be  the  proper 
view  of  the  transaction  had  it  occurred  between  parties  deal- 
ing at  arm's  length,  where  no  relations  of  trust  or  confidence 
^xist,  the  law  is  well  settled  that  no  such  transaction  as  the 
one  found  by  the  court  can  be  sustained  where  it  takes  place 
between  an  attorney  and  his  client  Attorneys  are  ministers 
•of  justice  as  well  as  courts,  and  justice  will  not  be  contented 
with  half-hearted  service  on  the  part  of  her  ministers,  nor 
will  she  tolerate  a  bargain  counter  within  her  temple.  If  an 
attorney  purchase  his  client's  property,  concerning  which  his 
«dvice  18  sought,  the  transaction  is  always  viewed  with  sus- 
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picion,  and  the  attorney  assumes  the  heavy  burden  of  prov- 
ing not  only  that  there  v^as  no  overreaching  of  the  client,  but 
that  the  client  acted  upon  the  fullest  information  and  advice 
as  to  his  rights.  In  other  words,  the  attorney  must  provo 
uberrima  fides,  or  the  transaction  will  be  set  aside  by  a  court 
of  equity.  These  principles  are  so  well  established  as  ta 
need  no  citation  of  authorities,  and  to  the  credit  of  the  pro- 
fession, be  it  said,  it  is  rarely  necessary  to  invoke  them.  Upon 
the  facts  found  the  trial  court  pursued  the  only  course  open 
to  a  court  of  equity. 

By  the  Court — Judgment  affirmied* 


HAiiVOESEN  and  wife,  Respondents,  vs.  Halvoeseit  and  an- 
other. Appellants. 

November  19 — December  11, 190S. 

Equity:  Cause  of  ocMon:  Vendor's  lien:  Consideration:  Parol  evi- 
dence, 

1.  An  action  in  equity  to  enforce  the  equitable  right  to  a  lien  for 

unpaid  purchase  money  on  realty  conveyed  in  consideration  of 
support  and  maintenance  of  the  grantors  in  old  age,  Is  not  a 
suit  to  enforce  a  parol  trust  in  land,  nor  Is  It  an  action  for  a 
forfeiture  of  the  title  for  breach  of  condition  subsequent. 

2.  The  true  consideration  for  a  conveyance  of  land  can  always  be 

inquired  into  by  parol. 

3.  A  vendor  of  realty  has  an  equitable  right  to  have  the  unpaid 

consideration  therefor,  by  the  action  of  a  court  of  equity,  made 
a  lien  thereon,  and  to  have  the  use  of  its  jurisdiction  to  enforce 
the  same  as  justice  may  require. 

4.  The -equitable  right  to  a  vendor's  lien  is  not  an  interest  in  land 

in  advance  of  the  judgment  of  the  court  creating  it.  It  is  a 
right  merely  to  demand  the  use  of  equity  jurisdiction  to  en- 
able the  vendor  to  acquire  an  interest. 

Appeal  from  an  order  of  the  circuit  court  for  Crawford 
county:  Geo.  Clbmbntson,  Circuit  Judge.    Affmned. 
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Action  to  acquire  and  enforce  a  lien  on  realty.  The  facts 
set  forth  for  a  cause  of  action  are  these:  In  1885  plaintiffs, 
who  were  husband  and  wife,  being  possessed  of  a  farm  of  200 
acres  particularly  described,  and  its  belongings,  the  accumu- 
lations of  a  life  of  industry,  and  being  too  old  and  infirm  to 
longer  work  such  farm  as  they  customarily  had,  made  a  con- 
veyance thereof  to  their  son  Gilbert,  one  half  of  the  property 
to  be  his  in  consideration  of  services  rendered,  and  one  half 
of  the  homestead  land  and  one  half  of  the  personal  property 
to  be  held  by  him  in  trust  to  convey  the  same  to  such  person 
as  they  might  thereafter  direct,  for  their  support  and  main- 
tenance  in  their  old  age.  July  9,  1889,  Gilbert  executed  the 
trust  by  conveying  the  trust  property  to  his  brother  Edward, 
the  sole  consideration  being  that  the  latter  should  support 
and  maintain  plaintiffs  on  the  farm  and  in  the  house  thereon 
during  the  rest  of  their  lives.  Edward  took  possession  of 
the  property  so  conveyed,  and  carried  out  his  agreement  in 
respect  to  the  maintenance  of  the  old  people,  till  September 
21,  1900.  On  that  day,  pursuant  to  an  agreement  between 
himself,  the  plaintiffs  and  his  brother  George,  and  the  wife 
of  the  latter,  the  defendant  Lorine,  to  the  effect  fhat  George 
should  take  the  property  conveyed  to  Edward  as  aforesaid 
and  assume  all  his  obligations  in  regard  to  the  maintenance 
of  the  plaintiffs,  a  conveyance  was  so  made  to  Gteorge,  taking 
title  not  only  to  all  the  property  conveyed  to  Edward  as  afore- 
said, but  also  to  all  his  additions  made  bv  the  latter  thereto, 
and  the  growing  crops  on  the  farm,  rendering  no  considera- 
tion tlierefor  in  addition  to  assuming  the  obligation  to  main- 
tain the  plaintiffs  as  aforesaid,  except  the  sum  of  $700, 
which  was  raised  by  mortgage  upon  the  property  and  paid  to 
Edward  on  account  of  such  growing  crops  and  additions. 
George  and  his  wife  faithfully  carried  out  their  contract  in 
regard  to  plaintiffs  till  George  died,  in  September,  1901. 
He  left  surviving  him  his  said  wife  and  a  minor  dangliter, 
the  defendant  Laura,     Shortly  after  his  death  his  widow 
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compelled  the  plaintiffs  to  leave  the  old  home,  since  which 
time  she  has  prevented  them  from  returning  thereto  and  has 
wholly  neglected  and  refused  to  carry  out  the  aforesaid  con- 
tract. The  $700  mortgage  against  the  property  is  wholly  un- 
paid. The  prayer  for  relief  is  that  the  amount  necessary  ta 
support  plaintiffs  during  the  remainder  of  their  days  be  as- 
certained and  adjudged  to  be  a  lien  upon  the  land  involved 
prior  to  any  claim  of  the  defendants,  and  that  such  lien  be 
enforced  by  a  sale  of  the  property,  the  proceeds  of  the  sale, 
so  far  as  necessary,  to  discharge  such  lien  and  the  costs  of  the 
litigation,  to  be  devoted  thereto,  and  the  money  belonging  to 
plaintiffs  to  be  paid  to  them  or  devoted  to  their  support  and 
maintenance  under  the  direction  of  the  court.  Defendants 
demurred  to  the  complaint  for  insufficiency.  The  demurrer 
was  overruled  and  defendants  appealed. 

For  the  appellants  there  were  briefs  by  Shaar  &  Bosshard, 
and  oral  argument  by  Otto  Bosshard. 

For  the  respondents  the  cause  was  submitted  on  the  brief 
of  0.  B.  Thomas. 

Marshall,  J.  This  is  not  a  suit  to  enforce  a  parol  trust 
in  lands,  as  appellants'  counsel  seem  to  suppose;  hence  the 
argument  that  the  agreement  under  which  Gilbert  took  title 
to  the  property  in  question,  or  the  agreement  under  which 
George  took  and  held  the  same  at  the  time  of  his  death,  is 
void  imder  sec.  2302,  Stats.  1898,  does  not  need  attention. 
If  either  is  it  an  action  for  a  forfeiture  of  the  title  to  realty 
for  breach  of  condition  subsequent  under  the  rule  which  con- 
trolled in  OlocJce  v.  OtocJce,  113  Wis.  303,  89  K  W.  118, 
wliich  rule  coimsel  on  both  sides  seem  to  think  must  be  con- 
sidered. Therefore  we  need  not  spend  time  discussing  the 
question  of  whether  the  complaint  states  a  cause  of  action 
thereunder.  It  is  an  action  in  equity  to  enforce  the  equitable 
right  to  a  lien  upon  the  land  in  controversy  for  the  unpaid 
purchase  price  thereof.     That  is  plain. 
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The  only  trust,  strictly  speaking,  that  plaintiffs  show  was 
created  or  attempted  to  be  created,  was  involved  in  the  con- 
veyance of  the  property  by  plaintiffs  to  their  son  Gilbert. 
That  was  fully  executed  when  he  conveyed  the  property  to 
his  brother  Edward.  That  took  the  matter  out  of  the  statutes 
of  frauds,  as  they  deal  only  with  executory  contracts.  "When 
the  latter  conveyance  was  made,  and  when  the  conveyance 
was  made  by  Edward  to  his  brother  George,  the  consideration 
agreed  upon  was  no  different  in  legal  effect  than  it  would 
have  been  had  the  agreement  been  to  pay  for  the  land  in 
money  at  some  future  tima  The  only  element  of  trust  in  the 
transaction  was  the  fact  that  plaintiffs  trusted  their  children 
to  pay  for  the  property  according  to  contract, — ^the  element 
of  trust  that  is  involved  in  any  ordinary  transaction  where 
one  sells  property  to  another,  trusting  him,  without  security 
to  pay  therefor  at  a  future  time. 

From  the  preceding  it  will  be  seen  that  we  must  answer 
these  questions :  First,  may  a  person  prove  by  parol  the  con- 
sideration for  a  conveyance  of  realty  and  establish  a  legal 
obligation  to  pay  the  same  ?  Second,  has  a  vendor  of  realty 
an  equitable  right  to  have  the  unpaid  consideration  therefor, 
by  the  action  of  a  court  of  equity,  made  a  lien  thereon,  and 
to  have  the  use  of  its  jurisdiction  to  enforce  the  same  as  jus- 
tice may  require?  Both  of  such  propositions  need  hardly 
more  than  be  stated  as  a  basis  for  the  decision  of  the  ultimate 
question  here  presented.  Both  are  ruled  in  respondents' 
favor  by  numerous  decisions  of  this  court,  and  by  elementary 
principles. 

The  true  consideration  for  a  conveyance  of  land  can  al- 
ways  be  inquired  into  by  parol.  For  examples :  A  deed  abso- 
lute  in  form  may  be  shown  to  have  been  given  in  fact  to  se- 
cure the  payment  of  a  debt  and  to  be  a  mortgage  (McCor- 
micJc  V.  Hemdon,  86  Wis.  449,  ^^  K  W.  1097).  Any  agree- 
ment made  prior  to  or  contemporaneous  with  the  conveyance 
of  land  and  in  respect  thereto,  not  involving  the  ordinary 
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covenants  of  title,  may  be  shown  by  parol  (Hahn  v,  Doolittle, 
18  Wis.  196;  Green  v.  Batson,  71  Wis.  54,  36  N.  W.  849.) 
Wbere  land  is  conveyed,  the  deed  containing  language  to  the 
effect  that  the  property  is  free  and  clear  of  all  incumbrances 
except  a  certain  mortgage  indebtedness,  specifying  the 
amount  thereof,  no  mention  being  made  in  the  instrument 
or  any  other  writing  that  the  vendee  agreed  to  pay  off  such 
indebtedness  as  part  of  the  purchase  price  of  the  property, 
such  an  agreement  may  be  shown  by  parol  and  enforced  by 
the  i)er8on  for  whose  benefit  it  was  made.  Perkins  v,  Mc- 
Auliffe,  105  Wis.  582,  587,  81  N.  W.  645.  In  the  latter 
case  many  adjudications  are  referred  to,  holding  that  the 
consideration  of  a  conveyance  of  land  may  be  established 
by  parol  and  the  rights  of  the  parties  protected  accordingly, 
when  the  verbal  agreement  will  not  be  inconsistent  with  the 
consideration  expressed  in  the  deed,  though  such  expressed 
consideration  and  the  verbal  agreement  may  differ. 

On  the  second  question  this  court  has  spoken  in  the  affirma- 
tive in  many  instances.  Tobey  v.  McAllister,  9  Wis.  463; 
Wickman  v,  Robinson,  14  Wis.  493;  Crowe  v.  Colbeth,  63 
Wis.  643,  24  N.  W.  478 ;  Berger  v.  Berger,  104  Wis.  282, 
80  N.  W.  585.  In  Crowe  v.  Colbeth  both  of  our  propositions 
were  involved.  It  was  held  that  though  a  deed  acknowledge 
full  payment,  it  is  competent  for  the  vendor  to  show  by  parol 
that  payment  was  only  partial,  that  there  was  an  agreement 
to  make  a  further  payment  in  the  future,  and  to  enforce  such 
agreement  by  means  of  equity  jurisdiction  to  acquire  a  lien 
upon  the  property  and  foreclose  the  same. 

The  idea  advanced  by  counsel,  that  the  effect  of  this  suit, 
if  maintainable,  is  to  recognize  the  creation  by  plaintiffs 
and  their  sons  Edward  and  George  of  an  interest  in  land  in 
plaintiffs'  favor,  or  a  reservation  of  such  an  interest,  by  parol, 
was  fully  met  in  Berger  v.  Berger.  The  equitable  right  to  a 
vendor's  lien  is  not  an  interest  in  land  at  alL  It  is  a  right 
merely  to  demand  the  use  of  equity  jurisdiction  to  enable  the 
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vendor  to  acquire  an  interest  There  is  no  interest  in  the 
land  in  such  a  case,  possessed  by  the  vendor,  in  advance  of 
the  judgment  of  the  -court  creating  it.  Thus,  the  court  cre- 
ates the  lien,  so  to  speak,  not  the  parties  to  the  conveyance 
of  the  land.    The  rule  was  thus  stated  in  Berger  v.  Berger: 

"The  conveyance  of  land  by  deed  passes  the  entire  title, 
legal  and  equitable,  to  the  vendee,  subject  to  the  vendor's 
equitable  right  to  resort  to  it  to  collect  unpaid  purchase 
money,  saving,  however,  the  rights  of  innocent  third  persons. 
Except  as  otherwise  provided  by  statute,  and  saving  the 
rights  of  innocent  interveners  for  value,  the  vendor  may  de- 
mand  the  exercise  of  the  power  of  a  court  of  equity  to  lay 
hold  of  the  property  and  subject  it  to  the  payment  of  the 
purchase-money  claim." 

There  is  no  other  question,  suggested  by  counsel  for  either 
party,  that  need  be  mentioned.  The  complaint  states  a  good 
•cause  of  action  in  equity  to  obtain  a  vendor's  lien  upon  the 
land  involved;  hence  the  demurrer  was  properly  overruled. 

By  the  Court. — The  order  is  affirmed. 


Mtbiok,  Appellant,  vs.  E[ahle  and  wife.  Respondents. 

November  19— December  11, 1903. 

Deeds:  Covenants  of  warranty:  After  acquired  title  of  grantor:  Tax 
titles:  Posting  notices  of  tax  sale:  '^Public  places'":  Affidavit 
of  posting:  Insufficiency:  Amendment  of  affidavit:  Evidence, 

1.  R,  the  holder  of  certain  tax  deeds  and  certificates,  conveyed  to 
M.,  the  holder  of  the  original  title,  such  deed  containing  the 
following  grant:  ''To  have  and  to  hold  the  aforesaid  premises 
.  .  .  unto  the  said  M.,  heirs  and  assigns,  and  to  his  and  their 
sole  use  forever  so  that  neither  I,  the  said  B.,  nor  my  heirs  nor 
any  person  or  persons  claiming  by,  through  or  under  us,  or 
them  shall  at  any  time  hereafter  by  any  way  or  means  have, 
claim  or  demand  any  right,  title.  Interest  or  estate  by,  in  or 
to  any  part  or  parcel  thereof,  forever."  B.  afterwards  obtained 
a  tax  deed  under  a  tax  certificate  he  held  at  the  time  of  such 
conveyance.  Held,  that  such  interest  as  B.  acquired  under  such 
tax  deed  inured  to  M.  under  B.'s  deed. 
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2.  M.,  the  holder  of  the  original  title  to  certain  lands,  had  acquired 

the  interest  therein  of  E.,  the  holder  of  certain  tax  titles,  by 
a  conveyance  containing  covenants  of  warranty.  B.  afterwarda 
obtained  other  tax  titles  which  inured  to  the  benefit  of  M.  under 
such  covenants.  Held,  that  such  facts  established  sufficient 
title  in  M.  to  enable  him  to  maintain  an  action  to  set  aside 
tax  deeds  held  by  third  parties. 

3.  Sec.  1130,  Stats.  1898,  requires  that  the  county  treasurer,  before- 

any  tax  sale,  post  up  notices  thereof  In  at  least  four  public 
places  In  his  county,  and  sec.  1132  provides  for  proof  thereof, 
by  affidavit,  to  be  preserved  and  filed  in  the  office  of  the  county 
clerk.  An  affidavit  made  by  such  an  officer  omitted  to  state  in 
what  county  such  posting  was  done,  but  stated  that  notices 
were  posted  "in  a  conspicuous  place"  at  the  comer  at  the  in- 
tersection of  designated  streets  of  a  city,  naming  five  such 
corners.    Held: 

(1)  That  the  affidavit  was  defective  in  omitting  to  state  in 
what  county  such  posting  was  had. 

(2)  That  a  conspicuous  place  at  a  street  corner  is  not  neces- 
sQ.rily  a  public  place  within  the  calls  of  the  statute. 

(3)  That  the  irregularities  and  omissloi^s  in  the  affidavit 
rendered  the  sale  and  tax  deed  issued  thereon  void. 

4.  In  such  case,  after  the  record  had  been  made  up  and  filed,  the^ 

county  treasurer  cannot  amend  the  affidavit  for  the  purpose 
of  showing  compliance  with  the  statute  in  the  posting  of  no- 
tices, and  it  is  error  to  receive  such  amended  affidavit  in  evi- 
dence. 

Appeal  from  a  judgment  of  the  circuit  court  for  La  Crosse 
county:  J.  J.  Fruit,  Circuit  Judge.    Reversed. 

Appellant  was  the  original  patentee  of  a  body  of  land 
which  included  the  lots  in  controversy.  The  patent  was 
issued  November  1,  1849,  and  recorded  May  25,  1859.  From 
the  time  of  the  issuance  of  the  patent,  and  until  1858,  the 
land  was  platted,  the  plat  recorded,  and  there  were  various 
transfers  of  undivided  parts  of  the  land  and  some  transfers 
of  particular  parts.  In  some  of  the  deeds  there  were  reserva- 
tions which  were  not  in  others,  and  some  of  the  descriptions 
of  the  lines  were  faulty  and  indefinite.  This  involved  state 
of  the  title  resulting  from  these  descriptions  was  remedied 
by  the  decree  of  court  in  a  partition  suit  rendered  on  'Novemr 
ber  22,  1858.    The  land  was  then  allotted  among  the  variousp 
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owners,  and  among  the  lots  received  by  appellant  were  the 
lots  in  controversy.  Thereafter  several  tax  certificates  and 
tax  deeds  were  issued  on  these  lots  to  B.  E.  Edwards  before 
1885.  On  August  24,  1885,  Edwards  and  his  wife,  then 
the  holder  of  tax  deeds  to  certain  of  these  lots  and  of  a  tax 
certificate  upon  lots  21  and  22  in  block  4,  deeded  their  in- 
terest to  appellant.  The  following  was  a  provision  of  the 
deed: 

"To  have  and  to  hold  the  aforesaid  premises  with  all  the 
privileges  and  appurtenances  thereunto  belonging  or  in  any 
way  appertaining  unto  the  said  Nathan  Myrick,  heirs  and 
assigns,  and  to  his  and  their  sole  use  forever  so  that  neither 
I  the  said  B.  E.  Edwards  nor  my  heirs  nor  any  person  or 
persons  claiming  by  through  or  under  us  or  them  shall  at 
any  time  hereafter  by  any  way  or  means  have  claim  or  de- 
mand any  right,  title,  interest  or  estate  by  in  or  to  the  afore- 
said premises  or  appurtenances  or  to  any  part  or  parcel  there- 
of, forever." 

In  1891  Edwards  obtained  a  tax  deed  to  lots  21  and  22, 
block  4,  on  the  tax  certificate  issued  in  1885,  which  he  held 
when  he  made  the  deed.  May  28,  1898,  a  tax  deed  was 
issued  to  Charles  E.  Servis  of  all  the  lots  in  dispute.  Servis 
conveyed  to  Charles  Smith,  Jr.,  by  whom  the  lots  were  con- 
veyed to  respondent  John  H,  Kahle,  who,  with  co-respond- 
ents, claims  under  this  tax  deed*  The  affidavit  of  the  city 
treasurer  of  the  posting  of  the  notice  of  sale  upon  which  this 
deed  was  issued  is  dated  April  22,  1895,  and  does  not  state 
that  the  notices  were  posted  in  the  county  and  city  of  La 
Crosse,  and  it  also  fails  to  state  that  the  places  of  posting 
were  "public  places."  ^    The  affidavit  states : 

"Said  notices  were  posted  in  a  conspicuous  place  on  tho 
following  places,  to-wit:  One  in  the  office  of  city  clerk;  one 


1  Under  the  then  charter  of  La  Crosse  (sec.  18,  subch.  VII,  ch.  135, 
Laws  of  1875),  the  proceedings  on  tax  sales  were  conducted  by  the 
city  treasurer,  and  records  preserved  in  the  office  of  the  city  clerk, 
in  the  same  manner  as  prescribed  by  the  general  laws  of  the  state. 
Instead  of  by  the  county  officers. — ^Rep. 
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in  the  office  of  city  treasurer ;  one  on  the  southeast  comer  of 
Fourth  and  Jay  streets ;  one  on  the  southwest  corner  of  Fifth 
and  Market  streets;  one  on  the  southwest  comer  of  West 
avenue  and  Pine  street;  one  on  the  southwest  corner  of 
George  and  Rublee  streets;  one  on  the  southeast  comer  of 
Car  and  Mill  streets." 

The  treasurer,  after  his  term  of  office  had  expired,  made  a 
new  affidavit,  in  which  these  omissions  were  supplied.  This 
affidavit  was  made  on  the  7th  day  of  May,  1901,  and  was 
filed  on  the  day  before  the  trial  of  this  action.  The  judg- 
ment of  the  lower  court  was  in  defendants'  favor,  upholding 
the  validity  of  the  tax  deed.  From  that  judgment  this  appeal 
is  taken. 

For  the  appellant  there  was  a  brief  by  Winter  &  Esch,  and 
oral  argument  by  Prank  Winter. 

For  the  respondents  there  was  a  brief  by  Higbee  &  Bunge, 
and  oral  argument  by  George  Bunge. 

SiEBEOKER,  J.  Respondents  urge  that  appellant  has  failed 
to  show  sufficient  grounds  upon  the  record  to  entitle  him  to 
prosecute  this  action.  It  is  not  suggested  in  what  respect 
appellant's  record  title  to  the  property  in  question  fails,  aside 
from  respondents'  tax  title,  unless  it  be  in  the  description  in 
the  conveyances  offered  in  evidence,  as  being  so  indefinite 
that  it  could  not  be  ascertained  whether  the  lots  to  which  re- 
spondents claim  title  in  this  action  are  included.  The  lots 
described  in  the  complaint  were  set  off  to  appellant  by  judg- 
ment of  court  in  a  partition  suit  between  him  and  the  other 
owners  November  27,  1868.  Whatever  interest  he  lost  there- 
after by  tax  sales  and  other  conveyances  was  reconveyed  to 
him  by  deed  from  Edwards  and  wife  August  24,  1885.  Such 
interest  as  Edwards  may  have  acquired  by  the  tax  deed  of 
1891,  on  the  tax  sale  of  May,  1885,  inured  to  the  benefit  of 
appellant  under  the  covenant  in  the  deed  of  August,  1885. 
This  establishes  sufficient  title  in  appellant  to  maintain  this 
action. 
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The  question,  then,  arises,  is  the  tax  deed  upon  ^Wiich  re- 
spondents rely  for  their  title  valid?  Sec.  1130,  Stats.  1898, 
requires  that  the  county  treasurer  shall  at  least  four  weeks 
previous  to  the  day  of  sale  cause  to  be  posted  up  copies  of  a 
notice  of  sale  and  statement  of  the  lands  upon  which  taxes 
have  been  returned  as  delinquent  and  remaining  unpaid  '^in 
at  least  four  public  places  in  such  county,  one  of  which  shall 
be  posted  up  in  some  conspicuous  place  in  his  office."  Proof 
of  such  posting  is  required  (sec.  1132,  Id.)  to  be  made  by  affi- 
davit, which  affidavit,  together  with  the  affidavit  of  publica- 
tion of  such  notice,  shall  be  preserved  by  him,  and  deposited 
in  the  office  of  the  county  clerk,  who  shall  file  and  preserve 
them  (sec.  1141,  Id.).  The  object  of  these  provisions  is  to 
preserve  the  evidence  of  these  facts  for  the  benefit  and  pro- 
tection of  interested  parties.  The  affidavit  of  posting  notices 
for  the  tax  sales  in  1886  upon  which  respondents'  deed  is 
predicated  does  not  state  that  they  were  posted  in  either  the 
county  or'  city  of  La  Crosse,  and  describes  the  places  where 
such  notices  were  in  fact  posted  as  "in  a  conspicuous  place," 
naming  the  offices  of  the  treasurer  and  clerk  of  the  city,  and 
"one  on  the  front  door  of  St.  Cloud  Engine  House,"  "one  on 
the  southeast  comer  of  Fourth  and  Jav  streets,"  and  five 
others,  one  each  on  the  comer  of  two  streets  designated  by 
name  and  located  as  in  the  last  above  description.  The  pro- 
vision of  the  statute  requiring  an  affidavit  of  the  county 
treasurer  showing  that  such  notices  were  posted  in  at  least 
"four  public  places"  in  the  county  is  not  fulfilled  by  making 
and  filing  an  affidavit  which  omits  to  state  in  what  county 
such  posting  was  had.  This  point  was  determined  in  Ramsay 
V.  Hommel,  68  Wis.  12,  31  N.  W.  271,  wherein  it  was  ruled 
that  such  an  affidavit,  specifying  the  places  as  "four  public 
places  in  the  village  of  Neillsville,"  is  not  a  showing  that  the 
posting  was  in  four  public  places  in  the  county,  under  sec. 
1130,  Stats.  1898.  See,  also.  Morrow  v.  Lander,  77  Wis.  77, 
45  N.  W.  956.    The  affidavit  of  posting  recites  that  the  sev-^ 
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eral  co]lies  of  notices  "were  posted  in  a  conspicuous  place" 
at  the  designated  locations,  but  does  not  describe  them  as 
"public  places."  Are  the  places  described  in  their  nature 
public  places  within  the  meaning  of  the  law  as  defined  in 
Hart  V.  Smith,  44  Wis.  213,  and  subsequent  cases?  What 
is  a  public  place  within  the  meaning  of  the  statute  as  indi- 
cated in  these  decisions,  resolves  itself  into  a  question  partly 
of  law  and  partly  of  fact.  We  must  therefore  look  to  the 
places  designated  and  described  to  answer  it.  The  place  of 
posting  should  be  one  accessible  to  persons  as  a  public,  and 
applied  to  such  uses  and  purposes  where  the  public  resorts, 
and  thereby  make  them  open  to  public  observation.  The  ob- 
vious intention  of  the  statute  being  to  give  publicity  of  the 
time,  place,  and  lands  to  be  sold,  and  thereby  induce  persons 
to  attend  the  sale.  It  seems  clear  that  street  comers  are  not 
necessarily  "public  places"  within  the  requirement  of  the  law. 
It  is  a  matter  of  common  knowledge  that  conspicuous  places 
at  many  street  comers  in  cities  are  comparatively  obscure 
and  secret  places,  and  to  post  a  notice  of  tax  sale  in  a  con- 
spicuous place  at  such  comers  would  most  likely  fail  to  at- 
tract observMion  and  meet  the  public  view.  These  irregulari- 
ties and  omissions  in  the  affidavit  offered  in  evidence  render 
the  sale  and  tax  deed  issued  thereon  ineffectual  and  void. 

An  affidavit  of  the  former  city  treasurer,  made  on  the  day 
before  the  trial  of  this  action,  for  the  purpose  of  complying 
with  the  statute  in  making  proof  of  posting  notices,  was  im- 
properly received  in  evidence.  Such  an  amendment  of  the 
proceedings  after  the  records  are  filed  with  the  city  clerk 
might  affect  substantial  rights  of  both  the  purchaser  and  the 
former  owner,  who  relied  on  it.  The  affidavit  takes  the  place 
of  a  record,  which  any  person  may  exam'^o,  and  therefrom 
ascertain  whether  the  requirements  of  the  statutes  have  been 
complied  with.  To  permit  an  amendment  after  the  record 
IS  made  up  and  filed  would  defeat  the  objects  of  the  statutes. 
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Iverslie  v.  Spatdding,  32  Wis.  394;  Allen  v.  Allen,  114  Wis. 
615,  91  N.  W.  218. 

By  the  Court, — Judgment  reversed,  and  the  cause  re- 
manded for  a  new  triaL 


Davis,  Respondent,  vs.  Deegnb  and  another.  Appellants. 

^  November  19 — Deceml>er  11, 190$. 

Master  and  servant:  Personal  injuries:  Negligence:  Improper  re- 
marks by  court:  Court  and  jury:  Instructions  to  jury:  Appeal 
and  error:  Exceptions:  Material  error, 

1.  In  an  action  for  personal  injuries  against  a  father  and  his  son» 

for  negligence  of  the  son,  alleged  to  be  the  servant  of  the  father, 
the  court  in  denying  a  motion  for  a  non-suit,  and  in  the  pres- 
ence of  the  Jury,  made  remarks  from  which  the  Jury  and  by- 
standers would  naturally  Infer  that,  in  the  opinion  of  the  court, 
the  testimony  of  defendants  was  unworthy  of  credit,  find  that 
no  one  in  the  court  room  would  believe  them.  The  court  at 
the  time,  and  later  in  the  instructions  to  the  jury,  cautioned 
the  Jury  not  to  be  Influenced  by  such  remarks,  as  they  were  in- 
tended merely  for  counsel,  and  not  for  the  Jury.  Held,  that 
while  such  remarks  were  objectionable,  they  would  not  work 
a  reversal  for  want  of  exception  thereto. 

2.  In  such  case,  the  court  in  its  instruction  to  the  Jury  on  the  ques- 

tion as  to  whether  plaintiff  had  used  ordinary  care,  used  lan- 
guage from  which  the  Jury  might  Infer  that,  in  the  opinion  of 
the  court,  the  plaintiff  had  done  everything  that  the  law  re- 
quired him  to  do,  and  that  his  statement  as  to  what  he  did  was 
a  verity  in  the  case,  and  must  be  accepted  as  true  by  the  Jury. 
Held,  when  considered  in  connection  with  the  court's  remarks 
on  the  motion  for  a  nonsuit,  that  the  court  invaded  the  province 
of  the  Jury,  and  thereby  defendants  were  prejudiced. 

Appeal  from  a  judgment  of  the  circuit  court  for  Vernon 
county:  J.  J.  Feuit,  Circuit  Judge.    Reversed. 

This  is  an  action  to  recover  damages  for  personal  injuries 
sustained  by  the  plaintiff  by  reason  of  being  struck  by  a  team 
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belonging  to  the  defendant  John  8.  Dregne,  and  being  driven 
by  his  son,  the  defendant  Sylvester  Dregne,  at  a  street  cross- 
ing in  Viroqna  about  seven  o'clock  on  the  evening  of  Feb- 
ruary 22,  1902.  Issue  being  joined  and  trial  had,  the  jury, 
at  the  close  thereof,  returned  a  special  verdict  to  the  effect 
(1)  that  the  defendant  Sylvester  was  the  servant  of  the  de- 
fendant John  S.  on  February  22,  1902 ;  (2)  that  the  defend- 
ant Sylvester  was  acting  within  the  scope  of  his  employment 
while  engaged  in  driving  the  team  at  the  time  he  collided 
with  the  plaintiff  on  the  crossing  on  the  evening  of  Februarys 
22,  1902;  (3)  that  the  defendant  Sylvester  was  wanting  in 
ordinary  care  in  driving  and  managing  the  team  immediately 
prior  to  and  at  the  time  he  collided  with  the  plaintiff  on  the 
crossing;  (4)  that  such  want  of  ordinary  care  in  driving  and 
managing  the  team  was  the  proximate  cause  of  the  plaint- 
iff's  injury;  (5)  that  the  plaintiff  was  using  ordinary  care 
in  attempting  to  pass  over  the  crossing  at  the  time  of  the  ac- 
cident; (6)  that  they  assessed  the  plaintiff's  damages  at  $900. 
From  the  judgment  entered  thereon  accordingly  for  the 
amount  stated,  the  defendants  bring  this  appeal. 

For  the  appellants  there  was  a  brief  by  (7.  W,  Graves  and 
C.  M,  Butt,  Jr.,  and  oral  argument  by  Mr.  Graves. 

Silhaugh  &  Bennett,  tor  the  respondent. 

Cassodat,  C.  J.  1.  It  is  claimed  that  the  evidence  is  insuffi- 
cient to  support  the  findings  of  the  jury  to  the  effect  that  the 
defendant  Sylvester  was  the  servant  of  his  father  at  the  time 
of  the  injury,  and  that  he  was  acting  at  the  time  within  the 
scope  of  his  employment,  and  hence  that  a  nonsuit  should 
have  been  granted  in  favor  of  the  defendant  John  S.  Dregne. 
The  evidence  in  support  of  such  findings  is  mostly  circum- 
stantial. Sylvester  was  twenty-two  years  of  age  at  the  time, 
unmarried,  and  lived  at  his  father's  house,  and  voluntarily 
did  some  work  about  the  farm,  but  received  no  wages,  and 
was  engaged  in  raising  tobacco  on  shares  on  his  father's  farm. 
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We  cannot  say  that  such  findings  of  the  jury  are  unsupported 
by  the  evidence,  when  considered  in  the  most  favorable  light 
it  will  legitimately  bear  in  favor  of  the  plaintiff.  Benne  v. 
U.  S.  Leather  Co,  107  Wis.  320,  83  IsT.  W.  473.  As  there 
must  be  a  new  trial,  we  refrain  from  discussing  the  evidence 
bearing  upon  the  questions  suggested,  or  the  inferences  to 
be  drawn  from  such  evidence. 

2.  It  is  claimed  that,  in  denying  the  motion  for  a  non- 
suit, the  trial  judge  made  remarks  in  the  presence  of  tho 
jury  which  were  prejudicial  to  the  defendants.  Such  re- 
marks cover  nearly  two  pages  of  the  printed  case.  We  quote 
some  of  them : 

"It  is  true,  the  boy  says  he  drove  the  team;  but  the  pre- 
sumption would  be,  in  the  absence  of  any  evidence  to  the  con- 
trary, that  he  was  acting  there  for  his  father.  So  the  court 
will  let  the  jury  say,  under  all  this  evidence,  whether  they 
would  believe  the  boy's  statement  and  his  father's — taking 
their  manner  on  the  stand — and  let  them  pass  upon  it.  .  .  . 
Every  one  would  naturally  look  at  it  in  a  common  sense 
view — that  the  boy  came  along  with  his  father,  driving  tho 
team;  that  he  acted  as  the  servant  and  agent  of  his  father. 
There  is  not  a  man  in  the  courtroom  who  has  heard  the  boy's 
testimony  but  would  think  for  a  moment  that  the  boy  brought 
the  father  to  town.  They  would  say  that  the  boy  came  along 
with  his  father.  .  .  .  Take  the  boy's  statement.  He  says  he 
borrowed  the  team  on  this  occasion.  The  father  and  son  came 
here  together;  and,  as  I  say,  take  these  facts  altogether — 
the  fact  that  he  lived  there  at  home,  and  had  driven  out  be- 
fore with  his  father  and  other  members  of  the  family — the 
presumption  would  be,  from  these  statements,  that  he  acted 
for  his  father.  .  .  .  So,  taking  this  transaction  and  these 
statements  of  their  coming  here,  the  court  is  going  to  let  the 
jury  say,  under  all  this  evidence,  whether  they  would  be- 
lieve this  boy's  statement,  and  his  father's,  taking  their  man- 
ner of  testifying  on  the  stand.  Defendants'  Counsel :  Doesn't 
the  court  believe  there  was  a  bailment  of  this  team  ?  Court  r 
You  have  asked  me  the  question,  and  I  will  say  that,  from 
the  manner  of  these  parties  on  the  stand,  the  court  does  not 
believe  it.    It  mav  be  so." 

Vou  120  —  6 
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The  only  portion  of  such  remarks  excepted  to  is  the  an- 
swer to  the  direct  question  put  to  the  court  by  counsel  for  the 
defendants.  As  soon  as  such  exception  was  taken,  the  court 
cautioned  the  jury  not  to  be  influenced  by  such  remarks,  as 
they  were  intended  merely  for  counsel,  and  not  for  the  jury. 
Such  caution  was  reiterated  in  the  general  charge.  Such  re- 
marks of  the  court  were  undoubtedly  made  without  consider- 
ing the  effect  they  would  naturally  have  upon  the  jury.  And 
yet  it  is  very  obvious  that  such  remarks  must  have  deeply  im- 
pressed the  jury.  They  were  told,  in  effect,  that  everybody 
would  naturally  believe  from  the  testimony  of  the  defend- 
ants "that  the  boy  came  along  with  his  father,  driving  the 
team ;  that  he  acted  as  the  servant  and  agent  of  his  father;" 
that  there  was  "not  a  man  in  the  courtroom,"  who  had  heard 
the  boy's  testimony,  that  "would  think  for  a  moment  that  the 
boy  brought  the  father  to  town,"  but  they  "would  say  that 
the  boy  came  along  with  his  father ;"  and  it  was  repeatedly 
said  that,  from  the  boy's  testimony,  it  would  be  presumed 
that  the  boy  "acted  for  his  father"  in  driving  the  team.  From 
such  remarks  the  jury  and  the  bystanders  would  naturally 
infer  that,  in  the  opinion  of  the  court,  the  testimony  of  the 
defendants  was  unworthy  of  credit,  and  that  no  one  in-the 
courtroom  would  believe  them.  And  so  when  the  direct  ques- 
tion was  put  to  the  court,  it  was  frankly  stated  "that,  from 
the  manner  of"  the  defendants  upon  the  stand,  the  court  did 
not  believe  them.  This  court  has  repeatedly  applied  liberal 
rules  to  the  remarks  of  trial  judges  in  the  presence  of  the 
jury.  Gilchrist  v.  Brande,  58  Wis.  184,  192-195,  15  N.  W. 
817 ;  Stiles  v.  Neillsville  M.  Co.  87  Wis.  271,  58  N.  W.  411 ; 
Baker  v.  State,  88  Wis.  156,  59  N.  W.  570;  Owen  v.  Long, 
07  Wis.  83,  72  N.  W.  364.  While  we  would  be  unwilling  to . 
reverse  the  judgment  merely  because  the  court,  in  answer  to 
a  direct  question  put  by  counsel  for  the  defendants,  expressed 
Jill  opinion  that  their  testimony  was  unworthy  of  credit,  yet 
it  is  obvious  that  it  must  have  made  a  deep  impression  upon 
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the  jury,  especially  in  connection  with  the  remarks  of  the 
<»oiirt  which  preceded.  Such  remarks  had  a  direct  bearing 
upon  the  vital  controversy  in  the  case.  Notwithstanding  the 
fact  that  such  remarks  were  very  objectionable,  yet  they  do 
not  constitute  reversible  error,  for  want  of  exception.  Lowe  v. 
State,  118  Wis.  641,  96  N.  W.  417-421,  and  cases  there  cited. 
3.  Exception  is  taken  to  a  portion  of  the  charge  to  the  jury 
on  the  question  whether  the  plaintiff  was  using  ordinary  care 
in  attempting  to  pass  over  the  crossing  at  the  time  of  tlie  acci- 
dent, as  follows : 

"You  have  heard  the  old  gentleman's  testimony,  both  on 
his  direct  and  cross  examination,  as  to  what  he  did.  He  tells 
you  that  when  he  got  near  Court  street  corner,  at  Fortney's 
Hotel,  that  he  stopped  a  moment ;  that  he  looked  and  listened, 
and  that  he  did  not  see  any  team  in  sight;  ^d  that  he  pro- 
ceeded on  an  average  gait,  such  as  he  was  in  the  habit  of 
using,  to  cross  this  street  at  the  proper  crossing  at  the  time. 
•  .  .  What  wovld  you  have  had  him  do,  any  more  than  he 
did  dor 

This  left  the  jury  to  infer  that,  in  the  opinion  of  the  court, 
the  plaintiff  had  done  everything  that  the  law  required  him 
to  do,  and  that  his  statement  as  to  what  he  did  was  a  verity 
in  the  case,  and  must  be  accepted  as  true  by  the  jury.  This, 
we  think,  was  invading  the  province  of  the  jury,  especially 
when  considered  in  connection  with  the  remarks  of  the  court 
on  the  motion  for  a  nonsuit,  to  which  attention  has  alreadv 
been  called.  Taken  together,  the  jury  would  naturally  infer 
that  the  court  was  of  the  opinion  that  the  plaintiff  was  worthy 
of  credit,  and  that  his  testimony  would  be  accepted  as  true, 
but  that  the  testimony  of  the  defendants  was  unworthy  of 
credit,  and  contrary  to  the  presumptions  arising  from  their 
o^vn  testimony.  The  defendants  were  entitled  to  a  fair  trial 
by  an  unprejudiced  jury.  We  do  not  think  they  have  had 
such  a  triaL 

By  the  Coturt. — The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  is  remanded  for  a  new  trial. 
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SwESTNES,  Respondent,  vs.  Sprain  and  others,  Appellants. 

Novemher  19 — Deceml)er  11,  1903. 

Pleading:  Equity:  Injunctioha:  Highways:  Encroachments:  Res  ad- 
Judlcata:  Same  cause  of  action:  Estoppel:  Justices*  courts: 
Practice. 

1.  The  allegations  of  a  complaint  for  an  injunction  to  restrain  town 

officers  from  removing  a  fence  which  was  claimed  to  be  an  en- 
croachment on  the  public  highway,  and  containing  allegations 
of  a  previous  action  in  the  name  of  the  state  against  the  pres- 
ent plaintift  for  the  purpose  of  collecting  a  forfeiture  for  the 
maintenance  of  an  encroachment  upon  a  highway  at  the  locus 
in  quo,  and  Judgment  therein  in  favor  of  the  state,  examined 
and  held  to  state  a  good  cause  of  action  in  equity. 

2.  In  order  that  the  judgment  in  an  action  may  be  res  ad  judicata 

upon  all  questions  which  might  have  been  litigated,  the  second 
litigation  must  be  between  the  same  parties  or  their  privies,, 
and  upon  the  same  cause  of  action. 

3.  An  action  under  sec.  1331,  Stats.  1898,  to  recover  a  penalty  for 

the  maintenance  of  an  existing  fence  which  encroached  on  the 
highway,  where  only  the  question  of  encroachment  was  pleaded 
and  litigated,  and  an  action  in  equity  to  enjoin  the  removal 
of  a  contemplated  fence  upon  substantially  the  same  line, 
while  the  same  legal  principles  might  be  decisive  in  both  cases, 
are  not  both  founded  on  the  same  cause  of  action. 

4.  Where,  In  the  trial  of  an  action  by  the  state  to  recover  a  penalty 

for  maintaining  an  encroachment  on  a  public  highway,  the  only 
question  litigated  was  whether  the  fence  constituted  an  en- 
croachment, no  question  as  to  the  title  to  the  land  on  which 
the  fence  stood,  or  the  legality  of  the  highway,  being  raised, 
litigated  or  decided,  the  judgment  in  that  action  is  not  res  ad- 
judicata  in  a  subsequent  action  raising  the  question  of  title. 

5.  In  an  action  in  equity  to  restrain  the  removal  of  a  fence  claimed 

to  be  an  encroachment,  plaintiff  alleged  title  to  the  locu^  in 
quo,  and  set  up  a  former  action  in  the  name  of  the  state, 
brought  in  justice's  court,  to  recover  a  penalty  for  maintaining 
an  encroachment;  that  therein  the  title  to  the  locus  in  quo 
was  not  raised,  litigated  or  decided,  and  that  judgment  was 
entered  therein  in  favor  of  the  state.  Held,  that  the  defense 
of  title  was  entirely  available  to  plaintiff  in  the  action  in  jus- 
tice's court  by  plea  and  certification  to  the  circuit  court,  in 
which  plaintiff  had  not  been  prevented  by  fraud,  accident  or 
mistake,  and  hence  failure  to  plead  title  in  that  action  pre- 
vented a  court  of  equity  from  affording  him  affirmative  relief 
on  that  ground. 
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Appeai.  from  an  order  of  the  circuit  court  for  La  Crosse 
county:  J.  J.  Fruit,  Circuit  Judge.    Reversed, 

This  is  an  action  in  equity  brought  to  enjoin  the  super- 
visors and  highway  officers  of  the  town  of  Barre,  La  Crosse 
county,  from  removing  a  fence  which  they  claimed  to  be  an 
encroachment  upon  the  common  highway.  The  complaint, 
.  after  stating  the  official  character  of  the  defendants,  alleges, 
in  substance,  that  the  plaintiff  owns  and  occupies  a  certain 
described  forty-acre  tract  of  land  in  the  town  of  Barre ;  that 
in  December,  1901,  the  defendant  supervisors  caused  an  ac- 
tion to  be  commenced  in  a  justice  court  in  the  name  of  the 
state  against  the  plaintiff  for  the  purpose  of  collecting  a  for- 
feiture for  the  maintenance  of  an  encroachment  upon  a  high- 
way of  said  tO"vvn,  claiming  that  the  plaintiff's  fence  on  the 
west  side  of  said  forty  acres  constituted  said  encroachment ; 
that  issue  was  joined  in  said  action  solely  on  the  question 
whether  said  fence  constituted  an  encroachment,  and  the 
question  of  the  plaintiff's  title  to  the  strip  of  land  on  which 
the  fence  stood,  or  as  to  whether  the  legal  highway  in  fact 
existed,  was  not  raised,  litigated,  or  decided  in  said  action; 
that  the  said  action  was  tried,  and  judgment  rendered  there- 
in that  said  fence  encroached  on  the  highway  twenty  links  at 
the  north  end,  and  thirty-three  links  at  a  point  fifteen  chains 
-south  of  the  north  line,  and  adjudged  that  plaintiff  pay  a  pen- 
alty of  $5  and  costs  of  suit,  and  remove  such  encroachment 
within  twenty  days;  that  the  plaintiff  appealed  from  such 
judgment  to  the  circuit  court,  which  court  decided  that  sucli 
appeal  could  be  heard  only  on  the  original  papers  and  re- 
turn of  the  justice,  and  rendered  judgment  affirming  the 
judgment  of  the  justice,  except  as  to  a  trivial  change  in  the 
amount  of  encroachment,  and  adjudged  that  the  fence  be  re- 
moved within  twenty  days  from  February  21,  1902;  that 
the  plaintiff  now  owns,  and  for  many  years  has  owned  and 
occupied  adversely,  said  strip  of  land,  and  that  the  same  con- 
stituted no  part  of  any  highway,  and  that  the  fence  has  been 
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maintained  for  more  than  thirty  years  last  past,  but  that  the 
defendants,  April  27,  1902,  forcibly  entered  and  removed 
said  fence,  and  that  plaintiff  thereafter  rebuilt  the  same,  but 
the  defendants  removed  the  same  again,  and  threatened  to 
continue  to  remove  said  fence  whenever  it  should  be  rebuilt,, 
and  to  permanently  use  and  occupy  said  strip  of  land  as  part 
of  the  highway ;  that  the  said  forty-acre  tract  is  a  part  of  the 
plaintiff's  farm,  on  which  the  plaintiff  raises  large  crops  and 
pastures  large  numbers  of  cattle,  and  that  it  is  necessary  that 
said  farm  be  kept  fenced,  in  order  to  protect  the  said  crops, 
and  to  keep  said  cattle  from  straying  away;  and  that  the 
plaintiff  has  no  adequate  remedy  at  law.  To  this  complaint 
the  defendants  demurred  generally,  which  demurrer  wa& 
overruled,  and  the.  defendants  appeal. 

The  cause  was  submitted  for  the  appellants  on  the  brief  of 
Iligbee  &  Bmige. 

A.  E.  Bleekmarij  for  the  respondent. 

WiNSLOW,  J.  The  complaint  doubtless  states  a  good  cause 
of  action  in  equity,  unless  the  allegations  concerning  the  pre- 
vious encroachment  action  and  the  judgment  rendered  there- 
in make  it  demurrable.  Vren  v.  Walsh,  57  Wis.  98, 14  N.  W. 
002.  The  appellants  claim  that  the  judgment  in  the  encroach- 
ment action  is  res  ad  judicata  upon  all  questions  which  might 
have  been  litigated  in  that  case.  This  claim  cannot  be  sus- 
tained. In  order  to  have  such  an  effect,  the  second  litiga- 
tion must  be  between  the  same  parties  or  their  privies,  and 
upon  the  same  cauSe  of  action.  Grunert  v.  Spalding,  104 
Wis.  193,  80  K  W.  689.  If  it  be  conceded  that  the  present 
action  is  substantially  between  the  same  parties  as  the  en- 
croachment action,  it  manifestly  is  not  upon  the  same  cause 
of  action.  The  encroachment  action  was  an  action  under  sec. 
1331,  Stats.  1898,  to  recover  a  penalty  for  the  maintenance 
of  an  existing  fence  which  encroached  upon  the  highway. 
The  present  action  is  an  action  in  equity  to  enjoin  the  super- 
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visors  from  removing  a  contemplated  fence  upon  substantially 
the  same  line.  While,  under  proper  pleadings,  the  same 
legal  principle  might  doubtless  be  decisive  in  both  cases,  it 
would  be  a  misnomer  to  say  that  they  are  both  founded  upon 
the  same  cause  of  action.  So  the  judgm^t  in  the  encroach- 
ment action  is  only  res  adjudicata  in  this  action  upon  ques- 
tions which  were  actually  litigated  and  decided  in  the  former 
action. 

Undoubtedly  the  defense  of  no  highway,  or,  in  other 
words,  of  title  to  the  strip,  might  have  been  pleaded  in  that 
action ;  but  the  complaint  alleges  that  only  the  question  of  en- 
croachment was  there  pleaded  and  litigated,  and  this  allega- 
tion is,  of  course,  conclusive  on  demurrer.  The  two  ques- 
tions are  separate  and  distinguishable.  Soule  v.  State,  19 
Wis.  593.  Thus  it  clearly  appears  that  the  judgment  in  the 
encroachment  action  is  not  res  adjvdicata  in  this  action  upon 
the  question  of  title,  because  that  question  was  not  litigated, 
and  the  present  action  is  not  upon  the  same  cause  of  action. 

Appellants,  however,  invoke  another  legal  principle  which 
is  fatal  to  the  complaint  The  defense  of  title  was  entirely 
available  to  the  plaintiff  in  the  encroachment  action.  He 
should  have  pleaded  it  in  justice's  court,  and  the  case  would 
have  been  certified  to  the  circuit  court  on  the  plea  of  title. 
He  was  not  prevented  from  doing  so  by  fraud,  accident,  or 
mistake.  In  this  situation,  equity  will  not  afford  him  relief. 
He  should  have  made  his  defense  when  he  had  a  clear  oppor- 
tunity at  law  in  an  action  where  a  jury  could  have  been  had. 
Having  failed  to  do  so,  it  has  become  what  is  called  a  "pre- 
termitted defense,"  to  which  equity  will  not  listen  as  a 
ground  for  affirmative  relief.  Stem  v.  Benedict,  83  Wis.  603, 
53  N.  W.  891. 

By  the  Court. — Order  reversed  and  action  remanded,  with 
directions  to  sustain  the  demurrer,  and  for  further  proceed- 
ings according  to  law. 


iZ 
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Franzixi,  Rospoiident,  vs.  Layland  and  others^  Api)ellants. 

November  20 — December  11,  1903. 

State  boundaries:  Mississippi  river:  "Main  channel**:  Acts  of  Con- 
gress: Construction:  Bayous:  Acquiescence  of  sovereignties  as 
evidence:  Private  parties:  Riparian  rights:  Navigable  waters: 
Title  to  unsurveyed  islands:  Presumptions:  Mistake  in  public 
land  surveys. 

1.  The  boundary  line  between  this  state  and  the  state  of  Minnesota, 

where  the  Mississippi  river  divides  them,  is  the  center  line  of 
the  main  channel  of  said  river. 

2.  The  main  channel  of  the  Mississippi  river  means  the  principal 

navigable  and  navigated  channel,  the  one  customarily  followed 
in  steamboat  navigation. 

3.  Such  boundary  line  may  be  very  near  the  Wisconsin  shore  at 

some  points,  and  very  near  the  Minnesota  shore  at  others,  ac- 
cording to  the  location  of  the  main  navigable  and  navigated 
channel.  It  is  a  changing  line,  subject  to  property  rights,  as 
the  pathway  of  navigation  changes,  according  to  the  design  of 
locating  it  at  the  center  of  the  main  channel  that  being  to  pre- 
^rve  for  all  time,  within  the  boundaries  of  this  state,  one  half 
of  the  navigable  pathway  of  the  river  wherever  located. 

4.  The  term  "Mississippi  river"  used  in  the  enabling  act  (ch.  89, 

p.  56,  9  U.  S.  Stats,  at  Large),  descriptive  of  the  boundary  be- 
tween this  state  and  the  state  of  Minnesota,  applies  to  the 
broad  expanse  of  water  flowing  In  a  generally  southerly  direc- 
tion, known  at  the  date  of  such  act  as  such  river,  not  any 
bayou  upon  either  side  thereof. 

5.  No  such  bayou,  though  navigable  when  the  state  was  admitted 

into  the  Union  and  then  furnished  and  now  furnishes  the  most 
feasible  navigable  channel  for  boats  between  the  entry  thereto 
and  outlet  thereof,  can  properly  be  referred  to  as  the  Missis- 
sippi river,  the  main  channel  of  which  is  traversed  by  the 
boundary  line  between  the  states. 

6.  Long  acquiescence  by  sovereignties  in  a  given  situation  as  re- 

gards the  boundary  line  between  them,  Is  very  strong  evidence 
of  the  right  of  the  matter,  is  conclusive  between  private  par- 
tics,  and  may  be  of  such  length  of  duration  as  to  be  likewise 
conclusive  between  sovereignties. 

7.  A  riparian  proprietor  upon  a  navigable  stream  in  this  state  has 

absolute  title  to  the  land  to  the  line  of  ordinary  high  water 
mark  by  virtue  of  the  chain  of  title  reaching  back  to  the  sov- 
ereign proprietor;  but,  as  incident  thereto,  subject  to  what  is 
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said  in  the  next  paragraph,  he  owns  to  the  center  of  the 
stream  by  the  grace  of  the  state,  subservient,  however,  to  public 
rights,  substantially  the  same  as  those  incident  to  navigable 
waters  at  the  common  law;  and  the  size  of  the  river  does  not 
in  any  event  affect  this  rule. 

8.  Where  a  river  separates  this  state  and  another,  the  title,  by  grace 

of  the  former,  to  land  owned  by  a  riparian  proprietor  upon  its 
side  of  the  stream,  goes  to  its  boundary  line,  regardless  of 
whether  that  is  nearer  to  or  further  from  the  shore  than  the 
filum  agtUE  of  the  stream. 

9.  Unsurveyed  islands  in  navigable  rivers  in  this  state  are  pre- 

sumed to  be  appurtenant  to  the  surveyed  land  near  by,  within 
the  limits  of  which  they  fall  as  regards  riparian  rights,  and, 
nothing  appearing  to  the  contrary,  such  an  unsurveyed  island 
is  presumed  to  pass  with  a  conveyance  of  the  surveyed  land  to 
which  it  is  so  appurtenant. 
10.  In  case  of  a  mistake  in  making  the  public  land  surveys,  by 
omitting  to  survey  any  island  in  a  river,  such  mistake  can  be 
taken  advantage  of  only  by  the  government,  by  proper  ijro-- 
ceedings  to  be  relieved  therefrom  upon  the  same  ground  that 
any  other  proprietor  might  be  relieved  under  the  same  cir- 
cumstances.    Until  it  acts  in  the  matter  the  island  will  be 
deemed  to  be  governed  by  the  rule  above  stated. 
[Syllabus  by  Maksiiaix,  J.] 

Appeal  from  a  judgment  of  the  circuit  court  for  Vernon 
<?ounty:  J.  J.  Fruit,  Circuit  Judge.    Affirmed, 

Action  for  damages  to  real  estate  caused  by  cutting  and 
removing  therefrom  small  timber.  It  was  commenced  in  jus- 
tice court,  and  on  a  plea  that  the  title  to  real  estate  would 
come  in  question  was  duly  removed  to  the  circuit  court. 
Plaintiffs  title  to  the  land  involved  was  put  in  issue,  and 
was  the  only  matter  of  consequence  controverted  upon  the 
trial.  The  evidence  in  respect  thereto  was  to  the  following 
effect: 

The  land  consists  of  an  island  in  the  Mississippi  river  not 
included  in  the  public  land  surveys  of  the  United  States.  Tlio 
area  thereof,  excluding  a  bay  that  indents  it  from  the  south- 
east, is  about  forty  acres.  It  is  within  what  would  be,  if  they 
were  run  out,  the  boundary  lines  of  section  20,  town  18, 
x^ange  7  west.     Such  lines  on  the  east,  west  and  south,  and 
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part  on  the  north,  were  never  run,  because  the  territory  was 
covered  by  water  and  included  within  the  banks  of  the  Mis- 
sissippi river.  The  only  land  in  section  20,  of  sufficient  im- 
portance to  be  taken  note  of  by  the  public  surveyor  and  re- 
ported to  the  United  States  Land  Office,  as  he  viewed  the 
matter,  is  in  the  northeast  part  thereof,  being  the  southerly 
part  of  an  island  and  containing  fifty-one  acres  and  a  frac- 
tion. It  was  designated  and  is  known  as  "Lot  1"  in  said  sec- 
tion 20.  The  survey  was  made  in  the  latter  part  of  1846  and 
reported  to  the  United  States  Land  Office  in  the  early  part 
of  1847.  The  report  thereof,  and  the  official  plat  of  the 
land  according  thereto,  are  to  the  effect  that  the  territory  west 
of  lot  1  and  east  of  the  Minnesota  shore  was  in  1846  covered 
by  the  water  of  the  Mississippi  river  proper.  The  land  in 
question,  called  "Island  No.  4,"  lies  west  of  lot  1  and  is 
separated  therefrom  by  shallow  water,  the  distance  between 
the  two  bodies  of  land  boing,  on  the  average,  about  100  feet. 
Such  territory  is  called  "Sand  Slough."  In  a  low  stage  of 
water  it  is  entirely  closed  at  the  northerly  end  by  a  sandbar. 
Tn  an  ordinary  stage  of  water  it  is  not  navigable  except  by 
small  boats.  It  is  not  a  steamboat  channel.  While  the  public 
surveyor  did  not  mention  island  No.  4,  the  evidence  is>  unmis- 
takable tliat  it,  in  part  at  least,  existed  at  the  date  of  his  sur- 
vey. As  early  as  1877  large  trees  were  standing  on  the  west- 
erly side  thereof,  and  also  stumps  of  trees  fourteen  inches 
in  diameter.  In  1846  and  long  prior  thereto,  about  six  miles 
above  the  land  in  question,  a  part  of  the  water  of  the  Mis- 
sissippi river  flowed  from  the  main  body  thereof  in  a  narrow 
but  navigable  channel,  customarily  used  by  steamboats,  to 
the  east  of  the  main  river,  the  greatest  distance  at  any  point 
oast  being  about  two  miles,  and  connecting  with  the  main 
river  at  the  southerly  point  of  lot  1  aforesaid.  This  channel 
was  known  at  the  time  Ihe  public  survey  was  made  as  "Coon 
Slough."  It  was,  on  the  average,  not  more  than  one  fifth  of 
the  width  of  what  was  reco^ized  as  the  Mississippi  river. 
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The  river,  so  called  and  platted,  was  navigable,  but  Coon 
Slough  formed  a  cut-off,  and,  as  before  indicated,  was  cus- 
tomarily used  by  steamboats.  Such  was  substantially  the 
condition  of  things  when  the  state  of  Wisconsin  was  admitted 
into  the  Union.  All  the  territory  between  Coon  Slough  and 
the  main  river — ^the  area  thereof  being  equal  to  many  sec- 
tions of  land — ^was  then  considered  as  east  of  the  Mississippi 
river  and  included  within  the  new  state  of  Wisconsin.  Sev- 
eral years  ago,  near  the  head  of  Coon  Slough,  the  general 
government  built  a  dam  in  the  main  river  so  as  to  turn  more 
water  into  Coon  Slough.  That  has  considerably  changed  the 
relative  amount  of  water  flowing  in  the  two  channels.  How- 
ever, Coon  Slough  at  the  northerly  line  of  lot  1  aforesaid, 
remains  very  narrow  as  compared  with  the  distance  from  tlio 
westerly  side  of  the  land  in  dispute  to  the  ^Minnesota  shore. 
Such  distance  is  about  900  feet.  It  still  has  the  appearand* 
of  being  the  main  Mississippi  river.  Lot  1  aforesaid,  being 
low  land  and  subject  to  overflow,  was,  in  1850,  held  by  proper 
authority  to  be  swamp  land  and  to  belong  to  the  state  of  Wis- 
consin as  land  within  its  territory  under  the  swamp  land  act. 
It  was  certified  accordingly.  March  27,  1895,  it  was  con- 
veyed by  the  state  of  Wisconsin  to  the  respondent  in  this  ac- 
tion. No  claim  was  ever  made  to  the  land  in  controversv, 
either  by  the  general  government  or  by  the  state  of  Wiscon- 
sin, independently  of  lot  1.  Soon  after  respondent  received 
his  patent  he  took  possession  of  Island  No.  4  as  included 
therein,  and  was  in  the  actual  possession  thereof  when  the 
acts  complained  of  occurred.  Ever  since  Wisconsin  was  ad- 
mitted into  the  Union  the  territory  between  Coon  Slough 
and  the  Mississippi  river,  so  called,  has  been  considered  by 
all  public  authoritij5S  as  within  the  state  of  Wisconsin.  It 
has  exercised  governmental  control  over  the  same  for  the 
purpose  of  taxation  and  all  other  purposes ;  the  west  channel 
of  the  river  being  recognized  by  the  state  of  Minnesota  as  the* 
lx)undarv  water  between  the  two  states. 
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Upon  such  evidence,  and  undisputed  evidence  in  respect 
to  defendant's  having  cut  small  timber  from  Island  Xo.  4 
and  the  measure  of  respondent's  damages  in  case  he  was  en- 
titled to  recover,  the  court  directed  a  verdict  in  his  favor. 
Judgment  was  rendered  accordingly,  exceptions  being  saved 
to  rulings  of  the  court  sufficient  to  preserve  for  review  the 
questions  discussed  in  the  opinion. 

Silhaugh  &  Bennett,  for  the  appellants. 

C.  Tr.  Graves  and  Hay  B.  Graves,  for  the  respondent. 

^Marshall,  J.  Counsel  for  a[)ix'llant  argue  that  at  least 
it  is  a  jury  question,  en  the  evidence,  as  to  whether  Coon 
Slough  is  not  the  boundary  water  between  the  states  of  Wis- 
consin and  Minnesota,  which,  if  solved  in  appellants'  favor, 
would  leave  the  entire  territory  west  of  the  slough  within  the 
latter  state.  In  support  of  that  it  is  urged  that  the  center  of 
the  navigable  channel  of  the  river  is  the  true  boundary  line ; 
and  that  the  evidence  is  to  the  eifect  that  Coon  Slough  was, 
when  Wisconsin  was  admitted  into  the  Union,  and  ever  since 
has  been,  customarily  used  as  the  steamboat  channel.  The 
evidence  as  a  whole  leaves  little  doubt,  if  any,  that  the  west 
channel  of  the  river — the  part  known  as  the  Mississippi  river 
in  1840  and  as  far  back  as  we  have  any  history  of  the  mat- 
tor,  and  ever  since  that  date — is  what  the  law-making  power 
had  in  mind  when  the  act  of  Congress  was  passed  enabling 
Wisconsin  to  be  admitted  into  the  Union,  and  fixing  the  west- 
erly boundary  thereof  at  the  center  line  of  the  channel  of  the 
ilississippi  river.  The  language  of  the  enabling  act  (ch.  89, 
p.  56,  9  U.  S.  Stats,  at  Large)  clearly  indicates  that  it  was 
framed  with  reference  to  rivers  as  they  were  then  understood 
to  exist  and  were  shown  upon  maps  of  recognized  accuracy. 
It  is  hardly  worthy  of  serious  thought  that  a  narrow,  though 
navigable,  bayou  upon  either  side  of  the  river  at  any  point 
could  have  been  supposed  would  ever  be  taken  as  the  Mis- 
sissippi river  mentioned  in  the  act.     There  arc  many  such 
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bayous  along  the  Mississippi  river  upon  both  sides  thereof, 
some  of  them  being  many  miles  in  length  and  with  nuich  ter- 
ritory between  them  and  the  main  river,  but  we  venture  to 
say  that  none  of  them  were  ever  considered  as  forming 
boundary  water  between  states  under  any  enabling  act  ad- 
mitting such  states  into  the  Union  and  fixing  the  boundary 
between  the  same  at  the  center  of  the  main  channel  of  the 
river.  If  that  were  not  sufficient  on  this  branch  of  the  case, 
the  imdisputed  evidence  that  for  over  fifty  years,  for  all  gov- 
ernmental and  other  purposes,  the  territory  between  Coon 
Slough  and  the  Mississippi  river  proper  has  been  considered 
by  this  state,  the  general  government,  and  the  state  of  ilin- 
nesota  as  well,  as  east  of  the  boundary  line  between  the  two 
states,  would  be  conclusive  evidence,  at  least  in  a  suit  between 
private  parties,  of  its  proper  location.  Acquiescence  for  a 
long  period  of  time  is  evidentiary  of  the  right  involved  be- 
tween sovereignties  as  well  as  between  individuals.  In  In- 
diana i\  Kentuchj,  136  U.  S.  479,  510,  10  Sup.  Ct.  1051, 
1054,  involving  a  dispute  as  to  the  bonndary  line  between 
those  states,  as  regards  a  situation  very  similar  to  the  one  be- 
fore us — the  point  of  dissimilarity  being  one  which  renders 
the  rule  announced  peculiarly  applicable  here,  in. that,  while 
no  dispute  has  ever  arisen  between  this  state  and  Minnesota 
as  to  whether  the  territory  in  question  is  within  the  dominion 
of  Wisconsin,  a  dispute  there  existed  as  to  the  boundary,, 
though  it  was  inconsistent  with  acquiescence  that  had  con- 
tinued for  a  long  term  of  years — the  federal  court  said : 

^*The  long  acquiescence  in  the  exercise  by  Kentucky  of 
dominion  and  jurisdiction  over  the  island  is  more  potential 
than  the  recollections  of  all  the  witnesses  produced  on  either 
side.  Such  acquiescence  in  the  assertion  of  authority  by  the 
state  of  Kentucky,  such  omission  to  take  any  steps  to  assert 
her  present  claim  by  the  state  of  Indiana,  can  only  be  re- 
garded as  a  recognition  of  the  right  of  Kentucky  too  plain  to 
bo  overcome,  except  by  the  clearest  and  most  unquestioned 
proof.    It  is  a  principle  of  public  law  universally  recognized^ 
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that  long  acquiescence  in  the  possession  of  territory  and  in 
the  exercise  of  dominion  and  sovereignty  over  it,  is  conclusive 
of  the  nation's  title  and  rightful  authority." 

In  a  similar  controversy  between  the  states  of  Rhode 
Island  and  Massachusetts  (decided  by  the  same  court),  4 
How.  591,  it  was  held  that  long  acquiescence  by  one  state  in 
a  claim  of  sovereignty  by  another,  in  respect  to  territory  upon 
the  boundary  line  between  the  two,  was  sufficient  to  remove 
all  doubt  as  to  the  right  of  the  state  to  exercise  such  author- 
ity, this  language  being  used : 

"No  human  transactions  are  unaffected  by  time.  .  .  . 
For  the  security  of  rights,  whether  of  states  or  individuals, 
long  possession  under  a  claim  of  title  is  protected.  And  there 
is  no  controversy  in  which  this  great  principle  may  be  in- 
voked with  greater  justice  and  propriety  than  in  a  case  of 
disputed  boundary." 

Appellants'  counsel,  conceding  for  the  argument  that  the 
western  boundary  of  this  state  is  west  of  lot  1  aforesaid,  in- 
sist that  it  is  midway  between  the  westerly  meander  line  of 
said  lot  and  the  Minnesota  shore.  On  that  theory  they  easily 
establish  the  locus  in  quo  without  this  state,  it  being  1,150 
feet  from  such  meander  line  and  only  900  feet  from  such 
shore.  In  that  counsel  start  with  a  false  premise ;  therefore 
the  conclusion  is  necessarily  wrong.  The  boundary  line  in 
question  is  not  the  center  line  of  the  Mississippi  river  meas- 
uring from  shore  to  shore,  but  is  the  center  line  of  the  main 
channel  of  the  river,  the  navigable  and  navigated  channel, 
regardless  of  the  distance  thereof  from  either  shore.  It  may 
be  very  near  the  Minnesota  shore  at  some  points,  and  very 
near  the  Wisconsin  shore  at  others,  according  as  the  deep- 
water  pathway  used  for  steamboat  navigation  varies.  It  is 
not  referable,  necessarily,  to  the  condition  of  the  channel  at 
the  time  the  state  was  admitted  into  the  Union.  It  is  a  shift- 
ing line,  subject,  however,  to  property  rights,  the  idea,  em- 
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bodied  in  the  enabling  act  permitting  Wisconsin  to  come  into 
the  Union  as  a  state,  being  that  there  shall  be  for  all  time 
preserved  within  its  boundary  one  half  of  the  main  navigable 
channel  of  the  river.  This  has  been  a  subject  of  much  con- 
sideration by  the  courts  in  years  past,  and  there  is  nothing  in 
respect  thereto  left  to  be  settled.  In  Dunleitk  &  D.  B.  Co. 
V.  Dubuque  Co.  55  Iowa,  558,  8  IST.  W.  443,  the  supreme 
court  of  Iowa  took  the  ground  that  the  language  of  the  en- 
abling act  respecting  the  boundary  line  between  that  state 
and  Illinois,  should  be  construed  to  mean  the  center  line  of 
the  river,  measuring  from  shore  to  shore,  arguing  that  sucli 
must  be  the  case  since  the  center  line  of  deep  water,  followed 
as  the  navigable  pathway  of  the  river,  is  sinuous,  impercep- 
tible to  ordinary  observation,  unascertainable  other  than  by 
soundings,  unknown  to  persons  other  than  experienced  navi- 
gators, and  constantly  changing. 

"It  cannot  be  possible,''  said  the  court,  "that  congress  and 
the  people  of  the  state,  in  describing  its  boundary,  used  the 
word  'channel'  to  describe  the  sinuous,  obscure  and  changing 
line  of  navigation,  rather  than  the  broad  and  distinctly  de- 
fined bed  of  the  main  river.  The  center  of  this  river-bed 
channel  may  be  readily  determined,  while  the  center  of  the 
navigable  channel  often  could  not  be  known  with  certainty. 
The  first  is  a  fit  boundary  line  of  a  state.  The  second  can- 
not be."   ' 

In  Buttenuth  v.  St.  Louis  B.  Co.  123  111.  535,  17  K  E. 
439,  the  Illinois  supreme  court  took  exactly  the  opposite 
view,  holding  that  not  only  the  literal  sense  of  the  language 
of  the  enabling  act  fiLxing  the  boundary  line  of  that  state  upon 
the  west,  but  the  sense  thereof  when  applied  to  the  object 
sought  to  be  attained  thereby,  is  that  such  boundary  is  the 
center  line  of  the  main  channel  of  the  river,  the  channel  used 
for  navigation  by  steamboats;  and  that  it  was  contemplated 
by  congress  that  such  line  should  vary  according  as  the  nav- 
igable and  navigated  channel  of  the  river  should  change,  to 


80  SUPREME  COUKT  OF  WISCONSIN.        [Dkcv 


Franzini  v.  Lay  land,  120  Wis.  72. 


the  end  that  each  state  should  possess  within  its  boundaries 
for  all  time  one  half  of  such  channel.  This  language  was 
used  bv  the  court: 

"It  is  the  free  navigation  of  the  river — ^when  such  river 
constitutes  a  common  boundary,  that  part  on  which  boats  can 
and  do  pass,  sometimes  called  ^nature's  pathway' — that  states 
demand  shall  be  secured  to  them.  When  a  river,  navigable 
in  fact,  is  taken  or  agreed  upon  as  the  boundary  between 
two  nations  or  states,  the  utility  of  the  main  channel,  or^ 
what  is  the  same  thing,  the  navigable  part  of  the  river,  is  too 
great  to  admit  a  supposition  that  either  state  intended  to  sur- 
render to  the  state  or  nation  occupying  the  opposite  shore  the 
whole  of  the  principal  channel  or  highway  for  vessels,  and 
thus  debar  its  own  vessels  the  right  of  passing  to  and  fro  for 
the  purposes  of  defense  and  commerce." 

Later  the  diverse  views  held  as  indicated  were  considered 
by  the  federal  supreme  court,  on  appeal  to  its  original  juris- 
diction to  have  the  meaning  of  the  term  "center  of  the  main 
channel"  as  used  in  the  enabling  act  judicially  determined, 
and  the  boundary  line  between  the  states,  at  the  several 
bridges  between  such  states  judicially  established,  resulting 
in  the  view  held  by  the  Illinois  court  being  adopted,  the  court 


saving : 


"The  true  line  in  navigable  rivers  between  the  states  of  the 
Union  which  separates  the  jurisdiction  of  one  from  the  other 
is  the  middle  of  the  main  channel  of  the  river.  Thus  the 
jurisdiction  of  each  state  extends  to  the  thread  of  the  stream, 
that  is,  to  the  ^mid-channel,'  and,  if  there  be  several  chan- 
nels, to  the  middle  of  the  principal  one,  or,  rather,  the  one 
usually  followed." 

In  accordance  with  that  view  a  judgment  was  rendered  to 
the  effect  that  the  boundary  line  between  the  states  of  Illi- 
nois and  Iowa  was  at  the  middle  of  the  main  navigable  chan- 
nel of  the  Mississippi  river.  Iowa  v*  Illinois,  147  U.  S.  1, 
13  Sup.  Ct.  239. 

From  the  foregoing  it  is  obvious  that  the  boundary  line- 
between  this  state  and  Minnesota,  at  the  place  in  question,. 
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is  somewhere  west  of  Island  No.  4,  upon  which  the  alleged 
trespass  was  committed.  No  one  will  question  that  the  main 
navigable  channel  of  the  river  proper  is  and  always  has  been, 
since  Wisconsin  was  admitted  into  the  Union,  to  the  west 
of  such  island.  The  body  of  water  east  of  the  island,  called 
"Sand  Slough,"  does  not  now  appear  to  be,  nor  to  have  been 
during  the  last  fifty  years,  suitable  for  steamboat  channel, 
except  on  occasions  of  high  water.  There  really  is,  at  the 
point  in  question,  but  one  navigable  channel  in  the  river 
proper,  and  that  is  west  of  Island  No.  4.  Therefore,  if  the 
locus  in  quo  is  appurtenant  to  any  land  from  which  ^t  is  sep- 
arated by  water,  and  of  which  it  is,  in  a  legal  sense,  a  part 
under  the  law  respecting  riparian  rights,  that  land  is  lot  1, 
which  respondent  owns. 

Appellants'  counsel  further  contend  that  the  rule  which 
generally  prevails  in  this  state,  that  a  riparian  proprietor  of 
land  bounded  by  a  river  not  navigable  takes  absolutely  to 
the  center  of  the  stream,  and  on  a  navigable  river  to'  the 
center  thereof  by  such  a  qualified  title  as  will  not  violate  the 
public  rights  which  were  designed  to  be  preserved  to  the 
people  in  the  transfer  of  the  submerged  territory  to  the  state, 
should  not  apply  to  large  rivers  like  the  Mississippi.  No  au- 
thority is  cited  to  support  such  contention,  and  we  venture  to 
say  that  none  exists.  The  authorities  are  distinctly  to  the 
effect  that  no  discrimination  can  reasonably  be  made  on  ac- 
connt  of  the  side  of  rivers.  Jones  v.  Sovlard,  24  How.  41. 
This  state,  by  judicial  authority  so  long  acquiesced  in  as  to 
become  a  rule  of  property,  quite  early  established  as  its  policy 
the  doctrine  that  the  title  to  a  riparian  proprietor  upon  a 
navigable  stream  goes  not  by  force  of  his  patent,  whether  re- 
ceived from  the  government  or  from  the  state,  but  by  the 
mere  favor  or  concession  of  the  state  to  the  center  of  the 
stream,  subject  to  all  those  public  rights  which  were  intended 
to  be  preserved  for  the  enjoyment  of  the  whole  people  by  vest- 
ing the  title  to  the  beds  of  such  streams  in  it  in  trust  for  their 
Vol.  120 -6 
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use.  Willow  Biver  Club  v.  Wade,  100  Wis.  103,  118,  76 
N.  W.  273 ;  IllinaiB  8.  Co.  v.  Bilot,  109  Wis.  418,  426,  84 
N.  W.  866,  86  N.  W.  402 ;  lUinois  C.  B.  Co.  v.  IllinoiSj  146 
U.  S.  387,  13  Sup.  Ct  110.  Whether  such  policy  be  out  of 
harmony  with  the  original  design,  or  whether  it  was  the  best 
one  to  establish,  cannot  now  be  a  subject  for  judicial  consid- 
eration. There  is  no  opportunity  now  for  retreat  The  state 
has  taken  its  position,  and  property  rights  upon  all  our  rivers 
have  become  vested  with  regard  thereto,  and  the  supreme 
judicial  authority  has  many  times  affirmed  that  it  possesses 
discretipnary  authority  to  part  with  its  trust  property  to  the 
extent  mentioned, — ^that  is,  in  such  ways  as  do  not  substan- 
tially affect  the  purposes  of  the  trust  Bailroad  Co.  v.  Schur- 
meir,  7  Wall.  272 ;  Bundle  v.  Delaware  &  B.  C.  Co.  14  How. 
80;  Barney  v.  Keokuk,  94  TJ.  S.  324. 

The  rule  above  stated  must  necessarily  be  modified  as  re- 
gards riparian  proprietors  upon  a  stream  forming  a  boundary 
between  two  states,  where  the  dividing  line  of  jurisdiction  is 
the  colter  of  the  main  channel  of  such  stream,  since  the  state 
cannot  clothe  a  person  with  any  interest  in  land  beyond  its 
boundary ;  and  the  same  reason  that  occasions  the  concession 
to  a  riparian  proprietor  upon  a  navigable  stream  wholly  with- 
in its  boundaries,  to  the  thread  of  such  stream,  requires  the 
concession  to  go  to  such  dividing  line  where  the  riparian  pro- 
prietor is  upon  a  navigable  boundary  river,  regardless  of 
whether  such  line  be  nearer  to  or  further  from  his  shore  than 
the  fihiim  aqum  of  the  stream*  So  we  find  it  held  in  the  books 
that  such  18  the  case  even  where  the  boundary  line  of  a  state 
divided  ftfom  another  by  a  navigable  river  is  at  low  water 
mark  on  the  opposite  shore.  Towvg  v.  Harrison,  6  Ga.  133 ; 
Berry  n.  Bnpder,  9  Bush,  298 ;  Blanehard^M  Lessee  v.  Porter, 
11  Ohio,  138;  Ware  v.  Houk  (Com.  PI.)  23  Wkly.  Law  Bui 
905.  In  Berry  w.  Snyder,  Bobsstsoit,  J.,  who  dissented 
from  ih»  JQ^ment  of  the  court  at  to  a  riparian  proprietor 
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<m  the  southerly  side  of  the  OUo  rivar  having  any  title  to 
the  bed  of  the  river^  said  as  to  the  legitimate  effect  of  the  op- 
posite view : 

"Kentucky  owns  the  Ohio  river  on  its  border,  and  low 
water  mark  on  the  opposite  shore  is  its  northern  limit;  and, 
according  to  Kent,  if  a  grantee  of  land  on  the  Ohio  is  bounded 
by  ordinary  low-water  mark,  he  will  hold  to  low-water  mark 
on  the  opposite  side — ^that  is,  the  whole  river  will  be  the 
boundary,  and  the  grantee  will  be  entitled  to  all  islands 
formed  in  the  river  by  accretion  or  eruption." 

Little  more  need  be  said  to  fully  decide  this  case.  We 
deem  the  law  too  well  settled  here  to  warrant  discussing  the 
subject,  that  a  riparian  proprietor  on  a  river,  nothing  appear- 
ing clearly  to  the  contrary,  owns,  as  incident  to  the  shore,  all 
islands  opposite  the  same  so  far  as  his  riparian  rights  extend. 
Chandos  v.  Mack,  77  Wis.  573,  46  N.  W.  803.  The  convey- 
ance to  the  riparian  proprietor  of  the  title  to  the  island  in 
4nich  a  case  is  deemed  to  have  been  included  in  the  convey- 
ance of  the  main  land.  As  regards  the  original  proprietor, 
the  general  government,  the  omission  to  take  notice  of  the 
existence  of  an  island  in  making  the  public  land  surveys,*  and 
iipproval  of  the  survey  by  sovereign  authority,  evidences  that 
the  omitted  land  was  intended  to  pass  as  an  incident  of  the 
land  it  lies  opposite  of,  and  is  appurtenant  to  it  if  to  any. 
Fuller  V.  Dauphin,  124  HI.  542,  16  N.  E.  917.  Such  evi- 
<[ence  is  conclusive  in  the  absence  of  a  judicial  determination 
in  favor  of  the  government,  relieving  it  from  mistake  upon 
the  same  grounds  that  a  private  party  might  be  relieved  under 
the  same  or  similar  circumstances.  Murphy  v,  Kirwan^  103 
Ped.  104.  Obviously,  a  private  person  cannot  raise  the  ques- 
tion if  the  gDvermnent  sees  fit  not  to  do  so. 

The  foregoing  rules  indicate  that  the  trial  court  could  not 
well  have  taken  any  other  course  than  to  hold  that  the  land 
in  oontiorersy  belonged  to  respondent  and  that  he  was  en- 
tittod  to  reeorer.    There  was  no  question  of  fact  upon  the  evi- 
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dence  upon  which  there  was  any  room  for  a  difference  of  opin^ 
ion.  The  law  was  properly  applied  thereto,  and  the  judg- 
ment must  therefore  be  affirmed. 

By  the  Court, — The  judgment  is  affirmed. 


Kelley,  Maus  &  Company,  Respondent,  vs.  La  Crosse  Cab- 

EiAGE  Company,  Appellant. 

yovemher  20 — December  11,  1963. 

Contracts:  Brectch:  Measure  of  damages:  "Lost  use  of  factory,-'*' 
Trial:  Evidence:  Pleading:  Direction  of  verdict, 

1.  Where  plaintiff  contracted  to  deliver  to  defendant  at  a  speclflect 

date  certain  vehicle  springs,  hut  failed  to  deliver  any  except 
a  very  small  quantity  until  months  after  the  contract  date,  if 
dafendant,  upon  ascertaining  the  breach,  with  ordinary  dili- 
gence could  have  promptly  obtained  springs  such  as  those  speci* 
fled  in  the  contract  in  the  open  market,  he  can  recover,  as  gen- 
eral damages,  the  difference  between  the  price  at  which  he 
could  have  so  obtained  them  and  the  contract  price,  together 
with  such  special  damages  as  he  must  nevertheless  have  suf> 
fered,  including  necessary  expenses  in  finding  and  procuring 
other  springs,  or  in  his  efforts,  consistent  with  reasonable 
prudence  and  diligence,  to  expedite  delivery  of  the  contract 
springs. 

2.  Where  plaintiff  contracted  to  deliver  to  defendant  by  an  agreed 

date  certain  vehicle  springs  which  had  to  be  manufactured  be- 
fore they  could  be  furnished,  and  defendant  relied  on  plaint- 
iff's frequent  assurances  that  the  springs  would  be  shipped 
soon,  and  probably  earlier  than  the  springs  could  be  manu- 
factured elsewhere,  plaintiff  cannot  complain  because  defend- 
ant omitted  efforts  to  buy  springs  which  had  to  be  manufact- 
ured before  furnished,  if  such  would  be  the  conduct  of  ordi- 
narily prudent  persons  under  those  circumstances. 

3.  In  such  case,  if  it  appeared  that  springs,  such  as  defendant  con- 

tracted for,  were  not  purchasable  in  the  open  market,  or  were- 
of  designs  specially  adapted  for  defendant's  vehicles  and  ob- 
tainable only  by  special  order,  and  that,  by  plaintiff's  failure 
to  deliver  at  the  agreed  time,  defendant  was  prevented  from- 
producing  the  number  of  vehicles  which,  but  for  plaintiff's- 
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delay,  defendant's  factory  would,  with  reasonable  certainty, 
have  produced;  that  defendant,  with  reasonable  certainty, 
would  have  been  able  to  have  sold  such  output  during  the  then 
current  season,  and  that  plaintiff  had  knowledge  of  such  facts 
with  reference  to  defendant's  business^  or  of  the  vehicle  manu- 
facturing business  generally,  that  plaintlft  as  a  reasonable 
man  should  have  contemplated  such  injury  might  probably  re- 
sult from  such  breach, — than  defendant  would  be  entitled  to 
recover  the  value  of  the  lost  use  of  defendant's  whole  estab- 
lishment as  measured  by  comparison  of  its  output  according 
to  its  capacity  under  usual  circumstances  and  its  output  as  im- 
paired by  plaintiff's  default,  and  in  addition  the  expenses  of 
reasonable  efforts  to  expedite  shipments  under  the  contract, 
after  plaintiff's  default  became  apparent,  and  also  the  reason- 
able expenses  of  efforts  to  find  and  purchase  springs  from 
others  to  supply  the  place  of  those  plaintifP  failed  to  deliver 
on  time,  together  with  the  increased  cost  of  springs  so  pur- 
chased. 

-4.  The  rule  that  one  who  breaks  a  contract  is  liable  to  compensate 
the  other  party  for  all  damages  occasioned  by  the  breach 
which  might  reasonably  be  expected  to  fiow  therefrom,  does 
not  require  that  the  party  breaking  the  contract  should  know 
in  detail  Just  what  constitutes  the  loss,  provided  it  be  reason- 
able and  within  usual  experience. 

$.  PlaintifT  contracted  with  defendant,  who  had  an  established 
business  as  manufacturer  of  vehicles,  to  deliver  at  an  agreed 
date  certain  vehicle  springs  for  use  in  the  manufacture  of  de- 
fendant's vehicles,  but  failed  to  do  so  until  long  after  the 
agreed  date,  and  long  after  the  then  current  season  of  defend- 
ant's business  closed.^  In  an  action  for  the  contract  price,  de- 
fendant counterclaimed  for  damages  to  its  business  through 
such  nondelivery.  Held,  that  it  was  error  to  exclude  evidence 
offered  by  defendant  on  its  counterclaim  on  the  following  sub- 
jects: 

(a)  Evidence  tending  to  prove  even  general  knowledge  on 
plaintiffs  part  of  how  the  vehicle  business  was  carried  on, 
either  in  manufacturing,  selling  or  obtaining  the  necessary 
supplies  of  material,  and  whether  such  knowledge  was  deriv- 
able from  plaintiff's  general  familiarity  with  the  vehicle  busi- 
ness, or  from  facts  communicated  to  plaintlfT  at  or  prior  to  the 
time  of  making  the  contract. 

(b)  Evidence  of  the  custom  of  operating  defendant's  factory, 
tending  to  show  the  manner  in  which,  and  extent  to  which, 
non-supply  of  springs  interrupted  its  operation  and  dimfnished 
Its  efficacy. 
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(c)  Eyidenco  of  the  actual  effect  of  absence  of  springs  after 
the  time  at  which  the  plaintiff  was  bound  by  contract  to  make 
delivery. 

(d)  ETldence  of  the  capacity  of  the  factory  during  the  period 
of  complete  or  partial  Interruption  after  the  springs  were  due» 
but  confined,  howeyer,  to  that  which  was  ordinary  and  usual. 

(e)  Evidence  tending  to  show  that  defendant  had  sufficient 
supply  of  material  and  parts  of  vehicles — other  than  springs — 
and  of  labor  to  keep  Its  factory  running  to  an  extent  not  ex- 
ceedlng  that  which  was  usual  and  customary. 

(f )  Evidence  to  prove  the  fact  of  sales  In  excess  of  what  the 
factory  was  able  to  produce  with  the  shortage  of  springs,  and 
for  that  purpose  the  orders  received,  either  before  or  after  the 
contract,  were  relevant,  provided  they  did  not  exceed  such  as 
should  have  been  within  the  reasonable  contemplation  of  the 
parties. 

(g)  Evidence  as  to  whether  a  market  existed  from  which 
the  defendant,  with  reasonable  diligence,  could  have  supplied 
Itself  promptly  enough  to  have  avoided  other  damage  by  merely 
paying  some  enhanced  price  for  springs.  In  this  Is  Involved 
testimony  that  springs  In  quantity  for  factories,  such  as  de- 
fendant's, were  ordinarily  obtainable  only  by  contract  long 
enough  In  advance  to  enable  manufacture;  also  description  of 
springs  contracted  for,  to  the  extent  of  showing  whether  they 
were  peculiar  In  any  of  their  details,  so  as  to  be  especially 
adapted  to  the  types' of  vehicles  manufactured  by  defendant. 

(h)  Evidence  to  show  the  diligence  exercised  by  defendant, 
after  It  had  reasonable  ground  to  believe  plaintiff  would  de- 
fault In  seasonable  delivery.  In  the  way  of  attempting  to  obtain 
springs  elsewhere  or  to  expedite  the  shipments  from  plaintiff's 
place  of  manufacture,  and  therein  to  show  representations  and 
promises  on  the  part  of  plaintiff  which  might  have  induced  de- 
fendant to  forego  efforts  which  It  might  otherwise  have  made. 

(1)  Evidence  as  to  the  expenses  Incurred  by  defendant  in  rea- 
sonably diligent  efforts  to  obtain  springs  after  It  had  ascer- 
tained plaintiff's  default  to  furnish  the  springs  within  the 
time  limit  of  the  contract 
€.  Plaintiff  contracted  with  defendant,  who  had  an  established 
business  as  manufacturer  of  vehicles,  to  deliver,  at  an  agreed 
date,  oertaln  vehicle  springs  for  use  In  the  manufacture  of  de- 
fendant's vehicles,  but  failed  to  do  so.  In  an  action  for  the 
contract  price  defendant  counterclalmed  for  damages  through 
such  nondelivery.  HelA,  that  it  was  error  to  admit  evidence 
offered  by  defendant  on  the  following  subjects: 

(a)  Evidence  of  the  money  value  of  the  time  of  defendant's 
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employees  lost  by  reason  of  nondeliyery  of  such  springs.  It  is 
not  a  proper  specific  element  of  recovery. 

(b)  Evidence  of  profits  on  the  specific  vehicles  included  in 
orders  received  by  defendant  which  it  was  unable  to  fill  by 
reason  of  plaintiff's  failure  to  furnish  such  springs. 

(c)  Letters  between  defendant  and  the  company  at  whose 
factory  plaintiff  was  having  the  contract  springs  manufactured, 
except  as  bearing  on  defendant's  diligence. 

(d)  Evidence  tending  to  show  wilfulness  of  the  plaintiff  in 
its  breach  of  the  contract. 

7.  Where  evidence  had  been  given  of  the  receipt  by  defendant  of 

a  letter  from  plaintiff,  referred  to  in  another  letter  received 
in  evidence,  that  it  was  lost,  and  that  after  diligent  search  it 
could  not  be  found,  it  is  competent  for  defendant  to  prove  its 
contents  by  a  witness  who  had  seen  it. 

8.  In  such  case,  nothing  appearing  to  show  that  such  letter  was 

in  plaintiff's  custody,  notice  to  plaintiff  to  produce  it  is  not 
essential. 

9.  In  an  action  founded  upon  breach  of  contract  motive  cannot  cre- 

ate or  increase  liability  for  damages, 

10.  Defendant  counterclaimed  for  damages  for  breach  of  a  contract, 

confessedly  made  at  a  certain  date,  in  failure  to  supply  the 
contracted  articles  at  the  contract  date.  There  was  no  allega- 
tion of  a  contract  later  than  or  different  from  the  one  admitted 
to  have  been  made.  Held,  that  evidence  that  at  a  later  date 
the  parties  entered  Into  a  new  agreement,  upon  consideration 
that  defendant  would  refrain  from  supplying  Itself  elsewhere, 
and  at  that  time  there  was  communicated  to  plaintiff  addi- 
tional and  specific  information  of  the  injury  to  defendant 
which  would  follow  a  breach  of  the  contract,  was  irrelevant. 

11.  It  is  error  to  direct  a  verdict  where,  on  the  evidence  actually 

admitted,  the  Jury  might  have  found  facts  to  warrant  some 
recovery. 

Appeal  from  a  judgment  of  the  circuit  court  for  La  Crosse 
county:  J.  J.  Fbuit,  Circuit  Judge.    Reversed. 

Action  for  certain  vehicle  springs  delivered  by  plaintiff  to 
defendant  under  contract  dated  December  17,  1900,  for 
1,000  sets  of  springs,  regular  shapes  and  sizes,  at  three  and 
one  fourth  cents  per  pound  at  La  Crosse,  with  privilege  of 
twenty-five  cent,  additional  to  March  1,  1901,  subject  to  reg- 
ular extras  for  springs  other  than  standard.  Answer  ad- 
mitted contract,  alleged  counterclaim,  first,  for  payment  of 
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freight,  and,  second,  for  failure  to  deliver  fifty-two  sets  of 
springs,  and  a  third  counterclaim  alleging  that  plaintiff  failed 
to  deliver  springs  at  the  time  required  by  the  contract,  or 
within  a  reasonable  time,  whereby  the  business  of  defendant's 
factory  was  greatly  interrupted,  it  was  put  to  great  expense- 
in  endeavoring  to  obtain  springs  in  place  of  those  whicii 
plaintiff  should  have  delivered,  and,  generally,  that  it  was 
subject  to  increased  expense  in  operating  its  factory  and  in 
loss  of  time  of  employees  by  reason  of  want  of  springs,  and 
that  it  lost  many  sales  and  the  profits  thereon,  and  also  con- 
tinuing loss  of  prpfits  iu  its  business,  to  the  amount  of  $3,600. 
Defendant  offered  evidence  that  it  was  an  old-established 
manufacturer  of  vehicles,  having  a  factory  at  La  Crosse  with 
an  output  of  approximately  6,000  vehicles  per  year;  that 
plaintiff  for  many  years  had  been  engaged  in  the  business  of 
selling  material,  supplies,  and  parts  of  vehicles  to  such  fac- 
tories; that  in  conducting  such  business  it  was  necessary  to 
contract  for  supplies  to  meet  the  prospective  requirements  of 
the  year's  business;  that  the  turning  of  the  year  occurred 
about  July  1st;  that  the  custom  of  such  establishments  was 
to  sell  vehicles  by  soliciting  orders  from  dealers  throughout 
the  country,  by  traveling  men  and  mail ;  that,  having  a  con- 
tract for  springs  for  6,000  vehicles  with  a  manufacturer  des- 
ignated as  the  Lewis  Company,  that  company,  in  December, 
suffered  destruction  of  its  factory,  whereupon  defendant  ap- 
plied to  the  plaintiff  for  a  supply  of  springs  for  the  rest  of 
that  season's  business,  and  the  latter  entered  into  the  contract 
for  the  number  therein  specified.  Defendant  offered  to  prove 
the  familiarity  of  the  plaintiff  with  the  method  in  which  such 
business  was  done,  and  that  it  was  informed,  at  the  time  of 
contracting,  of  the  character  of  defendant's  business,  and  of 
the  fact  that  it  had  orders  for  a  considerable  number  of  ve- 
hicles. It  was  conceded  that  a  reasonable  time  for  the  deliv- 
ery of  the  springs  was  not  later  than  about  March  1,  1901 ; 
that  the  springs  were  not  delivered,  except  a  very  small  quan- 
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♦tity  of  them,  until  the  months  of  July,  August,  September, 
•and  November  of  that  year.  Defendant  offered  to  prove  the 
method  of  manufacture ;  that  it  had  men,  and  all  other  mate- 
rial except  springs,  to  have  supplied  its  orders,  both  those 
which  it  had  on  hand  in  December  at  the  time  of  the  con- 
tract, and  those  which  it  afterwards  took;  that  it  was  delayed 
and  prevented  from  filling  many  such  orders  of  both  classes 
wholly  by  reason  of  the  delay  in  obtaining  springs,  and  that 
its  profits  upon  such  orders  were  $5  per  vehicle.  It  also 
-offered  to  prove  expenses  for  travel,  etc.,  incurred  in  efforts 
to  obtain  springs,  both  from  the  plaintiff  and  from  others 
also,  after  the  plaintiff  was  in  default,  in  order  to  diminish 
its  loss;  also  the  number  of  vehicles  its  factory  would  have 
produced  but  for  want  of  the  springs.  The  court  excluded 
all  these  offers  of  proof,  and  ruled  that  no  loss  could  be  re- 
covered upon  orders  which  were  not  specifically  communi- 
cated to  the  plaintiff  at  the  time  of  making  the  contract.  At 
the  close  of  the  evidence  the  amount  of  the  plaintiff's  bill  was 
agreed  upon,  and  the  amount  recoverable  upon  the  first  and 
second  counterclaims,  and  the  jury  were  directed  to  find  a 
verdict  in  favor  of  the  plaintiff  for  its  bill,  less  the  amount 
-on  said  first  and  second  co\mterclaims,  and  to  allow  nothing 
to  the  defendant  upon  the  third  counterclaim.  Upon  such 
verdict  judgment  was  rendered  in  favor  of  the  plaintiff,  from 
which  the  defendant  appeals. 

For  the  appellant  there  was  a  brief  by  il.  E.  'BleeTcman, 
>and  oral  argument  by  Mr.  Bleekman  and  Mr.  A.  E.  Bleek- 
man,  Jr. 

Benjamin  F.  Bryant,  for  the  respondent 

Dodge,  J.  The  rule  of  law  is  general  that  he  who  breaks 
^  contract  is  liable  to  compensate  the  other  party  for  all  dam- 
ages occasioned  by  the  breach,  which  might  reasonably  be  ex- 
pected to  flow  therefrom,  under  either  ordinary  circum- 
:8tances,  or  peculiar  circumstances  of  which  the  contractor  is 
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infoTmed  at  the  time  of  contracting.  Such  damages  ave 
deemed  to  have  been  contemplated  bj  the  parties.  Hadley 
V.  Baxendale,  9  Exch.  841 ;  Oriffin  v.  Colver,  16  N.  Y.  489 ; 
Shepard  v.  Milwaukee  0.  L.  Co.  15  Wis.  318 ;  Oueizkow  B. 
Co.  V.  A.  H.  Andrews  &  Co.  92  Wis.  214,  66  N.  W.  119. 
Such  liability  is,  of  course,  limited  to  damages  which  reason- 
able diligence  of  the  other  contracting  party  could  not  avert ; 
hence  results  that,  in  case  of  failure  to  deliver  a  commodity 
purchasable  in  the  open  market,  the  general  damages  are 
limited  to  the  difference  between  the  market  price  and  the 
contract  price,  for  reasonable  diligence  will  in  such  case  ob- 
tain the  contracted  article  at  tlie  market  price.  Another  lim- 
itation upon  special  damages  is  that  they  must  not  be  so  un- 
certain and  conjectural  that  they  cannot,  with  practical 
safety,  be  ascertained.  Ghiffi/n  v.  Colver,  supra;  Shepard  v, 
Milwaukee  0.  L.  Co.  supra;  Wright  v.  Mvlvdney,  78  Wis. 
89,  46  N.  W.  1045 ;  Treat  v.  Hiles,  81  Wis.  280,  60  N.  W. 
896.  It  is  under  this  last  limitation  that  prospective  profits 
have  in  many  cases  been  held  not  a  proper  measure  of  dam- 
ages. If,  however,  the  contemplated  result  of  breach  of  a  con- 
tract is  to  deprive  the  innocent  party  of  profits,  the  default- 
ing party  ought  to  compensate  him  therefor.  Otherwise  com- 
plete justice  is  not  done,  and' the  contract,  which  in  ultimate 
analysis  is  the  foundation  of  commerce,  is  robbed  wholly  or 
partially  of  its  sanction.  Only  when  the  estimate  of  -pros- 
pective  profits  involves  sudhi  degree  of  speculation  and  un- 
certainty that  it  is  likely  to  work  injustice,  rather  than  jus- 
tice, should  courts  reject  it  if  loss  of  profits  is  the  result  of 
the  breach  of  the  contract.  Richardson  v.  Chynoweth,  26 
Wis.  656 ;  PoposJcey  v.  Munkwitz,  68  Wis.  322,  32  N.  W.  35 ; 
Treat  v.  Hiles,  supra;  Shadbolt  &  B.  I.  Co.  v.  Topliff,  85 
Wis.  513,  55  N.  W.  856 ;  Schumaher  v.  Heinemann,  99  Wis. 
251,  74  N.  W.  785. 

Attempting  to  apply  these  principles  to  the  damages  in  the 
present  case,  some  rules  for  ascertaining  the  damages  recov- 
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erable  beoome  obvious:  First,  if  the  defendant^  upon  asoer- 
tainiug  the  breach  of  this  contract,  with  ordinary  diligence^ 
that  is,  the  diligence  which  the  ordinarily  prudent  and  dili- 
gent man,  or  the  great  mass  of  mankind,  under  like  oircum- 
stances,  would  have  exercised,  could  have  promptly  obtained 
springs  such  as  those  specified  in  the  contract  in  the  open 
market,  he  can  recover,  as  general  damages,  only  the  differ- 
ence between  the  price  at  which  he  could  so  have  obtained 
them  and  the  contract  price^  together  with  such  special  dam- 
ages as  he  must  nevertheless  have  suffered,  such  as  necessary 
expenses  in  finding  and  procuring  such  other  springs,  or  in 
his  efforts,  consistent  with  reasonable  prudence  and  diligence,, 
to  expedite  delivery  of  contract  springs.  Of  course,  defend- 
ant's acts  in  omitting  to  make  purchases  of  springs  which  ha  j 
to  be  manufactured  before  they  could  be  furnished  must  be 
viewed  in  the  light  of  all  the  circumstances,  including  the- 
frequent  assurances  from  plaintiff  that  it  would  ship  soon,, 
and  probably  earlier  than  the  springs  could  be  made  else- 
where.  Plaintiff  cannot  complain  because  defendant  relied 
on  such  assurances  and  pretermitted  efforts  to  buy  elsewhere^ 
if  such  would  have  been  the  conduct  of  ordinarily  prudent 
persons  under  those  circumstances.  If,  on  the  other  hand, 
the  evidence  shall  disclose  that  springs  such  as  defendant  con- 
tracted for  were  not  purchasable  in  the  open  market,  or  were 
of  designs  specially  adapted  for  defendant's  vehicles  and  ob- 
tainable only  by  special  order  to  some  manufacturer,  so  that 
they  were  not  obtainable  by  such  diligence  as  above  defined,, 
and  that,  by  plaintiff's  failure  to  deliver  at  the  time  agreed,, 
defendant  was  prevented  from  producing  from  its  factory  the 
number  of  vehicles  which,  but  for  the  plaintiff's  delay  in  de- 
livering, that  factory  would,  with  reasonable  certainty,  have 
produced,  and  that  defendant,  with  reasonable  certainty, 
would  have  been  able  to  sell  all  of  such  output  during  the 
then*  current  season,  in  such  case  it  is  clear  the  defendant 
would  have  lost  the  difference. between  the  cost  of  manufact- 
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ure  and  the  net  selling  price  of  the  vehicles  it  was  so  pre- 
vented from  manufacturing  and  selling.  Such  sum,  then,  it 
would  be  entitled  to  recover  from  plaintiflF,  if  the  latter  had 
knowledge  of  such  facts  with  reference  to  defendant's  busi- 
ness, or  to  the  vehicle  manufacturing  business  generally,  that 
its  officers  or  agents,  as  reasonable  men,  should  have  contem- 
plated that  such  injury  might  probably  result  from  failure 
to  supply  springs  at  the  time  required  by  the  contract.  This 
is  in  effect  allowing  defendant  the  value  of  the  use  of  its  fac- 
tory so  far  as  that  use  was  prevented  by  the  breach  of  the  con- 
•tract,  a  method  of  measuring  damages  approved  in  Hinckley 
V.  BecJcwith,  13  Wis.  31.  This  method  of  measuring  the  dam- 
age is  greatly  more  certain  and  comprehensive  than  that  con- 
tended for  by  defendant,  consisting  of  numerous  elements. 
Thus  the  attempt  to  prove  that  defendant  had  orders  for  cer- 
tain vehicles  of  which  a  part  were  canceled  because  of  its  de- 
lays in  filling  them,  and  to  predicate  thereon  damages  to  the 
amount  of  the  profits  included  in  the  price  of  the  counter- 
manded vehicles,  involves  the  fallacious  assumption  that  the 
profit  on  any  such  vehicles  left  on  hand  has  been  lost.  Any 
such  vehicles  may  afterwards  have  been,  or  may  yet  be,  sold 
to  others  at  the  same  or  greater  price.  Again,  the  attempt, 
uncertain  at  best,  to  estimate  the  extent  to  which  men  in  the 
several  departments  of  the  factory  were  kept  in  idleness  by 
failure  of  seasonable  delivery  of  springs,  in  order  that  their 
lost  time  might  be  recovered  as  a  specific  element  of  damage, 
is  rendered  wholly  unnecessary,  for  that  element  will  be  in- 
<jluded  in  the  lost  use  of  the  factory  and  plant.  Further,  it 
is  notable  that  allowance  of  both  the  last  mentioned  elements 
of  damage  would  involve  some  measure  of  duplication.  Still 
further,  it  appeared  that  defendant  diminished  its  force  some- 
what, both  in  its  factory  and  in  its  selling  department  Now, 
if  profits  on  countermanded  orders  were  adopted,  we  see  no 
reason  why  savings  resulting  from  reduction  of  expenses  must 
not  be  ascertained  and  deducted.    That  necessity  disappears 
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if  we  ascertain  the  value  of  the  lost  use  of  the  whole  estab- 
lishment as  measured  bj  comparison  of  its  output  according 
to  its  capacity  under  usual  circumstances  and  its  output  a& 
impaired  by  plaintiff's  default.  That,  in  the  case  of  a  long- 
established  business,  past  experience  may  establish  with  suffi- 
cient certainty  what  would  have  been  the  course  and  results 
of  that  business  during  a  certain  period  of  interruption,  has 
support  from  Hinckley  v.  BechwitJi,  supra;  Shepard  v.  Mil- 
wavJeee  G.  L,  Co.  15  Wis.  318 ;  ShadboU  &  B.  I.  Go.  v.  Top- 
Kjf,  86  Wis.  513,  55  N.  W.  854;  Schumaher  v.  Heinemann, 
99  Wis.  251,  74  K  W.  785.  It  is  also  held  that  the  events 
which  do  in  fact  occur  may  serve  to  render  sufficiently  cer- 
tain the  damages,  if  they  are  not  so  extraordinary  or  beyond 
expectation  that  they  would  not  have  been  reasonably  within 
the  contemplation  of  the  contracting  parties.  Treat  v.  EileSj. 
81  Wis.  280,  50  N.  W.  896 ;  Guetzkow  B.  Go.  v.  A.  H.  An- 
drews &  Go.  92  Wis.  214,  66  N.  W.  119 ;  McGall  Go.  v.  Icks^ 
107  Wis.  232,  83  N.  W.  300. 

In  addition  to  the  element  of  damage  already  discussed,, 
denominated  "lost  use  of  factory,"  the  defendant  is  also  en- 
titled to  recover  the  expenses  of  any  efforts  made  by  it,  con- 
sistent with  due  and  reasonable  diligence,  to  avert  such  gen- 
eral damages,  in  the  way  of  certain  journeys  of  officers  and 
employees  to  Sacine  and  to  Chicago  to  expedite  the  shipment 
of  springs  under  this  contract,  after  plaintiff's  default  became 
apparent ;  also  in  the  way  of  some  other  trips  to  find  and  pur- 
chase springs  from  others  to  supply  the  place  of  those  plaintiff 
had  failed  to  deliver  on  time,  together  with  the  necessary  in- 
creased cost  of  any  springs  so  purchased.  This  class  of  dam- 
age results  from  the  duty  of  the  defendant  already  mentioned 
to  exercise  due  diligence  to  minimize  its  damages  after  learn- 
ing that  plaintiff  would  default  The  expense  of  such  efforts 
is  directly  attributable  to  the  breach  of  the  contract,  and, 
being  but  the  legal  duty  of  defendant,  was,  of  course,  within 
the  contemplation  of  the  parties  at  the  time  of  contracting. 
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As  we  have  already  intimated,  the  liability  of  the  plaintiff 
for  any  damages  depends  on  whether  it  onght  reasonably  to 
have  contemplated  that  damages  of  the  general  character 
might  probably  result  from  a  failure  to  deliver  springs  at  the 
time  agreed.  This  does  not  require  that  it  must  have  exact 
knowledge  or  information  in  detail  One  who  sells  to  a  mer- 
<!hant  necessarily  contemplates  that  he  will  resell  in  the  ordi- 
nary way,  and  at  profits  not  unreasonably  variant  from  the 
customary  ones.  One  who  sells  to  a  manufacturer  parts  of 
vehicles,  with  a  fixed  time  of  delivery,  must  of  necessity  con- 
template that  their  nondelivery  at  the  time  specified  will  in- 
convenience and  disarrange  the  system  of  manufacturing. 
Especially  is  this  true  if  he  is  familiar  with  the  conduct  of 
3uch  factories  generally.  Hence  it  was  entirely  proper  for 
defendant  to  have  proved  knowledge  of  the  plaintiff's  officers 
or  agents  as  to  the  operation  of  such  manufacturing  plants, 
resulting  either  from  its  years  of  contact  with  such  business, 
or  from  specific  information  given  as  to  defendant's  own  situ- 
ation or  as  to  its  sales,  either  made  or  expected,  and  the  like, 
although  the  information  did  not  extend  to  all  the  details, 
such  as  the  persons  to  whom,  or  the  prices  at  which,  sales  had 
been  or  were  expected  to  be  made.  Factories  are  ordinarily 
operated  at  a  profit,  therefore  a  reasonable  man  may  be  as- 
sumed to  contemplate  that  an  interruption  of  the  operation 
will  cauoe  loss  to  its  owners.  He  need  not  know  in  detail 
just  what  loss,  provided  it  be  reasonable  and  within  usual  ex- 
perience.   Chietzkow  B.  Co.  v.  A.  H.  Andrews  <6  Co.  supra. 

We  have  now  indicated,  at  least  generally,  the  elements 
which,  in  the  light  of  the  counterclaim  and  the  evidence  of- 
fered, may  go  to  make  up  the  damages  recoverable  under  the 
third  counterclaim,  if  the  jury  shall  find  the  facts  to  warrant 
them.  In  so  doing,  we  have  by  implication  shown  that  very 
many  of  the  exclusions  of  evidence  assigned  as  error  were 
erroneous,  and  we  may  dispense  with  disetusion  of  most  of 
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sneh  BflaignmentSy  whieh  are  very  mimeroua  Such  rulings 
on  evidence  resulted  from  primary  errors  as  to  the  rule  of 
damages  and  of  the  extent  to  which  plaintiff  most  have  had 
knowledge,  in  all  the  details,  of  the  effects  which  its  delay  in 
delivery  of  springs  would  have  on  defendant.  We  may,  how- 
ever, briefly  mention  some  of  the  classes  of  evidence  which  the 
court  excluded : 

As  already  said,  the  court  should  have  admitted  any  evi- 
dence tending  to  prove  even  general  knowledge  on  the  part 
of  the  plaintiff  of  how  the  wagon  business  was  carried  on, 
either  in  manufacturing,  selling,  or  obtaining  the  necessary 
supplies  of  material ;  whether  such  knowledge  was  derivable 
from  its  general  familiarity  with  the  wagon  business,  or  from 
facts  communicated  to  it  at  or  prior  to  the  time  of  the  making 
of  the  contract 

Evidence  of  the  custom  of  oi)erating  the  factory,  tending 
to  show  the  manner  in  which,  and  extent  to  which,  nonsupply 
of  springs  interrupted  its  operation  and  dimiuished  its  ef- 
ficacy, waa  admissible. 

A-lso  evidence*  of  the  actual  effect  of  absence  of  springs 
sfter  the*  time  at.  which  the  respondent  was  bound  by  con- 
tract td  make  ddivery.  This  may  involve  the  extent  to  which 
men  were  kept  in  idleness  or  the  efficiency  of  their  labor  im- 
paired^ and  the  nomatility  or  lessened  utility  of  any  springs 
received  from  the  plaintiff  after  the  contract  period,  and 
e^neially  afbar  the  alleged  close  of  the  seaaon. 

Also  fmocfi  of  thft  capacii^y  of  the  shop  during-  the  periad 
€b(  ODOtpfeto  er  partial  interruption:  after  the  springs  were 
due,,  confined^  h0wcrver^.  to  thai:  which  wae  ordinary  and  usuaL 

We^  axe*  mtaUe  tD^  discover  the  relevancy,,  however,  of  the 
BUNtegr  vali»  t£  tho*  time  ef  men/  lost  by  reason  of  want  of 
wfnmgB^  wmUht  not »  pBOf^r  specific  element  of  recovery. 

AmofOuKt  d»»  ef  evidflnoe*  whifik  was*  deasdy  admiaaible 
;1&al(  tendinis  tetahoiir  that  dflfmiantBad  mfihient  supply 


96  SUPREME  COURT  OF  WISCONSIN,       [Dec. 

Kelley,  Maus  &  Ck).  v.  La  Crosse  Carriage  Co.  120  Wis.  84. 

of  materials  and  parts  of  wagons — other  than  springs — and 
of  labor  to  keep  its  factory  running  to  an  extent  not  exceed-^ 
ing  that  which  was  usual  and  customary. 

Also  evidence  to  prove  the  fact  of  sales  in  excess  of  what 
the  factory  was  able  to  produce  with  the  shortage  of  springs- 
To  this  end  the  orders  received,  either  before  or  after  the  con- 
tract, were  relevant,  provided  they  did  not  exceed  such  as- 
should  have  been  within  the  reasonable  contemplation  of  the 
parties. 

We,  however,  do  not  deem  admissible  proof  of  the  profit* 
on  the  specific  vehicles  included  in  these  orders,  for  reasona^ 
already  stated. 

Another  class  of  evidence  which,  generally,  should  have 
been  admitted,  was  that  bearing  upon  whether  a  market  ex- 
isted from  which  the  defendant,  with  reasonable  diligence,, 
could  have  supplied  itself  promptly  enough  to  have  avoided 
other  damage  by  merely  paying  some  enhanced  price  for 
springs.  In  this  is  involved  testimony  which  was  offered 
that  springs  in  quantity  sufiicient  for  factories  such  as  this- 
were  ordinarily  obtained  and  obtainable  only  by  contract 
long  enough  in  advance  to  enable  their  manufacture;  also- 
description  of  the  springs  contracted  for,  to  the  extent  at  least 
of  showing  whether  they  were  peculiar  in  any  of  their  de- 
tails, so  as  to  be  especially  adapted  to  the  types  of  vehicles- 
manufactured  by  defendant. 

Evidence  was  also  admissible  to  show  the  diligence  exer-^ 
cised  by  the  defendant,  after  it  had  reasonable  ground  to  be- 
lieve that  plaintiff  would  default  in  seasonable  delivery,  in 
the  way  of  attempting  to  obtain  springs  elsewhere  or  to  ex- 
pedite the  shipments  from  plaintiff's  place  of  manufacture,, 
and  therein  to  show  representations  and  promises  on  the  part 
of  the  plaintiff  which  might  have  induced  it  to  forego  effort* 
which  it  might  otherwise  have  made ;  as,  for  example,  in  the- 
release  or  partial  release  of  its  former  contract  with  the  Lewis- 
Company  of  Michigan* 
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Defendant  should  also  be  permitted  to  prove  expenses  in- 
curred in  such  reasonably  diligent  efforts  to  obtain  springs 
after  it  ascertained  that  the  plaintiff  could  not  furnish  them 
within  the  time  limit  of  the  contract 

Various  letters  between  the  defendant  and  the  Higgins 
Spring  Company,  at  whose  factory  plaintiff  was  having  the 
contract  springs  manufactured,  were  offered  in  evidence. 
Possibly  the  fact  of  the  writing  of  some  of  these  letters  might 
have  been  admissible  as  bearing  upon  the  defendant's  dili- 
gence, but  of  course  they  are  res  inter  alios  acta,  and  could 
not  be  received  as  evidence  of  any  facts  stated  in  them. 

Evidence  having  been  given  of  the  receipt  of  a  letter  from 
the  plaintiff,  referred  to  in  a  letter  received  in  evidence,  and 
that  diligent  search  had  been  made  for  that  letter,  but  that 
it  could  not  be  found,  offer  was  made  to  prove  its  contents  by 
the  testimony  of  a  witness  who  had  seen  it.  This  was  ex- 
cluded, on  what  theory  we  do  not  understand.  If  the  letter 
itself  was  material  and  its  loss  was  established,  the  founda- 
tion  for  secondary  evidence  of  its  contents  would  seem  to 
have  existed.  Notice  to  the  plaintiff  to  produce  it  was  not 
essential,  for  there  was  no  reason  to  suppose  that  it  was  in 
plaintiff's  custody,  having  been  written  to  and  received  by 
the  defendant. 

The  court  rightly  excluded  evidence  offered  to  show  wil- 
fulness of  the  plaintiff  in  its  breach  of  the  contract.  Such 
fact  was  wholly  irrelevant.  Motive  could  neither  create  nor 
increase  its  liability  in  this  action,  founded  upon  breach  of 
contract 

A  special  contention  is  made  that,  although  plaintiff  might 
not  have  had  knowledge  of  such  facts  as  to  make  it  contem- 
plate all  the  results  of  its  breach  at  the  time  of  the  making 
of  the  contract  in  December,  still  on  February  23d  following 
it  entered  into  a  new  agreement,  upon  consideration  that  de- 
fendant should  refrain  from  supplying  itself  with  springs 
elsewhere,  that  it  would  deliver  all  the  springs  mentioned 
Vol*  120—7 
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in  the  former  contract  within  thirty  days  from  that  date,  and 
that  at  that  time  it  received  certain  additional  and  specific 
information  of  the  predicament  in  which  failure  of  delivery 
would  plunge  the  defendant.  Doubtless,  if  a  new  and  valid 
agreement  was  made  at  that  time,  it  would  be  material  to  es- 
tablish the  knowledge  which  the  plaintiff  had  as  affecting  its 
liability  for  a  breach  of  that  agreement,  provided  any  coun- 
terclaim had  been  pleaded  for  such  damages.  We  find  no 
such  counterclaim,  however.  There  is  no  allegation  of  a  con- 
tract later  than  and  different  from  that  confessedly  made  on 
December  l7th,  hence  the  fact  of  the  communications  to 
plaintiff  on  February  23d  was  not  relevant,  and  was  rightly 
excluded. 

IVom  the  foregoing  it  is  of  course  obvious  that  the  court 
also  erred  in  directing  a  verdict  in  favor  of  the  plaintiff,  deny- 
ing the  defendant  all  recovery  upon  its  third  counterclaim. 
Evidence  had  been  introduced  or  offered  to  establish  the 
breach  of  the  contract,  to  establish,  at  least,  various  efforts 
on  the  part  of  the  defendant  to  minimize  the  damages  result- 
ing from  that  breach,  in  the  way  of  seeking  to  obtain  springs 
both  from  the  plaintiff  and  from  others,  and  that  it  had  suc- 
ceeded to  some  extent.  Evidence  had  also  been  admitted  of 
certain  expenses  in  so  doing,  although  that  as  to  other  ex- 
penses had  been  excluded.  There  was  also  evidence  certainly 
tending  to  establish  general  damages  in  the  line  of  impair- 
ment of  the  output  of  the  factory,  as  above  discussed,  and 
the  long  experience  of  plaintiff  in  dealing  with  factories  of 
this  general  character,  so  that,  even  from  the  evidence  actually 
admitted,  the  jury  mi^t  have  found  facts  to  warrant  some 
recovery. 

B'jf  the  Court, — Judgment  zeversed,  and  cause  remanded 
for  a  new  triaL 
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Bhodes  and  others^  Appellants,  vs.  HAiiVossoN  and  others, 

Eespondents. 

November  20 — December  11,  190S. 

Treapasi:  Unrecorded  Mghtoay:  Statutes:  Evidence:  Appeal  and 

error:  Harmless  error^ 

1.  In  an  action  tor  alleged  trespass  in  cutting  down  fences  on 

plaintiffs'  premises,  alleged  to  be  a  public  highway,  the  eyi- 
dence  considered  and  held  to  warrant  the  jury  in  finding  that 
the  road  in  question  had  been  used  and  worked  as  a  public 
highway  for  a  period  of  ten  years  before  the  commencement 
of  this  action,  and  hence,  under  sec.  1294,  Stats.  1898,  that  the 
locus  in  quo  was  a  public  highway. 

2.  It  is  not  prejudicial  error  to  admit  Immaterial  evidence,  which 

is  harmless  in  its  effect  on  appellant 

Appeal  from  a  judgment  of  the  circuit  court  for  La  Crosse 
county :  J.  J.  Fbuit,  Circuit  Judge.    Affmned. 

This  is  an  action  for  an  alleged  trespass  for  the  cutting 
down  of  fences  on  the  premises  of  appellants.  Respondents 
entered  appellants'  premises  and  caused  the  fences  to  be  re- 
moved upon  the  ground  that  they  closed  up  the  public  high- 
way, eetabUshed  by  twenty  years  of  adverse  public  user,  and 
by  having  been  traveled  and  worked  for  a  period  of  ten  con- 
secutive years  before  this  action  was  commenced.  Appellants 
are  the  owners  of  the  premises  through  which  the  alleged 
highway  runs.  Their  land  consists  of  two  forties.  On  the 
division  line  between  the  forties  is  a  fence,  beside  which  the 
road  runs.  On  the  opposite  side  of  the  road  is  appellants' 
pasture  land.  The  road  runs  north  and  south.  The  south 
end  of  the  road  runs  into  a  public  highway  known  as  the 
"3ostwick  Valley  Road/'  The  north  end  continues  through 
lands  lying  in  what  is  known  as  "Irish  Cooley."  The  evi- 
dence shows  that  years  ago  there  were  gates  at  the  ends  of 
the  road  on  respondents'  land.  Some  of  the  witnesses  testi- 
fied diat  the  road  had  been  open  and  used  by  the  public  for 
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more  than  twenty  years,  and  there  was  other  evidence  tend- 
ing to  show  that  the  road  had  been  so  used  and  worked  by  the 
town  authorities  for  ten  years  and  over.  The  land  lying  next 
north  of  appellants'  is  occupied  by  one  Filter,  who  during 
the  last  four  or  five  years  at  times  maintained  a  fence  and 
gate  over  the  road  at  or  near  the  line  between  himself  and 
appellants.  He  testifies  that  he  erected  the  gate,  and  closed 
it  for  a  few  weeks  in  the  spring  and  fall  season,  to  keep  his 
cattle  from  straying,  but  not  intending  to  prevent  the  public 
from  using  the  road.  The  jury  found  that  the  road  had  been 
used  adversely  by  the  public  for  the  period  of  twenty  years 
before  this  action  was  commenced,  and  that  it  had  been  used 
and  worked  by  the  town  as  a  public  highway  for  ten  years  or 
more.  From  the  judgment  on  the  verdict  in  respondents' 
favor,  this  appeal  is  taken. 

For  the  appellants  there  was  a  brief  by  Higbee  &  Bwage^ 
and  oral  argument  by  Oeorge  Bwnge. 

For  the  respondents  there  was  a  brief  by  Miller  &  Wolfe, 
and  oral  argument  by  W.  F.  Wolfe. 

* 

SiEBECKEB,  J.  Sec.  1294,  Stats.  1898,  provides,  "All 
roads  not  recorded  which  shall  have  been  or  shall  be  used  and 
worked  as  public  highways  ten  years  or  more  shall  be  deemed 
public  highways,"  unless  it  comes  within  one  of  the  excep- 
tions under  this  section.  These  exceptions  are  not  material 
to  this  case.  Upon  the  evidence,  the  jury,  under  proper  in- 
structions, found  that  the  locus  in  quo  had  been  used  and 
worked  as  a  public  highway  for  a  period  of  ten  consecutive 
years  prior  to  the  commencement  of  this  action,  namely, 
from  1890  to  1901.  Appellants  insist  the  court  erred  in  sub- 
mitting this  question  to  the  jury,  for  the  reason  that  the  evi- 
dence shows  that  fences  and  gates  were  maintained  across 
the  traveled  track  of  the  road  on  their  land.  The  evidence 
establishes  that  no  gates  were  maintained  at  or  near  the  south 
line,  where  the  track  passed  over  appellants'  land,  for  a  period 
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of  at  least  sixteen  years  prior  to  the  commencement  of  this 
action.  Some  of  the  witnesses  testified  that  a  fence  and  gate 
had  been  maintained  across  the  traveled  road  at  the  north 
line  of  appellants'  land  for  a  considerable  period  of  years  be- 
tween 1890  and  1901.  A  number  of  witnesses,  on  the  other 
hand,  testified  that  they  traveled  over  the  road  frequently 
during  this  period,  and  found  it  open,  and  observed  no  fence 
or  gate.  Mr.  and  Mrs.  Filter,  who  occupied  the  land  adjoin- 
ing appellants'  on  the  north,  testified  to  the  free  and  unob- 
structed use  of  the  road  by  the  public  for  twenty  years  or 
more  immediately  preceding  the  commencement  of  this  suit, 
and  that  they  did,  during  the  spring  and  fall  seasons  in  re- 
cent years,  keep  a  temporary  gate  and  fence  at  or  near  the 
division  line  between  their  land  and  appellants,'  across  the 
traveled  track  of  this  road,  to  keep  their  stock  from  straying 
off  their  premises.  They  also  testify  that  such  fence  and 
gate  were  kept  closed  only  a  few  weeks  at  a  time  during  such 
seasons,  causing  slight,  if  any,  obstruction  to  the  use  of  the 
road  by  the  public,  and  were  not  intended  to  close  up  the 
road,  or  prevent  the  public  from  using  it  as  a  public  highway. 
This  is  all  the  testimony  tending  to  show  that  gates  and  fences 
cut  off  public  travel  within  the  ten-year  period  covered  by  the 
verdict  of  the  jury.  There  is  an  abundance  of  evidence  sus- 
taining the  finding  that  the' road  had  been  worked  as  a  public 
highway  by  the  proper  town  authorities  throughout  and  prior 
to  this  ten-year  period.  Upon  this  state  of  the  evidence,  we 
must  hold  that  the  jury  were  warranted  to  find  the  road  in 
question  had  been  used  and  worked  as  a  public  highway  for 
a  period  of  ten  years  before  the  commencement  of  this  ac- 
tion, and  that  the  locus  in  quo  is  a  public  highway.  Among 
the  cases  in  this  court  which  recognize  this  principle  are 
Hart  V.  Bed  Cedar,  63  Wis.  634,  24  K  W.  410 ;  Blute  v. 
Scrihner,  23  Wis.  367;  Hanson  v.  Taylor,  23  Wis.  547; 
Scribner  v,  Blute,  28  Wis.  148 ;  Chippewa  Falls  v.  Hopkins, 
109  Wis.  611,  85  K  W.  553. 
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It  is  contended  the  court  erred  in  receiying  in  evidence  a 
large  number  of  records  pertaining  to  organizations  of  road 
districts,  and  the  election  of  officers,  levying  taxes,  and  ex- 
pending money  for  road  improvements,  because  the  evidence 
fails  to  show  it  affected  appellants'  premises.  It  is  not  en- 
tirely clear  that  all  this  evidence  was  material,  but  we  per- 
ceive no  prejudice  in  its  admission.  In  so  far  as  inunaterial 
evidence  was  received,  it  was  harmless  in  its  effect,  and  could 
work  no  prejudice  to  appellants.  Other  exceptions  were 
argued,  which  relate  to  branches  of  the  case  that  have  be- 
come immaterial,  since,  under  the  third  and  fourth  findings 
of  the  jury,  which  were  properly  submitted,  the  locus  in  quo 
must  be  deemed  a  public  highway. 

By  the  Court. — Judgment  affirmed. 


RoBEBTS,  Appellant,  vs.  Deckee  and  another,  Bespondents. 

November  21 — December  11,  190S. 

Limitation  of  actions:  Pleading:  De/lniteness:  Inconsistent  defenses: 
Recording  act:  Occupancy:  Actual  notice:  Riparian  rights: 
Milldam  in  stream:  Deeds:  Construction:  Adverse  possession: 
Cotenants. 

1.  Where  an  answer,  in  pleading  the  statute  of  limitations,  spe- 

cifically refers  to  the  ten-year  statute  by  sections,  the  fact  that 
possession  for  twenty  years  is  alleged  instead  of  ten,  as 
against  a  demurrer  ore  tenus,  is  not  misleading  and  does  not 
vitiate  the  plea. 

2.  In  an  action  of  ejectment  against  D.  and  B.,  allegations  of  the 

answer  that  D.  entered  into  possession  with  S.  in  1888  under 
claim  of  title  founded  on  two  certain  deeds,  and  that  since  that 
entry  D.  and  S..  and  the  defendants,  as  purchasers  and  grantees 
from  them,  have  been  continuously  In  possession  under  claim 
of  title  founded  on  said  deeds,  is  held  sufficient  as  against  a 
demurrer  ore  tenus,  although  no  deed  is  specifically  alleged 
to  have  been  executed  to  B. 

3.  Claims  of  title  under  the  ten-year  and  twenty-year  statute  of 

limitations  are  not  Inconsistent.  They  may  be  pleaded  as 
separate  defenses  in  the  same  answer  under  the  code. 
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4.  Where  the  evidence  shows  that  the  grantee  in  a  deed  immediately 

took  possession  thereunder  but  did  not  record  his  deed,  and 
that  he  and  his  grantees  continuously  remained  in  possession 
thereafter,  such  possession  is  actual  notice  of  their  rights, 
whatever  they  may  be,  to  subsequent  purchasers  from  the  first 
grantor;  and  such  unrecorded  deed  is  admissible  in  evidence 
as  against  such  subsequent  purchasers. 

5.  A  deed  of  land  bounded  by  a  millpond  which  is  the  mere  en- 

largement of  a  river  passes  the  land  to  the  thread  of  the  stream. 
Lawson  v,  Mowry,  62  Wis.  219,  and  Fox  River  F,  d  P,  Co.  v, 
KeUey,  70  Wis.  287,  distinguished. 

6.  R.  C.  P.,  the  owner  of  a  mllldi^n  and  waterpower  on  a  stream, 

and  of  the  land  on  both  sides  thereof,  conveyed  to  J.  N.  P. 
and  S.  a  fifteen-rod  strip  covering  the  west  bank  opposite  the 
dam  for  some  distance  above  and  below,  together  with  1,500 
inches  of  water  under  a  five-foot  head,  and  the  grantees  cove- 
nanted to  defray  half  of  the  expense  of  maintaining  the  dam 
so  as  to  keep  up  a  five-foot  head  of  water.  It  appeared  that 
1,600  inches  of  water  under  a  five-foot  head  was  more  than 
half  of  the  ordinary  flow  of  the  river.  At  the  time  of  said  con- 
veyance there  was  a  sawmill  on  the.  east  side  of  the  stream. 
Four  months  later  R.  C.  P.  conveyed  to  F.  C.  W.  an  undivided 
one  third  of  the  land  on  the  east  side  of  the  river  (the  saw- 
mill property)  "together  with  the  equal  undivided  one  third 
of  the  sawmill  situated  on  the  above-described  real  estate  and 
the  equal  undivided  ovKs  third  of  the  dam,  waterpower,  privi- 
leges and  appurtenances  thereunto  belonging  or  in  any  wise 
appertaining."  The  next  year  R.  C.  P.  made  a  conveyance  to 
F.  C.  W.  containing  the  same  description  as  that  in  the  last 
mentioned  deed,  except  that  the  fraction  one  sixth  was  used 
instead  of  one  third.  F.  C.  W.  conveyed  to  G.  using  the  same 
description  but  substituting  therein  the  fraction  one  half.  Sub- 
sequently Bg  C.  P.  conveyed  to  S.  and  S.  to  G.  the  other  half 
of  the  same  described  property.  Thereafter  G.  conveyed  to 
J.  W.  W.  the  land  on  the  east  side  of  the  river  "together  with 
the  sawmill  situated  on  the  above-described  real  estate  and  the 
equal  and  undivided  one  half  of  the  dam,  waterpower,  privi- 
leges and  appurtenances  thereunto  belonging  or  in  any  wise 
appertaining,"  and  the  property  covered  by  such  conveyance 
vested  by  mesne  conveyances  in  defendants,  who  also  by  mesne 
conveyances  acquired  tiie  title  to  the  1,500  inches  of  water 
under  a  flve-foot  head  "together  with  all  rights  a^d  privileges 
in  and  to  the  vraterpower  dam  and  fiowage,"  etc.,  conveyed  to 
J.  N.  P.  and  S.  Several  years  later  G.  quitclaimed  to  plaintiff 
the  undivided  one  half  of  said  dam,  together  with  the  water- 
power,  etc.,  thereunto  belonging.    Held: 
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(1)  The  deed  from  R.  C.  P.  to  J.  N.  P.  and  S.  conveyed  the 
land  to  the  middle  of  the  stream,  and  insured  to  the  grantees 
the  use  of  the  specified  amount  of  water  at  all  times,  whether 
one  half  of  the  flow  equaled  that  amount  or  not. 

(2)  The  deeds  from  R.  C.  P.  to  F.  C.  W.  referred  to  the  east 
half,  and  not  to  the  whole,  of  the  dam  and  waterpower,  and 
conveyed  to  him  an  undivided  one  half  interest  therein. 

(3)  The  deed  from  Q.  to  J.  W.  W.  conveyed  to  the  latter  all 
of  the  former's  interest  in  the  dam  and  power,  as  'Well  as  in 
the  sawmill. 

7.  In  such  a  case,  undisputed  evidence  that  in  1874  G.  waa  dis- 

possessed of  the  entire  property  on  the  east  side  of  the  river  by 
J.  W.  W.,  claiming  under  his  deed,  and  that  thereafter  J.  W.  W. 
and  his  grantees  had  been  in  actual,  exclusive  adverse  pos- 
session claiming  title  under  such  deed,  and  that  until  1901  no 
one  made  any  claim  of  title  to  the  dam  or  waterpower,  is  held 
conclusive  proof  of  adverse  possession  under  the  ten-year  stat- 
ute of  limitations. 

8.  Where  the  person  in  possession  of  land  under  claim  of  title  to 

the  whole  thereof  has  no  knowledge  that  another,  whose  rights 
have  never  been  acknowledged,  claims  an  interest  therein  as 
his  cotenant,  it  is  not  necessary  that  the  possessor,  in  order  to 
acquire  title  by  adverse  possession,  should  bring  home  to  the 
person  claiming  cotenancy  actual  knowledge  of  the  adverse 
character  of  his  possession. 

Appeal  from  a  judgment  of  the  circuit  court  for  Wau- 
paca county :  Chas.  M.  Webb,  Circuit  Judge.    Afftrmed, 

This  is  a^  action  of  ejectment  to  recover  an  undivided 
half  of  a  milldam,  water  power,  and  flowage  rights  which 
the  plaintiff  claims  to  own  as  tenant  in  common  with  the 
defendants.  The  dam  is  situated  on  the  Embarrass  river, 
at  the  village  of  Embarrass,  Waupaca  county,  and  is  known 
as  the  "Palmer  Dam."  The  answer  denies  any  title  in  the 
plaintiff,  and  attempts  to  set  up  both  the  ten-year  and  the 
twenty-year  statute  of  limitations  as  separate  defenses,  as 
follows : 

"(2)  And  for  a  second  and  separate  defense  to  this  action 
these  defendants  allege:  First.  That  on  the  11th  day  of  July, 
1888,  E»  jP.  Decker  and  C.  B.  Smith  entered  into  possession 
of  said  premises  described  in  plaintiff's  complaint,  under 
claim  of  title,  as  tenants  in  common  with  John  "N,  Palmer 
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and  the  said  E>  F.  Decker  and  C.  B.  Smith  and  John  N. 
Pabner  and  Mark  Pabner  claiming  the  whole  of  the  prem- 
ises or  property  and  dam  described  in  the  complaint,  found- 
ing such  claim  upon  written  instruments  as  being  a  convey- 
ance of  said  dam  described  in  the  complaint,  to-wit,  a  deed 
executed  by  Damon  Brightman  and  wife  to  E.  F,  Decker 
and  C.  B.  Smith  on  the  11th  day  of  July,  1888,  under  their 
hands  and  seals,  and  duly  witnessed  by  two  subscribing  wit- 
nesses, and  by  said  grantors  duly  acknowledged,  whereby  the 
said  Damon  Brightman  and  wife  granted  and  conveyed  in 
fee  simple  to  the  said  E.  F.  Decker  and  C,  B.  Smith,  their 
heirs  and  assigns,  forever,  the  undivided, one  half  of  the  dam 
and  property  and  water-power  privileges  described  in  the 
complaint,  and  the  land  and  sawmill  property  adjacent  there- 
to, said  deed  containing  the  usual  full  covenants,  and  which 
said  deed  was  duly  recorded  in  the  office  of  the  register  of 
deeds  for  Waupaca  county  August  1,  1888,  in  volume  70  of 
Deeds,  p.  348 ;  and  said  E.  F.  Decker  and  C.  B.  Smith  found- 
ing such  claim  upon  a  written  instrument  as  being  a  convey- 
ance in  part  of  said  dam  from  John  N.  Palmer  and  wife  and 
Mark  Palmer  to  E.  F.  Decker  and  C.  B.  Smith.  Said  deed 
was  executed  on  the  11th  day  of  July,  1888,  under  the  hands 
and  seals  of  the  said  grantors,  duly  witnessed  by  two  sub- 
scribing witnesses,  and  by  said  grantors  duly  acknowledged, 
whereby  the  said  John  N.  Palmer  and  wife  and  Mark  Palmer 
and  wife  granted  and  conveyed  in  fee  simple  to  the  said  E.  F, 
Decker  and  C.  B.  Smith,  their  heirs  and  assigns,  forever,  the 
said  dam  described  in  the  complaint,  said  deed  containing 
the  usual  full  covenants,  which  said  deed  was  duly  recorded 
in  the  office  of  the  register  of  deeds  for  Waupaca  county, 
August  1,  1888,  in  volume  70  of  Deeds,  on  page  352.  De- 
fendants further  allege  that  the  conveyance  above  described 
from  Damon  Brightman  and  wife  to  E.  F.  Decker  and  C.  B. 
Smith,  and  the  conveyance  from  John  N.  Palmer  and  wife 
and  Mark  Palmer  and  wife,  above  described,  to  E.  F.  Decker 
and  C.  B,  Smith,  did  vest  the  whole  title  of  said  dam  and 
water  and  flowage  described  in  the  complaint  in  the  said 
E.  F.  Decker  and  C.  B.  Smith.  Second.  That  ever  since  said 
entry,  and  for  more  than  twenty  years  inmaediately  preced- 
ing the  commencement  of  this  action,  these  defendants,  as 
purchasers  and  grantees  of  said  premises  from  E.  F.  Decker 
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and  C.  B.  Smith,  and  those  under  whom  they  claim  as  afore- 
said, have  been  in  the  actual,  continued  occupation  and  pos- 
session of  the  said  premises  adverse  to  and  exclusive  of  every 
other  right,  imder  claim  of  title  founded  upon  such  deed& 
above  described.  Third.  That  during  the  whole  of  said  time 
since  said  entry  the  said  premises,  and  the  whole  thereof, 
have  been  occupied  and  in  possession  of  these  defendants  and 
those  under  whom  they  claim,  and  said  premises  have  been 
used  as  a  water  power  for  a  sawmill,  and  part  of  the  time  for 
a  gristmill,  and  the  possession  of  these  defendants  and  their 
grantors  from  the  time  of  such  entry  above  set  forth  has  been 
open  and  notorious  and  exclusive,  and  said  premises  have^ 
been  inclosed.  Fourth.  And,  by  virtue  of  the  premises  above 
set  forth,  these  defendants  allege  that  the  plaintiff  is  barred 
from  having  and  maintaining  this  action  by  the  provisions 
of  sections  4211,  4212,  and  4215  of  the  Revised  Statutes, 
now  here  pleaded  as  a  defense  to  this  action. 

"(3)  For  a  third  and  separate  defense,  these  defendants 
allege:  First.  That  neither  the  plaintiff  above  named,  nor 
his  ancestor  nor  predecessor  nor  grantor,  was  or  has  been 
seised  or  possessed  of  the  said  premises  described  in  said 
complaint,  nor  any  part  thereof,  within  twenty  years  before 
the  commencement  of  this  action.  Second.  That  these  de- 
fendants, their  predecessors  and  grantors,  have  held  the  same 
premises,  and  been  in  actual  continued  possession  and  occu- 
pation thereof,  and  of  the  whole  thereof,  exclusive  of  every 
and  any  other  right,  for  mOre  than  twenty  years  immediately 
preceding  the  commencement  of  this  action.  Third.  And 
that,  during  the  twenty  years  last  before  the  commencement 
of  this  action,  the  said  premises,  and  the  whole  thereof,  have 
been  protected  by  a  substantial  inclosure,  and  have  been 
usually  improved,  and  have  been  used  for  furnishing  water 
for  driving  purposes,  for  hydraulic  power,  for  running  a  saw- 
mill and  gristmill,  and  for  such  use  as  a  hydraulic  dam  is 
ordinarily  used.  That  the  said  dam  has  been  kept  in  repair 
at  all  times  during  said  twenty  years,  and  been  partially  re- 
built— all  done  by  these  defendants,  and  by  those  under 
whom  they  hold.  Fourth.  That  this  action  is  therefore 
barred  by  the  provisions  of  sections  4207,  4213,  and  4215 
of  the  Bevised  Statutes,  which  these  defendants  now  here 
plead  as  a  defense  to  this  action." 
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On  the  trial  before  a  jury  the  plaintiff  relied  upon  record 
proof  of  title,  and  demurred  ore  terms  "lo  the  second  alleged 
defense  above  quoted,  and  also  moved  that  the  defendants  be 
required  to  elect  whether  they  would  stand  on  the  second  or 
third  defense,  both  of  which  motions  being  overruled,  excep- 
tions were  taken. 

It  appeared  by  undisputed  evidence  that  both  parties  de- 
rived title,  so  far  as  they  have  any  record  title,  from  one 
Kuf  us  0.  Palmer,  who  owned  the  land  on  both  sides  of  the 
river  prior  to  1856,  at  which  time  he  built  the  dam  in  ques- 
tion- The  river  at  this^point  runs  north  and  south,  and  the 
dam  extends  across  it  from  east  to  west,  forming  a  millpond 
or  enlargement  above.  At  the  east  end  of  the  dam  is  a  saw- 
mill, which  was  built  by  Palmer  at  some  time  prior  to  1860. 
At  the  west  end  a  gristmill  was  built  prior  to  1869,  which, 
however,  was  destroyed  by  fire  some  years  later. 

At  the  close  of  all  the  evidence  the  court  directed  a  verdict 
for  the  defendants,  and  from  judgment  thereon  the  plaintiff 
appeals. 

For  the  appellant  there  was  a  brief  by  Guernsey  &  Cole, 
attorneys,  and  James  0.  Flanders,  of  counsel,  and  oral  argu- 
ment by  Mr.  Llewellen  Cole  and  Mr,  Flanders. 

For  the  respondents  there  was  a  brief  by  Wallrich,  Dil- 
Utt  £  Eberlein,  and  oral  argument  by  C.  F.  Dillett. 

WiNSLOW,  J.  The  plaintiff's  first  contention  is  that  the 
ten-year  statute  of  limitations  is  not  sufficiently  pleaded.  The 
claim  is  that  the  plea  does  not  show  that  the  defendants  went 
into  possession  under  an  instrument  in  writing,  and  further 
that  it  is  bad  because  it  alleges  twenty  years'  possession,  in- 
stead of  ten,  as  required  by  sees.  4211,  4212,  Stats.  1898. 
The  claim  that  the  allegation  of  twenty  years'  possession,  in- 
stead of  ten,  in  any  way  vitiates  the  plea,  if  otherwise  good 
and  not  misleading,  is  so  obviously  untenable  that  it  is  un- 
necessary  to  discuss  it.     If  the  defendants  have  had  twenty 
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years'  possession,  they  have  certainly  had  ten.  Morgan  v. 
Bishop,  61  Wis.  407;  21  N.  W.  263.  The  other  claim  is  also 
untenable.  While  the  answer  is  not  a  model  of  pleading,  it 
certainly  alleges  that  the  defendant  Decker  entered  into  pos- 
session with  one  Smith  in  1888  under  claim  of  title  founded 
upon  two  certain  deeds,  and  that  since  that  entry  Decker 
and  Smith,  and  the  defendants  as  purchasers  and  grantees 
from  them,  have  been  continuously  in  possession  under  claim 
of  title  founded  on  said  deeds.  Thus  it  appears  by  the  plea 
that  Decker  took  possession  under,  and  has  always  claimed 
possession  under,  a  written  instrument;  and,  while  no  deed 
is  specifically  alleged  to  have  been  executed  to  Beedle,  he  is 
described  as  a  purchaser  and  grantee  of  the  premises  from 
Decker  and  Smith.  As  against  a  demurrer  ore  tenus  we  can- 
not but  regard  the  answer  as  sufficient,  especially  in  view  of 
the  fact  that  it  specifically  refers  to  the  ten-year  statute  of 
limitations  by  sections,  and  so  could  not  be  in  any  way  mis- 
pleading. 

The  trial  court  was  also  right  in  refusing  to  require  the 
defendants  to  elect  between  the  two  defenses.  Under  the 
Code  a  defendant  may  plead  as  many  defenses  as  he  has, 
even  though  they  be  based  on  inconsistent  legal  theories,  un- 
less tliey  be  so  repugnant  in  fact  that  proof  of  one  disproves 
the  other.  South  Milwaukee  B,  H.  Co,  v,  Harte,  95  Wis. 
592,  70  N.  W.  821.  This  court  has  held  that  an  allegation 
of  adverse  possession  for  twenty  years  is  not  inconsistent 
with  an  allegation  of  actual  ownership  by  deed.  Oilman  v. 
Brown,  115  Wis.  1,  91  N.  W.  227.  Certainly,  if  these  alle- 
gations be  not  inconsistent,  claims  of  title  under  the  ten  and 
twenty-year  statute  of  limitations  cannot  logically  be  called 
inconsistent. 

But  one  ruling  in  the  admission  of  evidence  is  complained 
of,  and  this  question  will  be  first  treated.  One  of  the  inter- 
mediate deeds  in  the  defendants*  chain  of  title,  executed  Sep- 
tember 8,  1871,  was  never  recorded;  and  the  plaintiff  ob- 
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jected  to  its  introduction  for  the  reason  that  his  immediate 
grantor,  John  W.  Goodwin,  was  a  subsequent  purchaser  in 
good  faith  without  notice,  he  having  received  and  recorded 
deeds  covering  the  whole  dam  in  August  and  September, 
1872,  and  the  plaintiff  having  received  and  recorded  his  deed 
in  August,  1901,  and  hence  the  unrecorded  deed  could  not 
affect  either  Goodwin  or  the  plaintiff,  under  the  provisions 
of  sec.  2241,  Stats.  1898.  The  answer  to  the  objection  is 
that  the  evidence  conclusively  showed  that  the  grantee  in  the 
unrecorded  deed  immediately  took  possession  of  the  property 
thereunder,  and  that  he  and  his  subsequent  grantees,  includ- 
ing the  defendants,  continuously  remained  in  possession 
thereafter;  thus  giving  actual  notice  to  Goodwin  and  to  the 
plaintiff  of  their  rights,  whatever  they  might  prove  to  be. 
Prickett  v.  Muck,  74  Wis.  199,  42  N.  W.  256. 

Coming  to  the  merits  of  the  case,  we  find  that  the  facts 
were  substantially  without  dispute.  As  to  the  record  title, 
both  parties  trace  their  titles  to  Ruf us  C.  Palmer,  who  orig- 
inally owned  the  land  on  both  sides  of  the  river,  and  erected 
the  dam  in  question,  and  built  and  operated  a  sawmill  on  the 
east  side  prior  to  1860.  There  are  two  chains  of  title  from 
Eufus  C.  Palmer — one  covering  the  land  on  the  east  side  of 
the  river,  and  one  the  land  upon  the  west  side  of  the  river — 
and  the  question  as  to  the  record  title  to  the  dam  and  water 
power  depends  upon  the  construction  to  be  given  to  several 
of  the  deeds  in  these  chains  of  title."  The  first  deed  was  exe- 
cuted by  Ruf  us  C.  Palmer  October  8,  1866,  to  J.  N.  Palmer 
and  W.  H.  Stacy,  and  covered  a  strip  of  land  on  the  west  side 
of  the  river  fifteen  rods  in  width  along  the  river,  beginning 
above  and  extending  some  distance  below  the  dam,  together 
"with  1,500  inches  of  water  under  a  five-foot  head,^'  and  con- 
taining a  covenant  by  the  grantees  to  defray  half  the  expense 
of  keeping  up  the  dam  so  as  to  keep  up  a  five-foot  head  of 
water.  For  convenience,  this  deed  will  be  called  deed  No.  1. 
J.  K.  Palmer  and  Stacy  built  a  gristmill  on  the  west  side  in 


110  SCrPREME  COURT  OF  WISCONSIN.      [Deo. 

Boberte  v.  Decker,  120  Wis.  102. 

• 

or  about  the  year  1869,  and  thereafter  operated  it  by  power 
from  the  dam.  By  subsequent  conveyances  Stacy's  interest 
in  the  property  described  in  the  last-mentioned  deed  was 
vested  in  Mark  L.  Pahner,  and  on  July  11,  1888,  J.  N.  and 
Mark  L,  Palmer  executed  a  deed  to  E.  F.  Decker  and  C.  B. 
Smith,  conveying  no  land  along  the  river,  but  simply  "1,500 
inches  of  water  under  a  five-foot  head,  together  with  all  rights 
and  privileges  in  and  to  the  water  power  dam  and  flowage 
situated  at  the  village  of  Embarrass,  Wisconsin,  known  as 
the  Palmer  dam."  The  first  deed,-  covering  land  upon  the 
east  side,  was  executed  by  R.  C.  Palmer  February  22,  1867, 
to  r.  C.  Webster  (four  months  after  the  first  conveyance  on 
the  west  side,  above  mentioned),  and  conveyed  an  undivided 
one  third  of  the  land  on  the  east  side  of  the  river  (or  the  saw- 
mill property),  "together  with  the  equal  undivided  one  third 
of  the  sawmill  situated  on  the  above-described  real  estate  and 
the  equal  undivided  one  third  of  the  dam,  water  power,  privi- 
leges and  appurtenances  thereunto  belonging  or  in  any  wise 
appertaining."  On  the  28th  of  April,  1868,  R  C.  Palmer 
made  another  conveyance  to  Webster,  containing  the  same 
description  as  that  in  the  last-named  deed,  except  that  the 
fraction  one  sixth  was  used  in  the  description,  instead  of  the 
fraction  one  third ;  thus  by  the  two  deeds  placing  the  title  to 
an  undivided  one  half  of  the  property  described  in  Webster, 
and  retaining  one  half  himself.  These  deeds  will  be  re- 
ferred to  as  deeds  Nos.  2  and  3,  respectively.  Thereafter 
Webster  conveyed  his  interest  to  John  W.  Gtoodwin,  using 
the  same  description  as  in  deeds  2  and  3,  substituting  there^ 
in  the  fraction  one  half,  and  R.  C.  Palmer  conveyed  to  W.  H. 
Stacy  and  W.  H.  Stacy  to  Goodwin  the  other  half  of  the 
same  described  property.  On  April  7,  1874,  John  W.  Good- 
win conveyed  to  John  W.  and  Celia  White  the  land  on  the 
east  side  of  the  river,  "together  with  the  sawmill  situated  on 
the  above-described  real  estate  and  the  equal  and  undivided 
one  half  of  the  dam,  water  power,  privilegea  and  appurte- 
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nances  thereunto  belonging  or  in  any  wise  appertaining." 
The  property  covered  by  this  last  deed  became  vested  by 
mesne  conveyances  in  E,  F,  Decker  and  C.  B.  Smith  July  11, 
1888,  and  Smith  conveved  an  undivided  half  interest  in  the 
dam  and  power  to  defendant  Beedle  December  5,  1899.  On 
the  10th  of  August,  1901,  John  W.  Goodwin  quitclaimed  to 
the  plaintiff  the  undivided  one  half  of  the  dam  known  as  the 
"Palmer  Dam,"  "together  with  all  water  power,  privileges 
and  appurtenances  thereunto  belonging  or  in  any  wise  ap- 
pertaining;" also  all  claims,  demands,  and  causes  of  action 
growing  out  of  the  use  of  water  from  said  dam.  Whether 
Goodwin  had  any  title  to  convey  to  the  plaintiff  whep  he 
executed  this  last-named  deed  depends  primarily  upon  the 
construction  to  be  given  to  deeds  Nos.  1,  2,  and  3,  and  the 
deed  from  Gk)odwin  to  the  Whites. 

The  plaintiff^s  contention  is  that  deed  No.  1  conveyed  no 
part  of  the  stream  or  dam,  but  stopped  at  the  water's  edge, 
and  that  deeds  Nos.  2  and  3  conveyed  one  half  of  the  whole 
dam  and  power  (subject  to  the  use  of  1,500  inches  under 
deed  No.  1),  and  that  hence,  when  Goodwin  purchased  the  re- 
maining Palmer  half  from  Stacy,  he  became  the  owner  of 
the  whole  dam  and  power,  and,  having  deeded  but  one  half 
thereof  to  the  Whites,  he  stiU  retained  one  half,  which  he 
sold  to  the  plaintiff. 

Examining  these  claims  in  order,  we  must  first  consider 
what  passed  under  deed  No.  1.  This  deed,  in  terms,  conveys 
a  fifteen-rod  strip,  covering  the  west  bank  of  the  river  oppo- 
site the  dam,  and  extending  some  distance  both  above  and 
below.  The  well-established  principle  is  that  a  deed  convey- 
ing the  bank  of  a  stream  will  be  presumed  to  convey  to  the 
middle  or  thread  thereof,  unless  such  presumption  be  over- 
come by  actual  reservation  in  the  deed,  or  by  a  clearly  ex- 
pressed intention  in  the  deed  to  limit  the  conveyance  short 
of  that  point  Norcross  v.  OriffUha,  66  Wis.  599,  27  N.  W. 
406.    It  is  said  that  this  principle  d&es  not  apply  to  the  case 
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of  a  grant  bounded  by  the  sliore  of  a  mill  pond,  because  that 
is  an  artificial  body  of  water ;  and  reference  is  made  to  Law- 
son  V.  Mowry,  52  Wis.  219,  9  N.  W-  280,  and  Fox  River 
F.  &  P.  Co,  V.  Kelley,  70  Wis.  287,  86  N.  W,  744,  as  sup- 
porting this  contention.  These  were  cases  of  grants  upon 
the  banks  of  artificial  canals,  and  have  little  or  no  applica- 
tion to  a  mill  pond  which  is  a  mere  enlargement  of  a  river. 
The  supreme  court  of  Massachusetts,  in  a  very  similar  case, 
held  that  a  deed  of  land  bounded  by  a  mill  pond  created  by 
an  artificial  dam,  through  which  the  thread  of  the  stream 
has  always  been  apparent,  passes  land  to  the  thread  of  the 
stream.  Phinney  v.  WattSj  9  Gray,  269.  And  we  approve 
the  doctrine.  But  it  is  said  that  the  grant  of  1,500  inches  of 
water  indicates  clearly  the  intention  to  limit  the  rights  of  the 
grantee  in  the  dam,  and  rebut  the  presumption  that  one  half 
of  it  was  intended  to  be  conveyed.  We  do  not  find  ourselves 
able  to  agree  with  this  contention.  It  appears  that  1,600 
inches  of  water  under  a  five-foot  head  was  more  than  one 
half  of  the  ordinary  flow  of  the  river.  It  may  well  be  that 
the  intent  of  this  clause  was  simply  to  insure  to  the  grantees 
the  use  of  1,600  inches  of  water  at  all  times,  whether  one 
half  of  the  flow  equaled  that  amount  or  not.  This  seems  as 
reasonable  a  construction  as  any  other.  So  we  do  not  find 
any  clear  intention  expressed  in  the  deed  to  limit  the  fconvey- 
ance  to  the  bank  of  the  stream,  either  from  this  clause,  or 
the  covenant  to  defray  one  half  of  the  expense  of  repairs  to 
the  dam ;  and  hence  the  deed  must  be  construed  as  conveying 
to  the  middle  or  thread  of  the  stream,  and  thus  covering  one 
half  of  the  dam. 

This  deed  being  so  construed,  there  can  be  little  doubt  as 
to  the  proper  construction  of  deeds  Nos.  2  and  3.  It  is  true 
that  the  words  in  these  deeds  are  ambiguous,  and  might  be 
construed  as  conveying  one  haK  of  the  whole  dam  and  one 
half  of  the  whole  power,  or  as  conveying  one  half  of  that 
part  of  the  dam  and  power  appertaining  to  the  sawmill  prop- 
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erty,  i.  e.,  one  half  of  one  half ;  but  when  we  consider  the  cir- 
cumstances under  which  they  were  made,  namely,  the  fact 
that  the  west  half  had  already  been  conveyed,  also  that  the 
grantor  retained  one  half  of  the  sawmill,  so  that,  if  he  con- 
veyed one  half  of  the  whole  dam  and  power,  he  would  retain 
no  power  to  contribute  to  the  operation  of  the  mill,  we  can 
entertain  no  doubt  that  these  deeds,  together  with  the  follow- 
ing deeds,  by  which  the  whole  title  to  the  sawmill  property 
and  power  appertaining  thereto  came  into  the  hands  of  Good- 
win, must  be  construed  as  referring  to  the  east  half  of  the 
dam  and  power,  and  not  to  the  whole  dam  and  power.  There- 
fore, when  Goodwin  conveyed  to  the  Whites,  he  owned  simply 
this  east  half,  and  this  brings  us  to  the  construction  of  the 
last-named  deed.  By  this  deed  Goodwin  conveyed  the  saw- 
mill and  land,  and  "one  half  of  the  dam,  water  power,  privi- 
leges and  appurtenances  thereunto  appertaining."  The  lan- 
guage is  substantially  the  same  as  that  used  in  the  previous 
deeds  which  have  been  construed  as  referring  to  only  the 
east  half  of  the  dam,  and  the  question  is  whether  the  same 
construction  must  be  applied  to  this  deed.  If  it  must,  then 
Webster  still  retained  one  half  of  one  half  of  the  dam  and 
power,  and  this  interest  has  passed  to  the  plaintiff,  unless  cut 
off  by  adverse  possession. 

It  is  said  that  it  would  be  absurd  to  place  a  different  con- 
struction upon  substantially  the  same  language  in  two  deeds 
in  the  same  chain  of  title,  but  this  does  not  seem  to  be  nec- 
essarily trua  The  facts  and  circumstances  surr<)unding  and 
following  the  transactions  may  be  so  different  as  to  necessi- 
tate a  different  construction,  and  such  seems  to  us  to  be  the 
case  here.  When  the  Webster  deeds  were  executed,  as  we 
have  seen,  the  grantor  still  retained  an  interest  in  the  mill, 
and  would  presumably  desire  to  retain  corresponding  interest 
in  the  dam  and  power,  but  when  Goodwin's  deed  was  exe- 
cuted he  was  divesting  himself  of  all  interest  in  the  mill  and 
lands ;  he  had  no  further  use  for  dam  or  power ;  and,  further- 
Vou  120—8 
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more,  it  appears  without  dispute  that  his  grantees  went  into 
possession  of  the  whole  property,  and  operated  the  entire 
dam,  claiming  to  own  it,  repairing  and  collecting  the  reve- 
nues thereof,  without  claim  or  suggestion  on  the  part  of  Good- 
win of  any  right  therein,  for  about  twenty-seven  years.  Under 
these  circumstances,  it  seems  clear  to  us  that  the  Goodwin 
deed  to  the  Whites  must  be  held  to  have  conveyed  Goodwin's 
entire  interest  in  the  dam  and  power. 

But  were  the  conclusion  otherwise  upon  this  question,  the 
result  of  the  action  would  be  the  same,  for  the  reason  that  the 
undisputed  facts  show  that  the  defense  of  adverse  possession 
under  the  ten-year  statute  has  been  conclusively  proven.  The 
evidence  shows,  without  dispute,  that  Goodwin  has  been  dis- 
possessed of  the  entire  property  since  the  enecution  of  his 
deed  to  the  Whites,  in  1874,  and  that  since  that  time  the  de- 
fendants and  their  grantors  have  been  in  actual,  exclusive, 
and  adverse  possession,  claiming  title  under  deeds,  and  that 
during  that  whole  time,  and  until  some  time  in  the  year  1901, 
neither  Goodwin,  nor  any  one  under  him,  ever  made  any 
claim  of  title  to  the  dam  or  water  power.  No  more  complete 
case  of  exclusive  and  hostile  possession  on  the  one  side,  and 
abandonment  of  claim  on  the  other,  could  well  be  proven. 

But  it  is  said  that  the  defendants  and  their  grantors  were 
cotenants  of  Goodwin,  and  that  they  cannot  claim  to  hold 
adversely  until  they  have  brought  home  to  him  actual  knowl- 
edge of  the  adverse  character  of  their  possession.  The  diffi- 
culty vdth  this  contention  is  that  there  never  was  a  time  when 
the  defendants  or  their  grantors  knew  that  any  cotenancy 
on  the  part  of  Goodwin  was  claimed,  and  never  acknowledged 
any  such  right.  The  rule  as  stated  in  Sydnor  v.  Palmer,  2ft 
Wis.  249,  is  that  where  a  tenant  in  possession,  having  once 
acknowledged  the  title  of  another  cotenant,  seeks  to  turn  his 
possession  into  an  adverse  holding,  he  must  bring  home 
actual  knowledge  of  his  adverse  holding  to  the  cotenailt,  un- 
less his  exclusive  holding  has  been  so  long  continued  as  to 
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justify  a  finding  of  acquiescence  on  the  part  of  the  cotenants. 
Paladin  v.  Eraayvanger,  96  Wis.  180,  70  K  W.  1113.  There 
has  never  been  any  acknowledgment  of  Goodwin's  cotenancy 
here.  The  defendants  and  their  grantors  have  apparently 
never  known  or  suspected  that  any  such  claim  existed.  If  it 
in  fact  existed  prior  to  1901,  Gtoodwin  kept  the  fact  carefully 
within  his  own  breast  To  hold  that  the  defendants  must 
give  notice  of  their  adverse  holding  to  one  of  whose  claims 
they  were  in  utter  ignorance,  and  whose  rights  they  had 
never  acknowledged  by  word  or  deed,  would  be  absurd. 
By  the  Court. — Judgment  affirmed 


Ix)OSE,  Plaintiff  in  error,  vs.  The  State,  Defendant  in  error. 

November  21 — Decemher  11,  190S. 

Trial:  RvJea  of  court:  Bettinff  aside:  Discretion:  Appeal  and  error: 
Criminal  law  and  practice:  Remarks  of  court:  Separation  and 
exilusion  of  vHtnesses:  Violation  of  order  hy  toitness:  Exclusion 
of  evidence:  Contempt:  Competency  of  toitnesses:  Age:  Birth: 
Family  records:  Memoranda:  Best  evidence:  Rape:  Consent: 
Assault  with  intent  to  commit  rape:  Statutes:  Instructions  to 
jury. 

1.  A  trial  Judge  may  at  pleasure  set  aside  a  rule  of  his  own  mak- 
ing, designed  to  regulate  the  continuance  of  causes  after  being 
once  set  down  for  hearing,  without  committing  reversible  error, 
or  error  at  all,  if  the  rights  of  no  one  are  not  thereby  clearly 
and  substantially  prejudiced. 

:2.  In  a  criminal  case  it  is  not  error  to  say  in  the  presence  of  the 
Jury,  in  effect:  A  cause  for  arrest  does  not  indicate  any  cause 
for  conviction.  When  a  person  is  duly  charged  in  such  a  cause 
and  placed  upon  his  trial  it  is  presumed  to  have  been  regularly 
done,  but  does  not  furnish  any  reason  to  be  considered  by  the 
Jury  as  regards  the  fact  of  guilt 

:8.  The  placing  of  witnesses  in  a  Judicial  trial  under  a  rule  as  re- 
gards their  presence  in  court  other  than  when  giving  their  tes- 
timony, until  that  shall  have  been  given,  and  as  regards  com- 
municating with  each  other  till  they  shall  have  testified,  is 
wholly  a  matter  of  Judicial  discretion. 
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4.  If  a  witness  put  under  a  rule,  as  stated  in  the  last  paragraph, 

violates  the  same,  it  does  not  furnish  any  legitimate  ground 
for  the  exclusion  of  his  evidence  if  the  party  calling  him  is. 
an  innocent  party  in  the  matter. 

5.  In  case  of  a  violation  of  a  rule  as  mentioned  in  the  preceding 

paragraph,  the  person  calling  the  witness  being  innocent  in  the 
matter,  punishment  for  the  transgression  should  be  confined  to 
the  witness  himself,  as  for  a  contempt  of  court. 

6.  A  person  having  arrived  at  an  age  rendering  him  competent  to 

testify  as  a  witness  in  court,  may  give  evidence  respecting  his 
own  age,  although  his  knowledge  thereof  be  )3ased  wholly  upon 
hearsay. 

7.  A  family  record  is  not  the  best  evidence  of  a  birth  noted  therein, 

nor  original  evidence  in  respect  thereto,  the  person  who  made 
the  record  being  alive,  competent  to  testify,  and  within  reach 
of  the  court.  In  such  a  case  such  record  is  of  no  higher  dig- 
nity than  any  other  memorandum. 

8.  The  maker  of  a  memorandum,  or  person  who  knew  at  some 

time  that  it  was  made  correctly,  may  use  the  writing  in  or 
out  of  court  to  refresh  his  memory  preparatory  to  testifying 
in  respect  to  the  matter  therein  referred  to,  and  after  doing 
so  may  so  testify  though  having  no  present  knowledge  as  to 
the  truth  of  such  matter  independently  of  the  writing. 

9.  The  fact  that  the  witness,  in  the  circumstances  above  stated^ 

fails  to  produce  the  memorandum  In  court,  gives  no  ground 
for  rejecting  his  testimony,  unless  he  unreasonably  refuses  to 
produce  it  pursuant  to  the  court's  order.  Absence  of  the  writ- 
ing can  be  considered  as  bearing  on  the  credibility  of  the  wit- 
ness  to  such  extent  as  the  Jury  think  proper  under  all  the  cir- 
cumstances. 

10.  Under  sec.  4382,  Stats.  1898,  disabling  females  under  the  age 

of  fourteen  years  from  consenting  to  sexual  intercourse,  one 
committing  such  an  act  upon  such  a  female,  regardless  of 
the  means  used  to  accomplish  it,  and  of  the  female's  consent 
and  co-operation,  is  guilty  of  the  crime  of  rape. 

11.  An  attempt  to  do  the  act  mentioned  in  sec.  4382,  Stats.  1898,  re- 

gardless of  the  means  reported  to  and  of  whether  the  female 
consents  or  not,  is  an  assault  with  intent  to  commit  the  crime 
of  rape  under  sec.  4383,  Id. 

12.  The  fact  that  a  person  charged  with  the  crime  of  rape  under 

sec.  4382,  Stats.  1898,  may  instead  be  charged  under  sec.  4580* 
with  the  offense  of  fornication,  or  be  charged  under  appropriate- 
statutes  with  the  crime  of  seduction,  or  incest,  according  to 
the  facts,  does  not  militate  against  the  validity  of  such  stat- 
utes nor  the  wisdom  thereof,  since  the  manifest  purpose  of 
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the  same  is  to  insure  adequate  punishment,  so  far  as  prac- 
ticahle,  of  persons  guilty  of  unlawful  commerce  with  female 
children,  avoiding  the  danger  of  their  going  entirely  unpun* 
ished  in  some  cases  because  of  the  severity  of  the  penalty,  or 
the  law  being  endangered  by  the  prohibition  against  cruel  and 
unusual  punishments, — in  view  of  the  change  in  the  legal  age 
of  consent  to  fourteen  years.  Criticisms  of  the  legislative 
policy,  above  indicated,  made  in  State  v.  Wentler,  76  Wis.  89, 
withdrawn. 

13.  The  rule  as  regards  the  evidentiary  efPect  of  disclosure  or  failure 

to  make  disclosure  by  a  female,  to  those  in  her  confidence,  as 
regards  a  crime  of  rape  perpetrated  or  attempted  to  be  per- 
petrated upon  her,  does  not  apply  where  the  element  of  non- 
consent  in  respect  to  the  offense  is  supplied  by  the  statute  and 
there  is  consent  in  fact 

14.  Neither  does  such  rule  apply  to  a  person  to  whom  disclosure  is 

made,  who  delays  in  reporting  her  knowledge  to  others  or  caus- 
ing legal  proceedings  to  be  instituted. 

15.  It  is  not  the  duty  of  the  court,  nor  is  it  proper  as  a  general  rule, 

upon  request  or  otherwise,  to  point  out  to  the  Jury  the  evi- 
dence of  any  particular  witness  upon  a  disputed  matter,  giving 
particular  significance  thereto  and  stating  how  it  should  or 
should  not  be  viewed  as  regards  the  truthfulness  thereof. 

16.  The  suggestion  customarily  made  to  juries  in  prosecutions  for 

rape,  that  they  should  view  the  evidence  of  the  prosecuting 
witness  with  great  care,  having  regard  for  her  state  of  mind 
as  an  injured  person,  and  be  on  their  guard  against  being 
moved  by  sympathy  for  her  to  give  undue  weight  to  the  state's 
evidence,  does  not  apply  to  a  case  where,  though  there  was 
nonconsent  by  force  of  the  statute,  there  was  consent  in  fact 

17.  The  court  having  instructed  the  Jury  in  a  criminal  case  that 

they  should  acquit  the  accused  unless  satisfied  of  his  guilt  from 
the  evidence  beyond  every  reasonable  doubt,  is  not  required, 
whether  requested  or  not,  to  give  further  instructions  on  the 
same  subject. 
, [Syllabus  by  Mabshall,  J.] 

Ebbob  to  review  a  judgment  of  the  municipal  court  of  Mil- 
waukee county :  A.  C.  Brazee,  Judge.    Affirmed. 

Plaintiff  in  error  was  informed  against  for  having,  in  the 
<50unty  of  Milwaukee,  August  19,  1902,  had  criminal  knowl- 
edge of  and  abused  Louisa  Heyer,  a  female  child  under  the 
-age  of  fourteen  years.     Such  proceedings  were  duly  had  in 
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respect  thereto  that  the  accused  was  f  omid  guilty  by  the  ver- 
dict of  a  jury,  of  assault  upon  the  person  named  with  intent 
to  commit  the  crime  of  rape.  Judgment  was  rendered  ac- 
cordingly. The  writ  of  error  was  sued  out  to  review  the 
same. 

H.  L.  Eaton,  iot  the  plaintiff  in  error. 

For  the  defendant  in  error  there  was  a  brief  by  the  Attor- 
ney General  and  W.  D.  Corrigan,  second  assistant  attorney 
general,  and  oral  argument  by  Mr.  Corrigan. 

Marshall,  J.  The  questions  raised  by  the  errors  as- 
signed so  far  as  insisted  upon,  will  be  treated  in  detail  and 
in  the  order  of  their  presentation  in  the  brief  of  counsel  for 
plaintiff  in  error. 

1.  Did  the  court  err  in  taking  the  case  off  the  calendar 
November  21,  1902?  That  is  predicated  on  these  circum- 
stances :  Previous  to  the  call  of  the  case  for  trial  it  had  been 
placed  upoii  the  day  calendar  for  that  purpose.  There  wa& 
a  rule  of  the  trial  court  to  the  effect  that  a  case  thus  placed 
should  not  be  continued  beyond  the  time  when  regularly 
reached,  in  response  to  an  application  therefor  by  either 
party,  unless  for  a  cause  not  known  to  such  party  when  the 
calendar  was  made  up,  or  arising  thereafter.  Upon  the  trial 
day,  the  prosecuting  officer  made  the  application  in  question,, 
giving  as  a  reason  that  he  had  been  unable  to  procure  the 
attendance  of  the  state's  witnesses.  Testimony  was  taken  in 
open  court  in  support  of  the  application,  showing  that  sub- 
poenas for  witnesses  had  been  regularly  issued  and  placed  in 
the  hands  of  an  officer  to  be  executed,  and  that  he  had  made 
quite  extensive  efforts  to  do  so  and  failed.  The  showing 
being  satisfactory  to  the  court  the  application  was  granted, 
the  attorney  for  the  accused  objecting  thereto.  It  is  said  that 
the  ruling  was  in  violation  of  the  rule  above  mentioned,  and 
of  Circuit  Court  Rule  XX.  The  latter  plainly  applies  ta 
continuances  for  the  term,  not  such  as  the  one  in  question. 
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The  rule  of  the  trial  court,  as  the  judge  thereof  held,  was 
fairly  complied  with.  We  see  no  reason  to  override  that  de- 
cision. It  was  made  in  the  due  administration  of  the  court's 
own  rule,  which  it  had  authority  to  violate  if  it  saw  fit,  sav- 
ing the  rights  of  adverse  parties  from  serious  prejudice. 
There  was,  however,  no  purpose  to  ignore  the  rule.  On  the 
contrary  the  court  enforced  it  to  the  extent  which  justice 
seemed  to  require.  Such  a  rule  is  one  of  procedure  merely, 
made  by  the  court  for  the  conduct  of  its  own  business.  A 
violation  of  it  could  not  properly  be  considered  reversible 
error  under  any  circumstance,  in  the  absence  of  the  most 
clear  and  satisfactory  showing  that  the  objecting  party  was 
substantially  prejudiced  thereby.  There  is  no  showing  at  all 
in  that  regard  appearing  in  the  record. 

2.  Did  the  court,  in  the  presence  of  persons  called  to  serve 
as  jurors,  when  they  were  examined  as  to  their  competency, 
make  remarks  prejudicial  to  the  accused  ?  These  are  the  re- 
marks calling  for  consideration  under  that  proposition : 

"There  may  be  cause  for  a  man  to  be  arrested  a  great 
many  times  when  there  is  no  reason  why  he  should  be  con- 
victed." 

"It  is  always  supposed  that.there  is  sufficient  reason  for  a 
man  to  be  before  the  jury  when  he  is  charged  with  an  offense, 
or  otherwise  he  would  not  be  there,  but  that  is  no  reason  to 
be  considered  by  the  jury  at  all." 

The  record  does  not  disclose  the  cause  for  making  such  re- 
marks. The  occasion  seems  to  have  been  the  excusing  of  a 
juror  for  cause.  The  examination  of  the  juror  was  not  pre- 
served in  the  record.  The  circumstances  suggest  that  such 
juror,  on  his  examination,  probably  expressed  some  leaning 
against  the  accused  from  the  mere  fact  that  he  had  been  ar- 
rested and  placed  on  trial  upon  a  serious  charge.  In  any 
event,  the  reasonable  meaning  of  the  language  of  the  court 
seems  to  be  that  a  man  may  be  charged  with  being  guilty  of  a 
criminal  offense,  constituting  a  legitimate  ground  for  arrest- 
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ing  and  placing  him  on  trial,  yet  there  be  no  reason  what- 
ever for  his  conviction  because  of  his  innocence  of  the  charge ; 
therefore  that  the  mere  circumstance  that  an  accused  per- 
son, in  the  due  course  of  the  administration  of  justice,  is 
compelled  to  submit  to  a  trial  on  a  criminal  charge,  should 
not  have  any  influence  whatever,  upon  the  jury  called  to  de- 
cide the  matter,  unfavorable  to  him.  In  that  sense  what  the 
court  said  is  not  subject  to  criticism.  It  is  proper  to  so  in- 
form a  jury  in  submitting  a  case  to  them  for  final  determina- 
tion, or  when  being  examined  upon  the  voir  dire.  It  cannot, 
when  said  at  any  stage  of  a  case,  be  reasonably  considered 
otherwise  than  as  favorable  to  the  accused. 

3.  Did  the  court  err  in  receiving  testimony  against  the  ob- 
jection of  counsel  for  the  accused  ? 

At  the  commencement  of  the  trial  the  court  exercised  its 
discretionary  authority  in  accordance  with  the  wishes  of  the 
accused,  to  exclude  witnesses  from  the  courtroom  except  as 
they  were  called  to  testify,  yet  subsequently  witnesses  were 
allowed  to  testify  who  had  violated,  innocently  or  otherwise, 
the  order  in  that  regard.  The  practice  of  putting  witnesses 
under  a  rule  during  the  trial,  so  that  one  shall  not  be  affected 
in  his  testimony  by  that  of  another,  and  so  that,  so  far  as  pos- 
sible, concert  between  witnesses  may  be  prevented,  is  as  old 
as  the  history  of  trials  in  English  courts.  It  is  doubtless  a 
very  valuable  means  to  the  end  to  be  attained,  the  discovery 
of  truth.  The  use  thereof  is  rarely  ever  refused  when  ap- 
plied for  by  a  party;  while  a  careful  court  will  sometimes 
discover  situations  where  such  means  should  be  adopted,  and 
act  accordingly,  without  the  application  of  counsel  upon 
either  side.  Nevertheless,  neither  the  exclusion  of  witnesses 
while  others  are  testifying,  nor  the  separation  of  witnesses 
till  they  shall  have  given  their  testimony,  is  a  matter  that 
can  be  insisted  upon  as  a  right.  It  is  a  subject  wholly  under 
the  control  of  the  court,  limited  only  by  the  boundaries  of 
sound  judicial  discretion.    Roberts  v.  State,  122  Ala.  47,  25 
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SdUtk  238 ;  Comm.  v.  Knapp,  9  Pick.  496 ;  U.  8.  v.  White, 
6  Cranch,  C.  C.  38,  Fed.  Cas.  No.  16,675 ;  Hey  v.  Comm. 
52  Grat.  946;  Books  v.  State,  66  Ga.  330;  Jemmison  v. 
Oray,  29  Iowa,  637 ;  People  v.  Hall,  48  Mich.  482,- 12  N.  W. 
^65;  People  v.  Oamett,  29  CaL  626;  People  v.  McCarty, 
117  Cal.  65,  48  Pac.  984;  Rainwater  v.  Elmore,  1  Heisk. 
363.  Being  a  discretionary  matter,  it  falls  within  the 
famliar  rule  that  the  decision  of  the  trial  court  in  respect 
thereto  is  not  subject  to  review  except  for  a  manifest  abuse 
of  power.  That,  obviously,  involves  a  pretty  clear  showing 
in  any  case  that  the  person  objecting  was  prejudiced  by  the 
ruling.  True,  there  is  no  want  of  authority  that  a  party  to 
a  judicial  trial  is  entitled  as  a  matter  of  right  to  have  wit- 
nesses put  under  a  rule  as  to  their  presence  in  court  during 
the  examination  of  other  witnesses,  and  as  to  their  conduct 
-during  the  trial  of  a  cause  before  giving  testimony.  ^Yatts 
V.  Holland,  66  Tex.  60 ;  Smith  v.  State,  4  Lea,  428.  But  the 
great  weight  of  authority  is  the  other  way,  and  the  judicial 
policy  of  this  state  is  in  harmony  with  such  weight.  Test- 
ing the  complaint  of  the  plaintiff  in  error  on  this  subject  by 
the  foregoing,  no  reason  is  perceived  for  holding  that  re- 
versible error  waS  committed  in  allowing  the  witnesses  to  tes- 
tify. There  is  no  indication,  that  we  can  discover,  that  the 
accused  was  prejudiced  by  the  court's  ruling.  However,  if 
there  were  such  prejudice,  the  doctrine  supported  by  the 
weight  of  authority  is  that  the  violation  of  the  court's  order 
•does  not  go  to  the  competency  of  the  violator  as  a  witness 
unless  the  party  calling  him  is  a  guilty  participant  therein. 
Bvlliner  v.  People,  96  111.  394 ;  People  v.  Boscovitch,  20  Cal. 
436;  Rooks  v.  State,  supra;  Davis  v.  Byrd,  94  Ind.  625. 
That  is  just.  An  innocent  party  should  not  be  deprived  of 
the  testimony  of  one  of  his  witnesses  because  of  the  latter'.-^ 
transgression  of  which  such  party  is  innocent.  Such  trans- 
gression may  well  bear  on  the  credibility  of  the  witness'  tes- 
timony, as  has  often  been  held,  many  of  the  cases  cited  being 
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examples  of  that,  but  the  direct  punishment  for  the  offense 
should  be  visited  upon  the  offender  himself,  as  for  a  con- 
tempt of  court ;  and  such  is  the  rule  laid  down  in  many  of 
the  cited  cases. 

Complaint  is  made  because  the  girl  upon  whom  the  offense 
was  alleged  to  have  been  committed  testified  as  to  her  own 
age.  That  was  proper  by  a  well-settled  rule  of  evidence. 
Any  one,  after  arriving  at  the  age  of  discretion  so  as  to  be 
competent  to  testify  as  a  witness  at  all,  may  give  evidence  aa 
to  his  own  age.  2  Jones,  Ev.  §  303,  and  cases  cited.  And 
that  applies  though  the  witness  has  no  other  knowledge  in  re- 
spect to  the  subject  except  that  which  was  told  him  by  his 
parents.    Hart  v.  Stickney,  41  Wis.  630. 

The  father  of  the  alleged  abused  child  was  permitted  to 
testify  as  to  her  age.  Objection  was  raised  to  that  because 
the  witness  indicated  that  he  relied  in  part,  in  giving  his  tes- 
timony, upon  a  memorandum  made  by  him  at  the  time  of  the 
child's  birth,  which  memorandum  was  not  produced  in  court. 
We  are  unable  to  discover  any  error  in  that.  The  witness 
testified  to  the  effect  that  he  was  present  at  such  birth,  that 
he  made  the  memorandum,  and  knew  at  the  time  thereof  that 
he  made  it  correctly.  One  may  refer  to  a  memorandum  made 
by  himself  for  the  purpose  of  preparing  to  give  testimony  in 
regard  to  the  fact  involved,  even  if  he  has  no  present  recollec- 
tion independent  thereof,  so  long  as  he  knows  that,  when  he 
made  it,  it  was  in  accordance  with  the  truth.  Bourda  v. 
Jones,  110  Wis.  56,  85  N.  W.  671 ;  Nehrling  v.  Herold  Go. 
112  Wis.  658,  568,  88  N.  W.  614.  The  mere  fact  that  the 
memorandum  is  not  produced  in  court  at  the  time  the  wit- 
ness' testimony  is  given  may  go  to  the  credibility  of  such  tes- 
timony, but  does  not  go  to  the  competency  thereof  or  justify 
the  court  in  rejecting  it  unless  the  witness  unreasonably  re- 
fuses to  comply  with  the  order  of  the  court  to  produce  the 
memorandum.  The  idea  suggested  by  counsel  that  the  mem- 
orandum made  by  the  witness  in  this  case,  which  appears  to 
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have  been  an  ordinary  family  record,  was  the  best  evidence^ 
cannot  find  favor.  No  mere  private  memorandmn  has  that 
dignity,  ordinarily.  Generally  speaking,  its  only  proper  use- 
in  a  judicial  investigation  involving  the  matter  to  which  it 
refers  is  to  refresh  the  memory  of  the  witness  who  made  it 
or  who  at  some  time  knew  that  it  was  correct,  or  as  evidence^ 
in  connection  with  the  verbal  testimony  and  as  a  part  of  the 
witness'  evidence. 

4.  Did  the  court  err  in  refusing  to  direct  a  verdict  in  favor 
of  the  accused  ? 

The  claim  is  made  in  support  of  the  affirmative  of  that 
proposition  that,  since  the  charge  was  laid  under  sec.  4382,. 
Stats.  1898,  i.  e.,  that  the  accused  did  wilfully  and  carnally 
know  and  abuse  the  female  child  mentioned,  she  being  under 
the  age  of  fourteen  years,  the  calls  of  the  statute  were  for 
some  element  of  actual  violence,  or  some  actual  force  and 
subjection  of  the  female's  will ;  that  carnal  knowledge  of  the- 
girl  by  her  consent  and  co-operation  does  not  satisfy  the  stat- 
ute, nor  a  mere  attempt  in  that  regard,  she  consenting  there- 
to, constitute  an  offense  within  the  meaning  of  sec.  4383,  Id., 
under  which  the  accused  was  convicted ;  that  if  he  was  guiltjr 
of  any  offense  it  was  that  of  fornication  under  sec.  4580, 
Stats.  1898,  or  of  taking  indecent  liberties  with  the  girl,  not 
intending  to  commit  rape  upon  her,  under  sec.  4588a;  or  else 
that  sees.  4382  and  4383  are  void  for  uncertainty,  in  view  of 
the  other  sections  referred  to,  under  the  reasoning  in  State 
V.  Wenthr,  76  Wis.  89,  44  N.  W.  841,  45  N.  W.  816. 

We  do  not  deem  it  necessary  at  this  time  to  go  into  a  very 
lengthy  examination,  analysis  and  discussion  of  the  statutes 
referred  to  and  others  that  might  be  mentioned,  since  the  sig- 
nificant element  in  sec.  4381,  placed  there  by  the  act  of  1887, 
which  mainly  led  to  the  condemnation  thereof  in  State  v. 
WentleVj  was  subsequently  eliminated  therefrom,  and  later, 
in  Proper  v.  State,  85  Wis.  615,  55  N.  W.  1035,  and  Lan- 
phere  v.  State,  114  Wis.  193,  89  K  W.  128,  sees.  4382  and 
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4383,  and  the  whole  code  of  laws  so  severely  criticised  in  the 
former  case,  were  in  effect  approved.  The  circumstances  in 
Proper  v»  State  were  quite  similar  to  those  here.  The  ac- 
cused was  charged  in  one  count  under  sec.  4382  and  in  an- 
other under  sec  4383.  He  was  convicted  under  the  latter. 
A  correct  understanding  of  the  decision  requires  one  to  keep 
in  mind  that  in  Fizell  v.  State,  25  Wis.  364,  the  court  held 
that  the  offense  mentioned  in  sec  4383,  as  regards  females 
under  the  age  of  consent,  is  an  attempt  to  commit  the  offense 
mentioned  in  sec  4382,  therefore  that  the  latter  necessarily 
includes  the  former.  Counsel  for  the  plaintiff  in  error  argued, 
in  Proper  v.  State,  the  same  as  coimsel  does  now,  that  con- 
sent on  the  part  of  the  female,  though  under  the  age  of  legal 
consent,  is  inconsistent  with  the  crime  of  rape  or  assault  with 
intent  to  commit  such  crime,  supporting  such  views  with  sub- 
stantially the  same  reasoning  as  counsel  for  plaintiff  in  error 
now  indulges  in.  That  does  not  clearly  appear  by  the  report 
of  the  case  as  published,  but  this  quotation  from  the  counsel's 
brief  shows  it  very  plainly : 

"While  the  common  form  of  an  attempt  to  commit  the  ordi- 
nary rape  is  by  assault  with  such  intent  and  on  an  indict- 
ment for  rape  there  may  be  conviction  of  assault  if  no  tech- 
nical rule  prevents  in  matter  of  principle  and  by  the  better 
judicial  determinations  there  cannot  be  under  the  common- 
law  rules,  an  assault  with  intent  to  have  carnal  knowledge 
of  a  girl  with  her  consent :  because  by  the  common  law  vio- 
lence consented  to  is  not  an  assault  and  the  statute  which 
makes  her  consent  immaterial  in  defense  of  the  carnal  knowl- 
edge does  not  extend  to  the  assault." 

The  court  disposed  of  the  argument,  both  as  to  the  validity 

of  the  statute  and  as  to  the  calls  thereof  being  for  some  act 

of  actual  violence  and  being  inconsistent  with  consent  of  the 

female,  very  briefly,  using  language  to  this  effect : 

"The  prosecutrix,  being  under  the  age  of  consent,  was 
conclusively  incapable  of  legally  consenting  to  the  offense 
charged.  It  was  therefore  neither  necessary  to  allege  nor  to 
prove  want  of  consent.    Any  attempt  to  have  carnal  knowl- 
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edge  of  a  female  under  the  statutory  age  of  consent  is^ 
by  force  of  the  statute  necessarily  against  her  consent  and 
forcible.  There  is  no  ground  for  saying  that  the  statute 
under  which  the  defendant  was  prosecuted  is  void  for  un- 
certainty." 

The  law  of  this  state  is  so  well  settled  along  those  lines 
that  were  it  not  for  the  contrary  doctrine  being  forcibly  urged 
upon  our  attention  at  this  time  we  should  not  feel  warranted 
in  discussing  the  matter.  The  very  clear  statement  of  the 
law  in  Fizell  v.  State  was  never,  after  being  there  promul- 
gated, seriously  questioned  here  for  some  twenty  years.  The 
occasion  of  it  then  was  the  radical  change  in  the  statutes, 
making  it  possible  that  a  person  might  be  charged  with  the 
crime  of  rape  based  upon  an  act  committed  upon  a  consent- 
ing  female  who  had  arrived  at  the  age  of  puberty  and  was  a 
common  prostitute,  an  act  punishable  possibly  under  either 
of  several  other  statutes,  and  under  sec.  4382,  for  a  time,  by 
life  imprisonment,  and  after  1889,  in  effect,  for  that  period. 
Such  legislation  was  deemed  so  drastic  by  some  that  every 
possible  effort  that  could  be  made  was  resorted  to  by  ingenious 
coxmsel  to  avoid  the  literal  effect  thereof.  However,  in  the 
very  thorough  analysis  of  all  the  statutes  having  any  bearing 
on  the  subject,  the  court  said,  in  State  v.  Wentler,  76  Wis. 
89,  44  N.  W.  841,  45  N.  W.  816,  in  respect  to  sec.  4382 : 

"The  offense  punishable  under  this  provision  is  established 
when  it  is  satisfactorily  proven  that  the  person  charged  with 
such  offense  has  in  fact  had  sexual  intercourse  with  the  fe- 
male named  in  the  information,  and  that  she  was  under  the 
age  of  fourteen  years;  and  the  means  used  for  the  purpose 
of  accomplishing  such  intercourse  are  wholly  immaterial.  It 
may  be  brought  about  by  persuasion,  force  or  fraud.  Still 
the  offense  has  been  committed  if  the  intercourse  takes  place, 
and  it  is  as  clearly  applicable  to  a  case  of  fornication,  adul- 
tery, seduction,  or  incest  as  it  is  to  a  case  of  ravishment  by 
force  or  fraud." 

Taking  that  in  connection  with  the  very  plain  language  of 
Fizell  V.  State  to  the  same  effect,  of  which  it  is  merely  af- 
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firmatorj,  notwithstanding  the  changes  in  the  statutes  to 
which  we  have  referred,  it  will  be  appreciated  how  useless 
it  is  to  consider  the  proposition  counsel  for  plaintiff  in  error 
now  urges  upon  our  attention,  unless  we  are  prepared  at  least 
to  seriously  face  the  probability  that  it  would  be  well  and 
proper  to  overrule  the  decisions  on  this  subject  that  have 
stood  as  the  law  of  the  state  for  twenty-five  years.  We  are 
not  so  prepared.  On  the  contrary,  if  it  were  an  original  ques- 
tion it  does  not  seem  that  any  different  conclusion  could  rea- 
sonably be  reached  than  that  which  was  early  declared. 

As  before  indicated,  while  all  the  criticisms  of  the  stat- 
utes found  in  State  v.  Wentler  have  been  remedied  or  ren- 
dered by  subsequent  decisions  unimportant, — since  some  of 
them  have  not  been  specially  referred  to  in  any  subsequent 
decision,  yet  the  general  condition  of  our  statutes  which  gave 
rise  thereto  has  not  been  changed,  the  change  made  going 
only  to  the  matters  held  in  that  case  to  be  fatal ;  and  we  have 
evidence  here  that  those  things  which  brought  out  the  other 
suggestions  unfavorable  to  the  laws  still  remain  therein,  and 
such  suggestions  are  liable  to  be  troublesome  to  trial  courts 
and  give  false  hopes  to  convicted  persons  for  relief  here,  as 
is  the  case  now, — ^we  will  go  over  the  subject  in  response  to 
counsel's  argument. 

In  State  v.  Wentler  the  court  pointed  out  these  then  seem- 
ing inconsistent  and  unreasonable  features  in  the  statutes 
punishing  the  various  phases  of  unlawful  intercourse  between 
the  sexes :  (a)  The  ravishment  of  a  female  over  ten  and  under 
fourteen  years  of  age  by  force  and  against  her  will,  under 
sec.  4381,  is  punishable  with  less  severity  than  the  ravish- 
ment of  a  female  of  the  same  age  by  her  consent  under 
sec.  4382,  rendering  the  two  provisions  clearly  in  conflict, 
{b)  Under  sec.  4381  the  circumstance  that  the  female  is  a 
common  prostitute  mitigates  the  offense,  though  the  criminal 
act  be  perpetrated  by  force  and  against  her  will,  while  the 
■same  act  under  sec.  4382  is  punishable  regardless  of  circum- 
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stances^  by  imprisonment  of  the  male  offender  for  life, 
(c)  Under  the  various  sections  of  the  statutes  circumstances 
might  exist,  as  to  an  act  of  unlawful  intercourse,  such  that 
the  male  particijmnt  therein  might  be  prosecuted  for  incest, 
adultery,  fornication,  seduction  or  rape,  (d)  The  result  of 
holding  that  all  of  the  several  sections  of  the  statutes  are  valid 
would  be  in  effect  to  hold  that  they  clothe  the  district  at- 
torney with  authority  to  decide  as  to  an  act  of  a  particular 
species  of  crime,  under  which  of  the  various  sections  referred 
to  the  offender  shall  be  charged,  (e)  The  statute  permitting 
punishment,  as  it  may  for  an  act  of  sexual  intercourse  with 
a  common  prostitute  might  fall  under  the  constitutional  con- 
demnation of  cruel  and  unusual  punishments,  and  in  any 
event  that  it  is  such  an  outrage  upon  justice  as  to  suggest 
that  the  legislature  did  not  intend  to  make  such  a  law  and 
to  lead  to  the  conclusion,  upon  comparing  it  with  other  stat- 
utes, that  it  is  fatally  repugnant  to  some  of  them  providing 
for  a  more  humane  punishment,  and  is  void.  No  suggestion 
was  made  that  it  was  not  within  the  power  of  the  legislature 
to  make  laws  with  the  features  mentioned  in  "b,"  "c"  and 
I'd.'*  The  peculiar  and  unreasonable  character  thereof  was 
merely  referred  to,  under  a  familiar  rule  for  judicial  con- 
struction, as  giving  rise  to  ambiguity  when  the  laws  were 
considered  with  regard  to  the  purposes  thereof  and  compared 
with  each  other,  requiring  the  court  to  determine  the  legis- 
lative purpose,  if  possible,  otherwise  than  by  looking  at  the 
letter  of  each  statute  by  itself.  The  cause  then  under  con- 
sideration, as  indicated,  arose  under  the  statutes  as  they  ex- 
isted in  1888.  It  involved,  directly,  only  the  validity  of  the 
amendment  to  sec.  4382  contained  in  ch.  193,  Laws  of  1887, 
raising  the  age  of  consent  from  ten  to  fourteen  years,  leaving 
the  pimishment  the  same  as  before,  and  creating  the  repugn 
nancy  between  such  section  and  sec.  4381.  Such  difficulty 
was  discovered  and  brought  to  the  attention  of  the  legisla- 
ture at  its  session  in  1889,  before  the  court  had  spoken  on 
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the  subject.  In  an  attempt  to  remedy  the  same,  ch.  368, 
Laws  of  1889,  was  passed.  The  defect  subsequently  said  by 
the  court  to  be  fatal  to  the  law  of  1887,  and  the  one  strongly 
suggested  as  probably  so,  was  sought  to  be  cured  by  so  amend- 
ing sec.  4381  as  to  change  the  age  limit  therein  to  twelve 
years,  the  unfortunate  mistake  being  made,  however,  of  using 
the  word  "under^'  instead  of  the  word  "over,"  making  the 
statute  apply  to  offenses  upon  females  under  the  age  of 
twelve  years  instead  of  over  that  age,  as  was  manifestly  the 
legislative  intent;  and  by  so  amending  sec.  4382  as  to  change 
the  age  of  nonconsent  from  fourteen  to  twelve  years  in  har- 
mony with  the  intended  change  in  sec.  4381,  and  to  make 
the  punishment  which  theretofore  was  life  imprisonment  in 
all  cases  imprisonment  for  not  more  than  thirty-five  years  nor 
less  than  five  years.  In  1891,  at  the  first  opportunity  for 
dealing  with  the  matter,  after  the  mischief  created  by  the 
mistake  mentioned  was  discovered,  and  after  the  decision  in 
State  V.  Wentler  was  known,  the  subject  was  again  consid- 
ered by  the  lawmaking  power  in  the  light  of  the  judicial 
criticisms  upon  its  previous  work;  and  in  what  resulted, 
ch.  350,  Laws  of  1891,  it  must  be  presumed  that  the  legis- 
lature intended  to  remedy  all  defects  judicially  discovered, 
so  far  as  existing  laws  on  the  subject  were  in  excess  of  leg- 
islative authority,  and  so  far  otherwise  as  in  its  judgment  a 
remedy  should  be  applied.  Sec.  4381  was  amended  merely 
by  correcting  the  mistake  referred  to.  No  other  change  waa 
then  made  therein  or  in  any  other  law  on  any  kindred  sub- 
ject. The  matter  was  again  before  the  legislature  in  1895, 
resulting  in  ch.  370,  Laws  of  that  year,  whereby  the  age 
limit  in  sees.  4381  and  4382  was  changed  to  fourteen  years. 
Thus,  in  the  light  of  the  severe  criticisms  made  in  State 
V.  Wentler,  of  the  laws  on  the  subject  of  unlawful  commerce 
between  the  sexes  as  such  laws  existed  at  that  time,  the  legis- 
lature has  twice  specially  considered  the  matter  and  generally 
considered  the  same  in  the  late  revision  of  the  statutes,  with* 
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out  making  any  chaiage  except  to  eliminate  the  one  feature 
said  to  be  fatal  to  the  law  of  1887  and  the  one  suggested  as 
probably  so, — ^those  we  have  designated  as  "a"  and  "e."  The 
conclusion  from  that  seems  irresistible  that  the  legislature 
bowed  to  the  authority  of  the  court,  so  far  as  it  was  held 
that  it  had  previously  acted  in  excess  of  its  power,  and  that 
otherwise  it  concluded  to  adhere  to  its  own  judgment  as  to 
the  best  public  policy,  as  it  had  a  right  to  do.  In  that,  the 
features  thereof  mentioned  in  "b,'*  "c"  and  "d,'^  now  pointed 
to  upon  the  authority  of  State  v.  Wentler  as  either  rendering 
sees.  4382  and  4383  fatally  defective  or  leading  to  the  con- 
clusion that  the  offense  of  which  the  plaintiff  in  error  was 
charged  does  not  f aU  under  the  former,  nor  the  offense  of 
which  he  was  found  guilty  under  the  latter,  were  indorsed 
by  the  lawmaking  power,  with  the  expressed  opinion  of  this 
court  that  it  was  probably  within  its  power  to  do  so. 

Surveying  the  statutes  as  a  whole,  from  all  that  has  gone 
before,  features  *T),"  "c,"  and  "d,"  aforesaid,  that  once 
seemed  to  the  court  highly  unreasonable  xmder  the  circum- 
stances then  existing,  do  not  have  such  appearance  now. 
Doubtless  in  making  the  radical  innovation  of  raising  the 
age  of  consent  from  ten  to  fourteen  years  the  legislature  had 
in  mind  the  construction  of  the  statutes  in  Fizell  v.  State, 
and  fully  appreciated  that  cases  were  likely  to  arise  falling 
within  the  letter  of  sec.  4382  where  it  would  be  monstroua 
to  charge  the  offender  with  being  guilty  of  a  crime  that  might 
send  him  to  the  state's  prison  in  effect  for  life.  The  offender 
might  be  a  mere  boy;  the  female  a  common  prostitute,  and 
there  be  a  concurrence  of  minds  with  no  very  great  differ- 
ence as  to  the  leading  spirit.  It  doubtless  was  seen  by  the 
lawmakers,  and  they  acted  having  regard  for  the  fact,  that 
cases  were  liable  to  arise  falling  within  the  letter  of  such 
section,  where  justice  would  be  fully  satisfied,  or  at  least 
punishment  would  be  much  more  certainly  visited  upon  the- 
offender,  and  so  far  as  practicable  justice  would  be  satisfied 
Vou  120—9 
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if  not  fully  so,  by  charging  him  under  the  statute  on  the  sub- 
ject of  fornication,  or  some  other  staflite  covering  his  of- 
fense, than  by  attempting  to  secure  his  conviction  of  the 
heinous  crime  of  rape.  Such  attempt,  it  could  be  foreseen, 
under  some  circumstances  might  lead  to  the  infliction  of  a 
too  harsh  punishment, — one  the  very  contemplation  of  which 
might  likely,  in  view  of  that  supreme  equity  in  the  law  that 
puts  so  much  power  in  trial  juries  in  criminal  cases,  result 
in  the  offender  going  entirely  unpunished.  It  was  also  doubt- 
less appreciated  that  it  was  impracticable  to  differentiate  as 
regards  the  circumstances  respecting  all  cases  that  might  pos- 
sibly arise,  dividing  them  with  some  degree  of  accuracy  into 
classes,  and  framing  acts  so  that  an  offense  as  to  one  class 
would  not  fall  under  the  statute  designed  to  reach  another. 
Kaising  the  age  of  consent  from  ten  to  fourteen  years,  re- 
gardless of  circumstances,  so  as  to  apply  to  common  prosti- 
tutes upon  the  one  hand  and  mere  boys  upon  the  other, — all 
classes  regardless  of  means  used  to  accomplish  the  unlawful 
purpose, — ^was  fraught  with  many  difficulties  of  a  most  seri- 
0U8  character,  among  them,  aa  indicated,  being  the  danger 
that  the  very  severity  of  the  law  might  in  many  cases  be  a 
stumbling  block  to  the  infliction  of  any  punishment  in  cases 
calling  loudly  therefor,  unless  existing  statutes  were  left  un- 
disturbed, with  administrative  authority  lodged  somewhere 
as  to  which  statute  was  best  calculated  to  cover  the  given  case. 
Facing  those  situations,  the  legislature,  presumably  with  full 
knowledge  of  all  this  court  had  said  on  the  subject,  in  its 
own  and  superior  wisdom  has  spoken  intending  to  leave  the 
prosecuting  officer  to  exercise  the  administrative  authority 
mentioned,  since  this  court  has  held  that  such  must  be  the' 
result  of  leaving  the  statutes  in  regard  to  the  matter  as  they 
were  in  1888.  They  have  been  so  left.  That  authority  is 
doubtless  not  unlimited.  It  cannot  be  arbitrarily  exercised. 
The  trial  court  must  necessarily  have  .supervisory  control 
over  it  so  as  to  prevent  any  manifest  abuse  thereof.     With- 
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out  the  features  referred  to,  it  would  still  be  doubtful  whether 
sec.  4382,  providing  as  it  does  for  a  maximum  punishment  of 
thirty-five  years  in  the  state's  prison,  and  a  minimum  of  five 
years'  imprisonment,  would  not  offend  against  the  constitu- 
tional provision  condemning  cruel  and  unusual  punishments, 
extended,  as  it  is,  so  as  to  include  the  sexual  act  between  a 
mere  boy  and  possibly  a  common  prostitute.  In  this  the  wis- 
dom of  retaining  sea  4580  unchanged,  in  connection  with 
the  amended  sec.  4382,  is  apparent.  In  some  instances  fall- 
ing under  the  latter,  if  the  charge  were  so  laid,  jurors,  hold- 
ing to  their  own  ideas  of  duty,  in  extreme  cases  would  not 
convict. 

If  anything  were  needed  to  re-enforce  what  has  been  said 
as  to  the  legislative  attitude,  as  to  a  mere  attempt,  in  the 
sense  of  physical  effort,  to  have  commerce  with  a  female  child 
under  the  age  of  consent,  regardless  of  attending  circum- 
stances, being, an  assault  to  commit  the  crime  of  rape,  it  is 
furnished  by  the  act  of  the  legislature,  sec.  4588a.  It  pro- 
vides for  punishing  a  person  severely,  the  maximum  being 
imprisonment  in  the  state's  prison  for  a  term  of  two  years, 
for  taking  indecent  liberties  with  a  female  under  the  age  of 
fourteen  years,  with  or  without  her  consent,  there  being  no 
intent  at  the  time  to  commit  upon  her  the  crime  of  rape. 
That  was  further  supplemented  in  1897  by  sec.  4591a. 

The  conclusion  must  be  the  legislature  supposed  that  the 
intent  to  commit  the  crime  of  rape,  added  to  the  act  made  so 
highly  criminal  by  its  last  utterance,  should  satisfy  the  calls 
of  sec.  4383 ;  and  with  the  former  statutes  to  which  we  have 
referred,  sees.  4382,  4383,  4580,  4588a,  and  4591a,  and 
other  laws  incidentally  referred  to,  all  standing  together,  and 
with  the  effect  we  have  indicated,  would  prevent  or  punish, 
so  far  as  practicable,  abuse  or  corruption  of  female  children. 

6.  Did  tha  court  err  in  refusing  to  give  instructions  re- 
quested by  counsel  for  the  accused?  Six  or  more  distinct 
requests  made  by  counsel  were  refused,  all  bearing  on  the 
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subject  of  early  complaint  by  the  abused  female  in  case  of 
rape,  of  the  offense  committed  upon  her.  Such  requests  were 
framed  upon  the  theory  that  actual  violence  of  a  hostile  char- 
acter is  an  essential  ingredient  of  rape  upon  a  female  under 
the  age  of  fourteen,  under  the  statute,  and  that  the  usual  rule 
in  respect  to  rape  committed  upon  a  female  having  legal  ca- 
pacity to  consent  to  the  sexual  act  applies  to  a  case  like  this, 
where  the  evidence  is  undisputed  that  the  girl  was  an  actual 
participant  in  the  offense.  The  mere  statement  of  the  propo- 
sition is  sufficient  to  show  its  utter  absurdity.  Such  rule  has 
no  application  whatever  to  the  facts  here.  The  requests  were 
properly  refused.  Such  rule  springs  from  the  fact  that  a  fe- 
male upon  whom  the  crime  of  rape  has  been  by  actual  vio- 
lence committed,  will  naturally,  at  the  first  opportunity,  com- 
plain thereof  to  those  in  her  confidence.  Ordinary  common 
sense  would  suggest  that  where  the  act  of  intercourse  consti- 
tutes rape  regardless  of  consent  upon  the  part  of  the  female 
because  of  her  statutory  disability  in  that  respect,  and  she  not 
only  fails  to  object  or  resist,  but  consents  and  co-operates^ 
the  natural  bent  of  her  mind  thereafter  would  be  to  enable 
her  immoral  associate  to  escape  the  consequences  of  his  crim- 
inal act, — ^to  shield  rather  than  to  aid  in  punishing  him.  To 
apply  the  general  rule  to  such  a  case  would  be  unreasonable 
in  the  highest  degree.  The  trial  court  very  properly  in- 
structed the  jury  to  that  effect. 

6.  A  female  witness  who  testified  to  having  discovered  the 
accused  and  the  girl  while  in  the  act  of  committing  the  of- 
fense charged,  did  not  disclose  her  information  in  regard  te 
the  matter  for  nearly  a  month.  As  to  her  evidence  the  court 
was  requested  to  specially  instruct  the  jury  that  the  delay 
strongly  suggested  that  her  evidence  given  in  court  was  un- 
truthful. Such  instruction  was  properly  refused.  It  would 
have  been  plain  error  to  have  so  instructed.  The  witness 
gave  a  very  good  explanation  of  her  delay, — one  that  was 
consistent  with  her  being  a  modest,  honest  woman.    We  need 
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not  go  into  the  details  of  her  evidence  leading  to  that  con- 
clusion. Suffice  it  to  say  that,  after  a  careful  consideration 
thereof,  it  seems  her  conduct  in  not  promptly  informing 
against  the  accused  was  not  a  circumstance  which  warranted 
the  court  in  giving  special  signifipance  thereto  as  tending  to 
impeach  her.  In  any  event,  it  would  not  have  been  proper 
to  instruct  the  jury  that  the  delay,  of  itself,  raised  a  strong 
presumption  of  the  falsity  of  her  testimony.  The  most  that 
would  have  been  proper  to  state  under  any  circumstances,  is 
that  the  delay  was  a  matter  for  consideration,  with  all  the 
other  circumstances  bearing  on  the  question,  in  determining 
the  credibility  of  the  witness's  evidence.  There  is  no  rule  that 
required  the  court,  upon  request  or  otherwise,  to  do  even 
that.  The  doctrine  as  to  an  early  disclosure  by  a  prosecutrix, 
of  the  crime  of  rape  committed  upon  her  by  force,  had  no  ap- 
plication to  the  witness.  Moreover,  it  is  not  the  duty  of  the 
x!ourt,  in  any  case,  upon  request  or  otherwise,  to  single  out 
the  evidence  of  any  particular  witness  and  instruct  the  jury 
in  regard  thereto,  as  to  how  they  should  or  should  not  view 
the  same. 

Two  requests  to  instruct  were  refused,  which  were^to  the 
effect  that  the  jury  should  view  the  evidence  of  the  girl  with 
^eat  care,  having  regard  for  her  condition  of  mind  as  an  in- 
jured person,  and  guard  themselves  against  being  moved  by 
sympathy  in  her  behalf,  to  give  undue  weight  to  the  evidence 
against  the  accused.  Here  again,  counsel's  attitude  was  that 
the  same  rule  should  apply  where  the  female,  though  com- 
petent, is  not  conscious  of  ^having  been  wronged,  where  she 
is  really  a  participant  in  the  unlawful  act,  which  applies  in 
<5ase  of  the  crime  of  rape  committed  by  actual  violence.  Ob- 
viously the  requested  instructions  were  not  good  law. 

Several  instructions  were  refused  which  were  framed  upon 
the  theory  that  although  the  girl  was  under  the  age  of  legal 
'Consent,  the  accused  could  not  be  convicted  of  the  full  offense 
■charged,  nor  with  assault  with  intent  to  commit  such  offense. 
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nor  of  assault,  in  the  absence  of  evidence  of  actual  violence 
toward  the  girl  and  subjection  of  her  will.  From  what  has 
been  said  no  further  discussion  is  necessary  to  demonstrate 
that  such  requests  were  properly  refused. 

Complaint  is  made  because  the  court  refused  to  specially 
instruct  the  juiy  as  foUowa: 

"The  defendant  is  entitled  to  have  the  evidence  against 
him  carefully  and  closely  considered,  and  can  only  be  con- 
victed if,  after  such  scrutiny,  you  can  say  upon  your  oaths 
that  the  evidence  leaves  upon  your  minds  no  reasonable  doubt 
as  to  his  guilt." 

We  are  unable  to  see  how  error  can  be  predicated  on  that, 
since  the  court  fully  instructed  the  jury  that  it  was  their  duty 
to  acquit  the  defendant  unless  satisfied  beyond  every  reason- 
able doubt  of  his  guilt  in  respect  to  some  criminal  offense 
charged  against  him  in  the  information,  and  to  acquit  him 
of  any  offense  so  charged  of  which  they  were  not  from  the 
evidence  so  satisfied. 

7.  Numerous  instructions  were  given  by  the  trial  court  in 
harmony  with  the  rules  of  law  heretofore  discussed,  requir- 
ing the  rejection  of  counsel's  requests  for  instructions,  to  the 
effect  that  the  crime  of  rape,  or  assault  to  commit  the  crime 
of  rape,  cannot  be  committed  upon  ^e  female  actually  con- 
senting thereto,  and  that  the  evidentiary  rule  as  to  early  dis- 
closure by  the  abused  female,  of  the  offense  committed  upon 
her,  does  not  apply  to  one  whose  consent  to  the  act  does  not 
militate  against  its  criminal  character  by  force  of  the  statute. 
Obviously  the  court  gave  the  law  in  that  regard  to  the  jury 
correctly. 

The  foregoing  covers  all  the  propositions  urged  upon  our 
attention.  No  reason  is  perceived  why  the  judgment  should 
be  disturbed.    It  must  be  aiRrraed. 

By  the  Court. — So  ordered. 
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Bakeb,  Plaintiff  in  error,  vs.  The  State,  Defendant  in 

error. 

November  21 — Deaember  11,  lOOS.  -' 

Criminal  Jato  and  practice:  Obtaining  money  under  false  pretenses: 
Cliarita^le  purpose:  Information:  Allegation  of  knowledge  of 
falsity:  Instructions  to  jury:  Reasonable  doubt:  "OrpTians* 
asylum**:  Material  misrepresentations:  Evidence:  Character  of 
accused:  Prior  criminality:  Intent  to  defraud:  Similar  misrep- 
resentations: Remoteness:  Husband  and  vHfe. 

1.  Sec.  4423,  Stats.  1898   (providing  that  "any  person  who  shall 

designedly,  by  false  pretenses  or  by  any  privy  or  false  token 
and  with  intent  to  defraud,  obtain  from  any  other  person  any 
money,  goods,  wares,  merchandise,  or  other  property,"  shall 
be  punished),  prohibits  and  punishes  as  well  the  fraudulent 
obtaining  of  money  or  goods  for  an  ostensibly  charitable  pur- 
pose as  for  any  other.  Btate  v.  Crowley,  41  Wis.  271,  limited 
and  explained. 

2.  In  such  case,  an  information  which,  after  enumerating  the  rep- 

resentations claimed  to  have  been  made  by  the  accused,  al- 
leged that  each  of  such  representations  was  not  a  fact,  "all 
of  which  the  accused  then  and  there  well  knew,"  is  held  a 
sufficient  allegation  of  knowledge  on  the  part  of  the  accused 
of  the  falsity  of  the  statements  charged  against  her. 

3.  An  Instruction  that  "a  reasonable  doubt  which  entitles  an  ac- 

cused person  to  an  acquittal  is  a  doubt  of  guilt  reasonably 
arising  from  all  the  evidence  in  the  case,"  taken  in  connec- 
tion with  the  remainder  of  the  charge,  is  held  to  have  conveyed 
to  the  jury  with  sufficient  clearness  the  rule  that  they  must 
acquit  unless  the  evidence  overcomes  all  reasonable  doubt,  al- 
though the  use  of  the  expression  "which  entitles  an  accused 
person  to  an  acquittal"  is  disapproved.  It  would  be  better  to 
instruct  in  that  regard  that  the  doubt  should  arise  from  a  con- 
sideration of  all  the  evidence  or  want  of  evidence, 

4.  In  a  criminal  prosecution  for  obtaining  money  by  falsely  repre- 

senting that  the  accused  was  collecting  money  for  an  orphan 
asylum,  an  instruction  to  the  effect  that  a  boarding  house  or 
place  where  children  were  taken  care  of  for  hire,  and  in  which 
no  element  of  charity  entered,  cannot  be  considered  an  "or- 
phans' home"  as  the  term  would  ordinarily  be  understood  by 
persons  who  are  solicited  for  charitable  donations  for  the  sup- 
port of  such  an  institution,  as  qualified  in  other  parts  of  the 
charge,  is  held  not  to  have  been  erroneous. 
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5.  In  such  case,  an  instruction  that  the  jury  might  reach  a  verdict 

of  conviction  if  any  of  the  material  representations  were  found 
to  have  been  made  and  to  be  untrue,  with  the  other  necessary 
qualifications,  is  held  not  to  have  been  erroneous.  The  false 
statements  established,  however,  must  have  been  material  in 
the  sense  that  they  of  themselves,  without  aid  from  those 
which  were  not  proved,  induc^d  the  accuser  to  part  with  his 
goods  or  money. 

6.  In  a  criminal  prosecution  the  jury  have  a  right  to  consider  the 

prior  criminality  of  the  accused  only  as  bearing  on  his  credi- 
bility where  he  is  a  witness  on  his  own  behalf,  but  subject 
to  the  exception,  however,  that  in  cases  where  a  specific  in- 
tent is  an  essential  element  of  the  crime  (such  as  the  intent 
to  defraud  in  a  prosecution  for  obtaining  money  under  false 
pretenses),  other  similar  acts  so  closely  connected  with  that 
charged  as  to  tend  directly  to  show  the  intent  characterizing 
the  latter  may  be  proved  for  that  purpose. 

7.  In  a  prosecution  for  obtaining  money  by  falsely  representing 

that  the  accused  was  collecting  money  for  the  support  of  an 
orphan  asylum  maintained  by  her,  evidence  of  conversations 
between  the  accused  and  two  witnesses,  which  took  place  in 
another  state  some  six  months  before  the  oftense  in  question, 
in  which  she  made  statements  concerning  an  orphan  asylum 
quite  different  in  detail  from,  though  having  some  general 
similarity  to,  those  made  to  the  prosecuting  witness,  without 
a  showing  that  such  statements  were  in  any  way  connected 
with  an  intent  to  obtain  money  from  or  defraud  those  to  whom 
they  were  made,  or  that  the  place  then  maintained  by  the  ac- 
cused was  the  same  as  the  one  in  existence  when  the  alleged 
offense  was  committed,  and  evidence  that  the  place  as  de- 
scribed in  said  conversations  was  materially  different  from 
the  place  the  accused  actually  maintained,  is  held  too  remote 
to  be  admissible  as  tending  to  show  fraudulent  intent 

8.  Evidence  more  or  less  derogatory  to  the  accused,  descriptive  of 

an  establishment  maintained  by  her  a  year  and  a  half  before 
the  offense  for  which  she  was  on  trial,  and  also  of  an  estab- 
lishment maintained  for  several  months  prior  to  that  offense, 
both  establishments  being  different  from  that  maintained  at 
the  time  of  the  offense,  is  held  erroneously  admitted. 

9.  Evidence  of  transactions  with  and   communications   from  the 

husband  of  the  accused,  not  in  her  presence,  the  tendency  of 
which  was  to  show  a  purpose  of  himself  and  the  accused  to 
apply  to  their  own  private  accumulations  the  money  obtained 
by  them  from  contributions  for  the  orphan  asylum  and  not  to 
devote  them  to  the  care  of  the  orphans,  is  held  inadmissible. 
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10.  TeBtimony  of  a  witness  as  to  the  conduct  of  herself  and  others 
who  were  soliciting  aid  for  the  orphanage  of  the  accused,  in 
the  absence  of  and  without  anything  to  show  the  accused's 
connection  therewith^  is  inadmissible. 

'11.  Bridence  derogatory  to  the  accused,  such  as  admissions  that  she 
did  not  dare  to  collect  money  due  her  from  her  sister  because 
the  latter  knew  facts  to  her  disadvantage  and  threatened  to 
expose  her,  evidence  of  rumor  in  the  community  and  recollec- 
tions of  the  contents  of  public  records  in  connection  with  her 
.marriage,  are  prejudicial  and  should  have  been  excluded. 

^BBOB  to  review  a  judgment  of  the  circuit  court  for  St. 
Croix  county:  E.  W.  Helms^  Circuit  Judge.    Reversed, 

Plaintiff  in  error  was  convicted  upon  an  information 
which  alleged  that  she  had  feloniously,  unlawfully,  know- 
ingly, designedly,  and  with  intent  to  defraud  one  Alex. 
Turner,  pretended  to  him  that  she  was  a  representative  and 
agent  of  an  orphan  asylum  located  at  the  city  of  Duluth, 
inown  as  the  "Baker  Orphajiage ;"  that  Mrs.  Phipps  was  the 
local  representative  at  Hudson,  Wisconsin,  of  said  asylum 
inown  as  the  "Baker  Orphanage ;"  that  the  same  was  an  in- 
stitution of  the  same  kind  and  character  as  the  Dysart  Or- 
phanage, located  at  Ripon,  Wisconsin;  that  it  was  an  insti- 
tution operated  for  the  care  and  maintenance  of  orphaned 
children,  of  whom  there  were  then  a  large  number  therein 
being  cared  for  and  supported  by  said  asylum ;  that  the  man- 
agement of  said  orphanage  and  she  (the  plaintiff  in  error) 
were  engaged  in  finding  homes  for  orphan  children,  and  that 
she  was  then  collecting  money  for  the  support  and  main- 
tenance of  said  orphanage,  and  for  the  support  and  main- 
tenance of  the  orphan  children  located  therein.  The  in- 
formation then  proceeds  to  allege  that  Mrs,  Baker  was  not 
then  and  there  a  representative  of  said  orphan  asylum,  and 
in  that  form  proceeds  to  negative  the  existence  of  each  of 
the  facts  alleged  to  have  been  represented,  closing  such  nega- 
tion with  the  words  "all  of  which  she,  the  said  Mrs,  J.  8, 
Baker,  then  and  there  well  knew."    It  also  alleges  Turner's 
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Delief  in  the  representations,  and  inducement  thereby  to  give 
to  the  plaintiff  in  error  twenty-five  cents.  To  review  such 
conviction,  and  sentence  to  pay  a  fine  of  $300,  and  be  com- 
mitted to  the  county  jail  until  the  same  be  paid,  not  exceed- 
ing five  months,  the  defendant  brings  this  writ  of  error. 

For  the  plaintiff  in  error  there  was  a  brief  by  /.  W.  Bash- 
ford  and  Theo,  Buehler,  attorneys,  and  Bashfordj  Aylward 
&  Spenslejf,  of  counsel,  and  oral  argument  hj  R.  Jf .  Bash- 
ford. 

For  the  defendant  in  error  there  was  a  brief  by  the  Attoi^- 
ney  General  and  Walter  D.  Corrigan,  second  assistant  at- 
torney general,  and  oral  argument  by  Mr.  Corrigan. 

Dodge,  J.  1,  The  first  assignment  of  error  involves  the 
contention  that  the  statute  (sec.  4423,  Stats.  1898)  pimish- 
ing  the  obtaining  of  money  under  false  pretenses  applies  only 
to  commercial  transactions,  and  is  not  applicable  to  the  mere 
inducing  of  one  to  donate  money  as  a  charity.  This  conten- 
tion has  support  from  People  v.  Clough,  17  Wend.  351, 
which  seems  not  to  have  been  questioned  or  expressly  re- 
affirmed on  this  point  in  New  York.  The  conclusion  was 
reached  in  that  case  on  the  strength  of  the  recitation  which 
preceded  the  English  statute  (30  Geo.  TI,  ch.  24)  which  was 
the  prototype  of  most  of  the  statutes  in  this  country ;  the  lat- 
ter, however,  not  retaining  the  preamble.  That  preamble 
recited  as  to  the  wrong  to  be  reached  by  the  statute  the  ob- 
taining by  evil-disposed  persons  of  divers  sums  of  money  or 
merchandise,  "to  the  great  injury  of  industrious  families 
and  to  the  manifest  prejudice  of  trade  and  credit"  From 
this  the  New  York  court  argued  that  such  trifling  sums  as 
people  were  ever  induced  to  give  to  mendicants  or  for  charity 
were  not  likely  to  cause  great  injury  to  industrious  families, 
or  to  prejudice  trade  and  credit.  The  English  courts,  in  con- 
struing their  own  statute,  have  never  so  limited  it.  Reg.  v. 
TTensler,  11  Cox,  Cr.  Cas.  670;  Reg.  v.  Jones,  Temp.  &  M. 
270.    Nor  has  any  other  court,  so  far  as  we,  or  apparently 
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the  counsel,  have  ascertained,  adopted  the  view  of  the  New 
York  court,  which  has  been  repudiated  by  many  of  them. 
Comm,  V.  Whitcomb,  107  Mass.  486 ;  State  v.  Matthews j  91 
K  C.  636 ;  Strong  v.  State,  86  Ind.  208 ;  State  v.  Styner,. 
154  Ind.  131,  56  N.  E.  98;  2  Wharton,  Cr.  Law,  §  1153; 
Bishop,  Cr.  Law,  §  467.  It  is  claimed  that  this  court,  in 
State  V,  Crowley,  41  Wis.  271,  has  expressly  declared  ita 
adoption  of  the  rule  of  People  v.  Clough,  and  it  is  true  that 
in  that  case,  at  page  284,  this  court  said: 

"After  much  investigation  and  deliberation,  we  have 
reached  the  conclusion  that  the  rule  of  the  New  York  casea 
is  supported  by  the  better  reason,  as  well  as  by  the  weight  of 
authority,  and  that  it  is  our  duty  to  adopt  it." 

That,  however,  was  said  not  with  reference  to  the  point 
in  hand.  The  question  in  State  v.  Crowley  was  merely 
whether  the  inducing  of  one  to  part  with  his  money,  where 
both  were  participants  in  a  criminal  enterprise  and  purpose^ 
was  within  the  statute,  and  it  was  held  that  the  act  was  not 
intended  to  protect  criminals  in  their  unlawful  dealings  with 
each  other ;  that  being  a  suggestion  also  made  in  People  v. 
Clough,  and  being  the  basis  of  decision  in  all  the  other  New 
York  cases  cited.  Clearly,  that  was  the  rule  of  the  New 
York  cases  which  this  court  declared  its  decision  to  adopt. 
We  do  not  deem  it  controlling  upon  the  present  question, 
which  we  may  therefore  consider  as  an  open  one  in  this  state. 

The  language  of  our  statute,  adopted  verbatim  from  Mas- 
sachusetts {State  V.  Green,  7  Wis.  676,  685),  is  general: 

"Any  person  who  shall  designedly,  by  false  pretenses  or 
by  any  privy  or  false  token  and  with  intent  to  defraud,  ob- 
tain from  any  other  person  any  money,  goods,  wares,  mer- 
chandise, or  other  property,"  etc 

The  magnitude  of  the  money  or  property  so  obtained  is  of 
no  consequence  to  the  existence  of  the  crime.  The  turpitude 
of  one  who  defrauds  in  the  name  of  charity  is  at  least  as 
great  as  that  of  one  who  meets  another  at  arm's  length  in  the 
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open  field  of  commercial  transactions.  Criminal  statutes  are 
not  80  much  to  protect  the  individual  from  injury,  as  to 
purge,  as  far  as  possible,  from  the  community,  the  act  deemed 
wrongful  and  prejudicial.  Nor  can  we  concur  with  the  sug- 
gestion of  the  New  York  court  that  parsimony  and  resist- 
ance to  calls  of  charity  are  so  strong  and  effective  generally 
with  our  people  as  to  make  fraud  in  solicitation  for  such  pur- 
poses of  but  trifling  efficacy  or  danger.  We  are  persuaded 
not  only  that  the  great  weight  of  authority,  but  the  true  prin- 
ciple underlying  this  enactment,  requires  the  holding  that  it 
prohibits  and  punishes  as  well  the  fraudulent  obtaining  of 
money  or  goods  for  an  ostensibly  charitable  purpose  as  for 
any  other,  and  that  in  this  respect,  at  least,  the  information 
is  not  insufficient. 

2.  It  is  further  contended  that  the  information  is  insuffi- 
cient for  that  it  does  not  clearly  allege  knowledge  on  the  part 
of  the  accused  of  the  falsity  of  the  statements  charged  against 
her.  The  manner  of  allegation  of  the  falsity  of  the  state- 
ments, and  of  Mrs.  Baker's  knowledge  thereof,  is  set  forth 
in  the  statement  of  facts.  Confessedly,  it  is  somewhat 
inartificial,  and  not  the  most  approved  and  unambiguous 
method  of  asserting  that  the  statements  were  false,  and  that 
the  accused  knew  they  were  false,  and  yet  we  cannot  think  it 
reasonably  capable  of  any  other  significance.  To  declare  that 
an  asserted  fact  is  not  the  fact  cannot  fail  of  declaring  the 
falsity  of  such  assertion,  and  such  declaration  is  made  with 
reference  to  each  of  the  representations  charged  upon  ac- 
cused. The  phrase,  "all  of  which  she,  the  said  Mrs.  J.  S. 
Baker,  then  and  there  well  knew,"  immediately  follows  all 
these  negations  of  fact  without  break,  being  separated  there- 
from merely  by  a  comma.  We  cannot  doubt  that  she  and  her 
counsel  were  fully  informed  that  the  state  charged  that  the 
various  assertions  made  by  her  were  untrue,  and  that  she 
knew  that  the  facts  so  asserted  by  her  did  not  exist,  and  that 
this  is  sufficient 
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3.  Several  assignments  of  error  are  predicated  upon  the 
charge  to  the  jury. 

(a)  Among  these  was  a  somewhat  peculiarly  worded  in- 
struction with  reference  to  the  Dysart  institution,  to  which 
accused  was  claimed  to  have  represented  that  her  orphanage 
had  resemblance.  By  the  evidence  it  appeared  that  there 
never  had  been  any  such  thing  as  the  Dysart  Orphanage  at 
Ripon.  The  court  informed  the  jury  that  there  never  had 
been  such  an  institution,  and  then  went  on  to  instruct  that 
accused  might  be  convicted  under  this  information  if  any 
material  representations  among  those  specified  in  the  in- 
formation were  false.  Counsel  take  diametrically  different 
views  of  the  force  of  this  charge;  the  plaintiff  in  error  as- 
suming that  it  was  an  instruction  that  this  assertion,  at  any 
rate,  was  false,  and  was  enough  to  convict,  while  the  Attor- 
ney General  understands  it  as  a  declaration  that  this  could 
not  be  a  material  misrepresentation,  but  that,  if  there  were 
others  established,  she  might  nevertheless  be  convicted.  As 
it  will  not  be  material  to  the  result,  we  only  call  attention 
to  the  ambiguity  of  the  expressions  used,  as  evinced  by  the 
differing  positions  of  counsel  thereon,  to  the  end  that  upon 
another  trial  such  ambiguity  may  be  avoided. 

(b)  Strenuous  criticism  is  made  upon  the  instruction  with 
reference  to  reasonable  doubt — especially  upon  the  sentence 
therein,  "A  reasonable  doubt  which  entitles  an  accused  per- 
son to  an  acquittal  is  a  doubt  of  guilt  reasonably  arising  from 
all  the  evidence  in  the  case."  This  is  claimed  to  fall  within 
the  criticism  recently  pronounced  in  McAllister  v.  State ^  112* 
Wis.  496,  500,  88  N.  W.  212,  and  to  suggest  the  idea  that 
evidence  must  be  adduced  in  the  case  which  arouses  a  doubt,, 
before  the  jury  are  entitled  to  acquit.  It  suffices  to  say  that 
the  whole  charge,  taken  together,  of  which  this  sentence  is 
merely  a  part,  so  completely  negatived  that  idea,  and  con- 
veyed the  contrary  one — ^that  the  presumption  of  innocence 
pervaded  the  whole  trial,  and  that  acquittal  must  result  un- 
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less  that  presumption  was  overcome  beyond  all  reasonable 
doubt — ^that  it  is  in  no  wise  obnoxious  to  what  was  said  in  the 
McAllister  Case.  The  vice  in  the  instruction  there  criticised 
consisted  in  the  possible  suggestion  to  the  jury  that  convic- 
tion was  their  duty  unless  they  could  find  from  the  evidence 
justification  for  acquittal,  although  that  justification  might 
consist  in  a  reasonable  doubt  raised  by  the  evidence.  The 
instruction  in  this  case,  taken  in  whole,  made  clear  that  they 
must  acquit  unless  the  evidence  overcame  all  reasonable 
doubt.  The  phrase  used  in  the  above-quoted  sentence,  "which 
entitles  an  accused  person  to  acquittal,"  is  not  of  itself  to  bo 
approved.  It  may  be  claimed  that  it  suggests  that  obstacles 
must  be  affirmatively  overcome  to  warrant  acquittal.  The 
substituted  phraseology  used  in  Emery  v.  State,  101  Wis. 
627,-650,  78  K  W.  146,  is  much  preferable,  namely,  'Tbeyond 
which  guilt  must  be  affirmatively  proved  in  order  to  justify 
a  verdict  of  guilty."  That  preserves  the  idea  that  there  ex- 
ists persistently  the  burden  to  prove  guilt,  never  the  burden 
to  prove  innocence.  That  the  doubt  must  be  one  arising  from 
a  consideration  of  the  whole  evidence  is  an  unassailable  prop- 
osition. Emery  v.  State,  supra;  Butler  v.  State,  102  Wis. 
364,  369,  78  N.  W.  690.  That  does  not  mean,  however,  that 
any  specific  or  affirmative  proof  of  innocence  need  be  intro- 
duced to  arouse  the  doubt.  Absence  of  evidence  on  some  sub- 
ject may  leave  the  mind  reasonably  doubtful  of  guilt  Hence 
it  is  well  to  inform  the  jury  that  the  doubt  should  arise  from 
a  consideration  of  all  the  evidence,  or  want  of  evidence, 
though  we  are  not  prepared  to  hold  that  the  absence  of  such 
italicized  addition  is  necessarily  reversible  error. 

(c)  Further  error  is  assigned  upon  the  definition  in  the 
-charge  of  what  might  constitute  an  "Orphanage,"  or  ^Tiome 
for  orphans,''  the  court  saying: 

"If  the  defendant  or  her  husband  were  maintaining  a 
boarding  house,  or  a  place  where  children  were  taken  care  of 
for  hire,  and  in  which  no  element  of  charity  entered,  then 
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such  institution  cannot  be  considered  as  an  orphans'  home, 
as  the  term  ^ould  ordinarily  be  understood  by  persons  who 
are  solicited  for  charitable  donations  for  the  support  of  such 
an  institution." 

This  was  qualified  in  other  parts  of  the  charge  by  state- 
ments that  it  was  not  inconsistent  with  the  existence  of  an 
orphanage  that  money  might  be  paid  for  the  care  and  nurture 
of  the  inmates,  or  that  the  persons  in  charge  thereof  should 
receive  their  expenses  and  reasonable  compensation  and  emol- 
ument for  so  doing.  The  concrete  question  presented  is 
whether  some  element  of  charity  is  essential  to  the  thing  de- 
scribed by  the  accused,  according  to  the  information,  as  an 
orphan  asylum  and  as  the  Baker  Orphanage.  It  is,  perhaps, 
possible  that  an  institution  might  be  maintained  solely  and 
entirely  for  profit,  the  primary  purpose  of  which  was  to  fur- 
nish facilities  for  the  care  and  nurture  of  children  bereaved 
of  parents,  just  as  a  hospital  for  the  care  of  the  sick  may  be 
.maintained  upon  that  theory,  and  may  prove  to  be  profitable 
to  the  proprietors.  It  is  hardly  conceivable,  however,  that 
the  proprietors  of  such  an  institution  would  expect  the  public 
to  make  contributions  towards  its  support  if  informed  of  its 
characteristics.  Lexicographers  are  not  unanimous,  but  lean 
toward  a  meaning  for  "orphanage''  or  "orphan  asylum"  sug- 
gesting destitution  of  those  relieved,  rather  than  a  profit- 
seeking  enterprise :  Standard  Diet. :  "Orphanage.  An  insti- 
tution for  the  care  of  destitute  orphans;  orphan  asylum." 
Century  Diet. :  "Orphanage.  An  institution  or  home  for 
orphans;  orphan  asylum;  an  asylum  or  home  for  destitute 
orphan  children."  Webster:  "Orphanage.  An  insfitution 
or  asylum  for  the  care  of  orphans."  Id. :  "Asylum.  An  in- 
stitution for  the  protection  or  relief  of  some  class  of  desti- 
tute, unfortunate,  or  afflicted  persons."  We  are  persuaded 
that  the  definition  adopted  by  the  trial  court  accords  with  the 
meaning  which  the  words  must  have  had  in  the  context,  and 
under  the  circumstances  where  uttered,  according  to  the  in- 
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formation  and  the  evidence  of  the  complaining  witness.  It. 
is  not  conceivable  but  the  accused  must  have  used  them  in 
the  sense  of  suggesting  some  measure  of  charity,  and  with 
the  expectation  that  they  would  be  understood  in  that  sense 
by  the  hearer.  We  hold  that  there  was  no  error  in  the  charge 
on  this  subject. 

(d)  As  already  stated,  the  court  instructed  the  jury  that 
they  might  reach  a  verdict  of  conviction  if  any  of  the  mate- 
rial representations  were  found  to  have  been  made  and  to  be 
untrue,  with  the  other  necessary  qualifications.  No  authority 
is  cited  in  opposition  to  the  correctness  of  this  rule,  which 
has  been  entirely  approved  in  this  state  as  to  civil  cases. 
(Shaw  V.  Gilbert,  111  Wis.  185,  86  N.  W.  188),  and  is  sup- 
ported in  criminal  prosecutions  by  Bex  v.  Dale,  7  Carr.  &  P. 
352,  and  State  v.  Mills,  17  Me.  211.  We  see  no  reason  why 
the  rules  in  civil  and  criminal  cases  on  this  subject  should 
differ,  except  as  to  the  certainty  of  proof.  Of  course,  it  must 
appear  that  the  false  statements  which  are  established  were 
material  in  the  sense  that  they  of  themselves,  without  aid 
from  those  which  are  not  proved,  induced  the  accuser  to  part 
with  his  money  or  goods ;  else  the  crime  of  obtaining  goods 
by  false  pretenses  is  not  accomplished.  We  conclude,  there- 
fore, that  there  was  no  error  in  this  instruction. 

4.  We  now  come  to  the  errors  assigned  upon  the  admis^ 
sion  of  evidence,  which  are  very  numerous,  but  not  more  so 
than  is  warranted  by  the  extraordinary  flights  of  inquiry  in 
which  the  trial  court  indulged  the  state's  counsel  Much  of 
the  objected  testimony  consisted  of  narratives  of  conversa- 
tions with  and  conduct  of  the  accused  on  other  and  remote 
occasions,  so  interlarded  with  gossipy  or  scandalous  sugges- 
tion and  innuendo  as  to  indicate  the  purpose  of  the  witnesses,. 
if  not  of  counsel,  to  degrade  and  discredit  her  in  the  esteem 
of  the  jury.  Any  such  attempt  on  the  part  of  counsel  in  the 
trial  of  any  case,  but  especially  of  the  attorney  for  the  state 
in  a  criminal  prosecution,  is  highly  improper,  and  should  be- 
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promptly  checked  by  the  trial  court.  Barton  v.  BruLetfj  119 
Wis.  326,  96  N.  W.  815.  One  accused  has  the  right  to  have 
his  guilt  or  innocence  of  the  particular  charge  impartially 
tried  by  the  jury,  unprejudiced  by  any  Imowledge  of  his  gen- 
eral bad  character.  This  subject  has  been  so  recently  treated 
vn:JPaul8on  v.  State,  118  Wis.  89,  94  N.  W.  771,  a^d  Barton 
r.  Brvley,  supra,  that  we  may  forego  further  remark  upon 
its  general  aspects.  Notwithstanding  this  general  right  to 
immunity  from  inquiry  into  previous  character,  and  abso- 
lute right  against  such  inquiry  for  mere  purposes  of  vilifica- 
tion, still  the  accused  sometimes  must  be  subjected  to  a  dis- 
closure of  improper  or  criminal  conduct  other  than  that 
charged,  when  such  disclosure  is  the  incidental  and  unavoid- 
able result  of  proving  some  essential  and  material  fact  rele- 
vant to  the  particular  issues  on  trial — as,  for  example,  con- 
viction of  another  crime  may  be  proved  against  an  accused  if 
he  takes  the  stand  as  a  witness,  but  merely  to  affect  his  cred- 
ibility. Further  than  that  the  jury  have  no  right  to  consider 
his  prior  criminality  as  bearing  on  the  probability  of  his 
commission  of  the  acts  charged,  though  probably  they  cannot 
be  prevented  from  so  doing,  unconsciously  if  not  consciously. 
In  a  class  of  cases  where  a  specific  intent  is  an  essential  ele- 
ment of  the  crime,  other  similar  acts  so  closely  connected 
with  that  charged  as  to  tend  directly  to  show  the  intent  char- 
acterizing the  latter  may  be  proved  for  that  purpose.  The 
crime  here  charged  involves,  as  an  essential  element,  the  in- 
tent to  defraud,  and  is  among  that  exceptional  class.  Mayer 
V.  People,  80  N.  Y.  364.  This  exception  does  not  open  the . 
door  to  general  vilification,  however.  It  is  no  more  proof  of 
the  fraudulent 'intent  than  of  the  other  elements  of  the  crime 
that  accused  is  of  loose  morals  or  general  dishonest  tend- 
encies. Whart.  Or.  Ev.  §  46;  Coram,  v.  Shepard,  1  Allen,. 
575.  Intent,  in  its  legal  sense,  is  quite  distinct  from  motive. 
It  is  defined  as  the  purpose  to  use  a  particular  means  to  effect 
a  certain  result.  Motive  is  the  reason  which  leads  the  mind 
Vol.120— 10 
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to  desire  that  result.  The  intent  charged  here  is  the  purpose 
to  mislead  Turner  into  giving  money  in  reliance  on  supposed, 
but  not  existent,  facts,  known  by  the  accused  not  to  exist. 
The  law  permits  the  inference  that  one  who  commits  a  series 
of  acts  bearing  close  similarity  and  connection  with  each 
other,  and  clearly  evincing  a  similar  intent  in  each,  probably 
has  the  same  intent  in  another  act  of  the  same  nature  as,  and 
clearly  connected  with,  such  series.  Comm,  v.  Stone,  4t  Mete. 
43;  Weyman  v.  People,  4  Hun,  511,  affirmed  in  62  N.  Y. 
623 ;  People  v.  Molineux,  168  K  Y.  264,  297,  61  K  E.  286 ; 
State  V.  Cole,  19  Wis.  129;  Williamson  v.  State,  74  Wis. 
263,  42  K  W.  Ill;  Eoscoe,  Cr.  Ev.  (11th  Eng.  ed.)  pp.  93, 
491.  It  is  under  this  rule  that  the  state  claims  admissibility 
generally  for  the  testimony  now  under  consideration. 

A  large  part  of  this  protested  evidence  consisted  of  testi- 
mony of  two  witnesses  to  conversations  with  the  accused  in 
Minnesota  some  six  months  before  the  offense  in  which  she 
made  statements  as  to  an  orphanage  maintained  by  her  quite 
different  in  details  from  those  made  to  Turner,  though  hav- 
ing some  general  similarity.  There  is  no  showing  that  these 
statements  were  in  any  way  connected  with  an  attempt  to 
obtain  money  from,  or  otherwise  defraud,  those  to  whom 
they  were  uttered.  There  was  no  showing  that  the  place  then 
maintained  by  her  was  the  same  as  that  existing  April  1, 
1902,  and  later  in  the  trial  the  contrary  expressly  appeared. 
No  relationship  whatever  is  suggested  between  these  conver- 
sations in  Minnesota  and  that  with  Turner,  except  that  in 
both  of  them  the  existence  of  an  orphans'  home  was  men- 
tioned, and  some  description  thereof  given.  This  was  fol- 
lowed by  evidence  that  the  place  maintained  by  accused  in 
October,  1901,  was  quite  different  from  the  description  given 
to  these  witnesses.  We  are  unable  to  discover  any  semblance 
of  connection  between  these  transactions  and  that  charged, 
especially  with  reference  to  the  intent.  Whatever  the  in- 
tent in  the  earlier  ones — ^mere  boasting  or  what — it  certainly 
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•could  not  have  been  that  charged  to  have  existed  in  the  in- 
terview in  April,  1902.  By  the  admission  of  this  evidence 
the  accu^d  was  exhibited  to  the  jury  as  a  liar,  and  was  dis- 
credited and  abased,  as  she  ought  not  to  have  been.  We 
deem  it  altogether  remote  and  inadmissible. 

None  of  the  other  evidence  presented  by  the  assignments 
of  error  is  even  claimed  to  come  within  the  exception  above 
discussed,  permitting  proof  of  other  similar  transactions  in, 
a  trial  for  false  pretenses.  We  will  consider  it  as  briefly  as 
we  may. 

A  considerable  body  of  testimony  was  given  in  description 
of  an  establishment  maintained  by  accused  about  the  autumn 
of  1900,  known  as  "Sacred  Refuge" — all  of  it  more  or  less 
derogatory.  We  are  wholly  at  loss  to  account  for  the  offer 
or  admission  of  this  evidence,  unless,  indeed,  the  court  con- 
ceived that  an  orphanage  could  not  be  kept  by  an  unsuitable 
person,  and  that  bad  housekeeping  at  any  time  tended  to 
«how  the  keeper  unfit  to  maintain  an  orphanage.  It  cer- 
tainly did  not  tend  to  prove  that  the  specific  statements  made 
by  her  as  to  an  entirely  different  establishment  in  April, 
1902,  were  false.  That  was  the  fact  charged  against  her. 
Admission  of  this  class  of  evidence  was  error. 

Another  very  great  mass  of  evidence  was  offered  from 
numerous  witnesses,  but  especially  from  one  Mrs.  Parker, 
descriptive  of  the  establishment  maintained  by  the  accused 
and  her  husband  at  No.  4544  London  Boad  during  the 
months  of  December,  January,  February,  and  perhaps  part 
of  March.  A  great  deal  of  this  testimony  was  derogatory, 
showing  the  place  to  be  very  badly  kept,  to  be  wholly  inade- 
quately furnished,  and  was  permeated  throughout  by  sug- 
gestion of  ill  treatment  of  the  few  children  who  were  its  in- 
mates. It  must  have  been  very  injurious  to  the  accused,  if 
not  properly  admissible.  A  large  part  of  this  testimony  was 
given  without  its  appearing  whether  the  establishment  re- 
ferred to  was  the  same  maintained  bv  the  accused  on  the  1st 
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of  April,  1902,  the  time  of  alleged  misrepresentations  to 
Turner ;  but  it  finally  appeared  by  one  of  the  state's  witnesses 
that  the  accused  had  removed  from  4544:  London  Boad,  and 
established  herself  in  a  diiSFerent  location  on  the  same  street, 
about  the  1st  of  April,  and  by  another  witness  that  such  re- 
moval was  prior  to  the  1st  of  April,  and  either  in  March  or 
late  in  February.  There  is  no  evidence  tending  to  show 
that  the  last  place  was  either  identical  with  or  similar  to  that 
kept  during  the  period  covered  by  this  testimony.  The  evi- 
dence was  objected  to  on  the  ground,  amongst  others,  of  re- 
moteness. We  cannot  avoid  the  conclusion  that  this  objec- 
tion was  well  founded.  There  is  no  presumption,  especially 
upon  a  criminal  trial,  that  one  who  in  January  had  an  in- 
adequate establishment  at  one  place  also  has,  after  removal 
to  another  place,  an  inadequate  and  unfit  establishment.  It 
is  not  alleged  in  the  information  that  Mrs,  Baker  made  any 
representations  as  to  what  kind  of  an  establishment  she  main- 
tained in  January,  but  merely  th&t  at  the  time  of  her  con- 
versation with  Turner  she  had  an  orphan  asylum.  If  it  be 
conceded  that  evidence  of  lack  of  furnishings,  small  number 
of  children,  charges  for  their  board,  inadequate  clothing,  and 
the  like,  go  to  prove  that  the  establislmient  was  not  an  orphan- 
age or  orphan  asylum,  within  the  meaning  of  those  words  as 
used  by  the  accused  to  Mr.  Turner;  still  this  class  of  evi- 
dence had  no  tendency  to  show  the  falsity  of  the  statements 
made  by  her  as  to  an  institution  entirely  distinct  and  sep^ 
arated  by  a  removal  and  by  some  period  of  time  from  that 
which  the  witnesses  saw.  We  must  hold  that  the  admission 
of  this  class  of  testimony — especially  so  much  of  it  as  came 
in  after  the  fact  of  the  removal  to  the  other  place  appeared — 
was  error. 

Two  or  three  witnesses  were  allowed  to  testify  to  transac- 
tions with  and  communications  from  the  defendant's  hus- 
band, not  in  her  presence,  the  tendency  of  which  was  to  show 
a  purpose  of  himself  and  wife  to  apply  to  their  own  private 
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accumulations  all  moneys  obtained  by  them,  and  not  to  devote 
them  to  the  care  of  l!he  orphans ;  also  a  desire  to  be  secret  as 
to  the  amounts  received.  It  seems  too  obvious  even  to  re- 
quire statement  that  this  was  erroneous.  If  any  facts  exist 
within  the  knowledge  of  a  third  person,  they  must  be  proved 
by  the  testimony  of  that  person,  and  not  as  hearsay  by  those 
to  whom  he  has  made  statements;  but  especially  were  the 
statements  of  the  husband  inadmissible  agaii^st  the  accused, 
for  he  could  not  have  been  permitted  to  testify  to  them. 
Carney  v.  Oleissner,  58  Wis.  674, 17  N.  W.  398. 

Some  testimony  was  given  by  Mrs.  Smith  as  to  conduct  of 
herself  and  others  who  were  soliciting  money  in  Minnesota 
for  this  orphanage,  in  the  absence  of  Mrs.  Baker,  and  with 
which  she  is  not  shown  to  have  had  any  connection.  The 
facts  testified  to  are  of  very  little  relevancy,  and  we  might 
think  them  nonprejudicial,  but  the  inadmissibility  of  suclr 
evidence  is  obvious.    It  is  entirely  res  inter  alios  acta. 

Testimony  was  admitted  from  dilBFerent  witnesses  tending 
to  show  circumstances  derogatory  to  the  accused — part  of  it 
by  her  own  admissions,  and  part  of  it  by  rumors  in  the  com- 
munity and  by  recollection  of  the  contents  of  public  records. 
The  more  prominent  of  those  subjects  were,  for  example,  an 
admission  by  Mrs.  Baker  that  she  did  not  dare  to  force  her 
sister  to  pay  over  money  due  her,  because  that  sister  knew 
things  to  her  disadvantage,  and  threatened  to  expose  her; 
also  that  she  and  her  husband,  while  living  together  and  hav- 
ing a  young  baby,  were  rumored  in  the  community  not  to  be 
married,  and  that  they  at  first  asserted  a  marriage  in  Minne- 
apolis, but  could  not  produce  certificate,  then  admitted  it  to 
be  only  a  common-law  marriage,  and  then  later  were  formally 
married,  as  witness  ascertained  from  a  record  inspected  by 
him  at  West  Superior.  There  were  other  things  more  or  less 
injurious  to  the  general  character  of  accused  and  of  her  hus- 
band admitted  in  evidence,  not  needing  mention  in  detail. 
A  reference  to  Ooodwin  v.  State,  114  Wis.  318,  90  N.  W. 
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170,  Paulson  v.  State,  118  Wis.  89,  94  K  W.  771,  and  Bar- 
ton V.  Bndey,  119  Wis.  826,  96  N.  W.  815,  must  suffice  to 
show  not  only  the  error,  but  the  extreme  prejudice  to  the  ac- 
cused from  such  testimony.  There  may  be  doubt  whether 
full  exception  was  reserved  to  all  of  these  objectionable  items 
of  evidence,  but  enough  to  .constitute  reversible  error  were 
duly  excepted  to. 

This  opinion  has  already  extended  to  such  volume  that  we 
feel  the  very  many  other  assignments  of  error  upon  details 
in  the  admission  of  evidence  may  be  passed  without  express 
discussion,  and  left  with  the  expectation  that  any  errors 
therein  will  not  reappear  upon  a  new  trial,  conducted  in 
deference  to  the  general  suggestions  hereinabove  contained, 
Enough  errors  certainly  have  already  been  pointed  out  to 
render  reversal  unavoidable. 

*    By  the   Court, — Judgment  and  sentence  reversed,   and 
cause  remanded  for  a  new  trial. 
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Lowe,  Respondent,  vs.  Conboy,  Appellant 

Bepteniber  29, 190S— January  J2, 1904. 

Constitutional  law:  Police  power:  Health  officers:  Summary  destruc- 
tion of  property:  Liability:  QuA&i-judicial  offlcers:  Court  and 
jury, 

1.  The  legislature  may,  under  the  police  power,  grant  to  boards  of 

health  authority  to  employ  all  necessary  means  to  protect  the 
public  health,  and  may  even  authorize  such  bodies  Immediately 
and  summarily  to  destroy  private  property  which  is  in  fact  a 
nuisance  or  source  of  danger  to  public  health,  without  a  pre- 
liminary formal  legal  proceeding  and  a  judicial  trial. 

2.  The  appearance  of  a  malignant  and  contagious  disease,  such  as 

anthrax  in  cattle,  is  in  its  nature  such  a  menace  to  the  public 
health  as  to  bring  it  clearly  within  the  class  of  cases  which  can 
only  be  effectually  dealt  with  by  the  destruction  of  the  animals 
afiOlcted. 

3.  Where  giuui-judiclal  officers,  such  as  a  health  officer  or  board 

of  health,  have  summarily  destroyed  private  property  on  the 
ground  that  it  constituted  a  menace  or  cause  of  sickness  dan- 
gerous to  public  health,  the  owner  thereof  may  recover  its 
value  from  the  person  responsible  for  its  destruction,  if  such 
property  was  not  in  fact  such  a  menace  or  source  of  danger, 
the  judgment  or  discretion  vested  in  such  officers  being  no  pro- 
tection to  him.  In  such  a  case,  for  an  invasion  of  the  private 
property  rights  of  others  if  they  have  no  redress  except  an  ac- 
tion against  the  officers.  Fath  v.  Koeppel,  72  Wis.  289,  so  far 
as  it  conflicts,  overruled. 

4.  Uncontradicted  evidence  that  the  defendant,  a  health  officer, 

made  a  written  order  directing  the  destruction  of  certain  prop- 
erty of  the  plaintiff,  that  he  gave  personal  directions  to  the 
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deputy  health  officer  and  others  who  actually  destroyed  the 
property,  and  that  such  persons  acted  and  proceeded  under  his 
order  and  directions,  is  held  sufficient  to  warrant  the  court  in 
answering  In  the  afflrmatlye  a  question  of  the  special  verdict 
as  to  whether  the  defendant  caused  the  destruction  of  said 
property. 

Appeal  from  a  judgment  of  the  circuit  court  for  Clark 
county :  James  O'Neill,  Circuit  Judge.    Affirmed. 

Respondent  was  engaged  in  the  business  of  conducting  a 
meat  market  in  the  city  of  Neillsville.  Appellant  is  a  phy- 
sician residing  there,  and  was  the  city  physician  and  health 
officer.  On  August  3,  1901,  a  steer  of  respondent's  herd  of 
cattle  on  his  farm  was  found  sick  from  an  ailment  unknown 
to  him,  l)ut  supposed  to  have  resulted  from  drinking  water 
containing  paris  green.  He  called  Dr.  Brown,  a  veterinary 
surgeon,  who  gave  the  steer  an  antidote  for  paris  green  poison- 
ing, but  upon  further  examination  informed  respondent  he 
l)3lieved  the  steer  was  afflicted  with  anthrax,  and  that  an- 
other animal  of  the  herd  showed  symptoms  of  anthrax.  The 
steer  died  about  eight  o'clock  in  the  evening  of  the  same  day. 
Respondent  and  his  son  flayed  him,  then  buried  the  carcass, 
and  placed  the  hide  on  others  in  the  basement  of  his  meat 
market  Dr.  Roberts,  the  state  veterinarian,  arrived  at 
IsTeillsville  the  following  morning,  and  with  respondent  vis- 
ited the  place  where  the  steer  had  died.  Dr.  Roberts  pro- 
cured some  blood  from  the  spot  i)ointed  out  by  respondent  as 
the  place  whore  the  steer  had  been  flayed.  This  specimen  of 
blood  was  mounted  on  microscopic  slides  by  appellant's 
brother,  a  doctor  at  Neillsville,  who  examined  it  microscopic- 
ally, and  concluded  it  contained  the  bacilli  of  anthrax.  The 
same  slide  was  thereafter  examined  microscopically  by  Dr. 
Russell,  the  state  bacteriologist,  who  reported  to  appellant 
that,  so  far  as  could  be  ascertained  from  the  examination, 
the  specimen  disclosed  the  presence  of  the  bacilli  of  anthrax. 
Appellant  was  absent  from  Neillsville  August  3d  and  4th. 
Dr.  Roberts,  the  state  veterinarian,  left  Neillsville  August 
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4th,  giving  directions  to  appellant's  brother  to  have  the  herd 
quarantined  until  his  return.  He  returned  August  7th,  vac- 
cinated the  herd  supposed  to  have  been  exposed,  repeated  this ' 
treatment  August  19th,  and  then  ordered  the  quarantine  of 
the  herd  and  pasture  removed.  On  Monday  morning,  Au- 
^st  5th,  appellant  returned  to  Neillsville,  was  informed  of 
these  occurrences,  held  a  consultation  with  the  mayor  of  the 
city  and  chairman  of  the  city  board  of  health  and  the  city 
attorney ;  later  in  the  day  received  instructions  from  the  sec- 
retary of  the  state  board  of  health  to  destroy  any  hides  which 
had  been  exposed,  and  disinfect  the  shop  and  premises  if  ex- 
posed to  anthrax  infection.  Upon  this  and  other  informa- 
tion obtained  by  appellant  he  believed  the  steer  died  from 
anthrax,  and  that  respondent's  shop  and  some  hides  and  beef 
in  respondent's  slaughter  house  had  been  exposed  to  this  dan- 
gerous and  infectious  disease.  He  issued  a  written  order 
August  5th,  and  directed  Dr.  Brown,  as  deputy  health  officer, 
to  serve  it  on  respondent.  This  order  notified  and  directed 
respondent  to  remove  the  hides  from  the  basement  of  his 
premises,  and  destroy  them,  and  the  beef  of  a  heifer  which 
respondent  and  his  son  had  butchered  and  prepared  for  the 
market  on  the  morning  after  flaying  and  burying  the  dis- 
eased steer  was  also  to  be  destroyed.  This  heifer  w^s  the 
same  animal  that  Dr.  Brown  had  pointed  out  to  respondent 
as  having  symptoms  of  anthrax.  Kespondent  refused  to  com- 
ply with  this  order,  and  thereafter  on  the  same  day  the  hides 
and  beef  were  burned  under  the  supervision  of  the  city 
mayor,  pursuant  to  the  order  of  August  5th. 

It  appears  that  anthrax  is  one  of  the  most  virulent  and 
deadly  diseases  known  to  science,  and  infectious  and  epidemic 
in  character  to  a  high  degree. 

Upon  the  trial  the  court  found  that  appellant  acted  in  good 
faith  in  the  discharge  of  what  he  deemed  his  duty  as  city 
physician  and  health  officer;  that  he  quarantined  respond- 
ent's meat  market  premises;  that  he  had  good  cause  to  be- 
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lieve  the  basement  of  the  premises  was  a  source  of  filth  and 
sickness;  that  he  ordered  the  destruction  of  the  hides  and 
beef  which  he  believed  had  been  exposed  to  the  infection,  and 
that  this  property  was  of  a  value  of  $239.70.  The  jury  found 
that  the  steer  was  not  m  fact  afflicted  with  any  dangerous  and 
contagious  disease,  and  that  appellant  had  no  probable  cause 
to  believe  that  the  steer  was  so  afflicted.  The  court  ordered 
judgment  in  respondent's  favor,  and  awarded  him  judgment 
for  the  value  of  the  hides  and  beef  and  for  costs. 

This  is  an  appeal  from  that  judgment. 

8.  M.  Marsh  J  for  the  appellant. 

J.  E.  Wildish  and  L.  M.  Stwrdevant,  for  the  respondent. 

SiEBECKEE,  J.  The  appellant,  as  a  health  officer  of  the 
city  of  Neillsville,  seeks  to  justify  the  destruction  of  re- 
spondent's property  upon  the  authority  vested  in  the  board 
of  health  for  the  adoption  of  such  measures  to  abate  nui- 
sances and  remove  sources  of  filth  and  causes  of  sickness  as 
may  be  deemed  most  effectual  to  preserve  the  public  health. 
By  sec.  1411,  Stats.  1898,  it  is  provided  that  every  town, 
village,  and  city  board  of  health  **may  take  such  measures 
and  make  such  rules  and  regulations  as  they  may  deem  most 
effectual  for  the  preservation  of  the  public  health.  They 
may  appoint  as  many  persons  to  aid  them  in  the  execution- 
of  their  powers  and  duties  as  they  may  think  proper,  .  .  . 
examine  into  all  nuisances,  sources  of  filth  and  causes  of  sick- 
ness and  make  such  rules  and  regulations  respecting  the  same  ' 
as  they  may  judge  necessary  for  the  protection  of  the  public 
health  and  safety  of  the  inhabitants."  Sec.  1412,  Stats. 
1898,  prescribes  as  a  part  of  the  health  officer's  duty: 

"Upon  appearance  of  any  dangerous  contagious  disease 
in  the  territory  within  the  jurisdiction  of  the  board  of  which 
he  is  a  member  to  immediately  investigate  all  .the  circum- 
stances attendant  upon  the  appearance  of  such  disease,"  and* 
"at  all  times  promptly  to  take  such  measures  for  the  preven- 
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tion,  suppression  and  control  of  any  such  disease  as  may  in 
his  judgment  be  needful  and  proper,  subject  to  the  approval 
of  the  board  of  which  he  is  a  member/' 

By  sec.  1414,  Stats.  1898,  boards  of  health  are  given  au- 
thority to  order  nuisances  and  causes  of  sickness  removed 
from  private,  property  by  the  owner  or  occupant,  and  upon, 
his  refusal  or  neglect  to  comply  the  board  may  cause  its  re- 
moval, and  recover  the  expense  thereof. 

The  common  council  of  the  city  of  Neillsville  by  ordi- 
nances adopted  these  provisions  as  a  part  of  the  regulations: 
for  the  preservation  of  the  public  health, .  and  provided  f or- 
the  organization  of  the  board  of  health,  prescribing  the  duties 
of  the  board  and  its  health  officer  in  carrying  out  the  powers 
and  duties  imposed  by  law.     Neither  the  statutes  nor  the 
ordinances  of  the  city  for  the  preservation  of  the  public 
health  make  provision  for  a  hearing  before  the  board  or  other- 
wise of  the  person  charged  with  maintaining  a  nuisance,, 
source  of  filth,  or  cause  of  sickness.    The  board  or  its  mem- 
bers or  officers  may  abate  and  remove  the  nuisance,  source  of" 
filth,  or  cause  of  sickness  wiliout  any  such  hearing,  even 
though  such  proceeding  necessitates  the  destruction  of  private 
property. 

The  statutes  were  unquestionably  framed  upon  the  fact 
that  such  boards  must  act  immediately  and  summarily  in 
cases  of  the  appearance  of  contagious  and  malignant  diseases, 
which  are  liable  to  spread  and  become  epidemic,  causing  de- 
struction of  human  life.  Under  such  circumstances  it  has 
been  held  that  the  legislature  under  the  police  power  can 
rightfully  grant  to  boards  of  health  authority  to  employ  air 
necessary  means  to  protect  the  public  health,  and,  if  neces- 
sary, go  to  the  extent  of  destroying  private  property  when  the  ' 
emergency  demands.  Bittenhaus  v.  Johnston^  92  Wis.  588, 
66  K  W.  805;  Salem  v.  E.  R,  Co.  98  Mass.  431;  Lawton  v.. 
Steele,  119  N.  T.  226,  23  IST.  E.  878 ;  S.  C.  152  U.  S.  133, 
14  Sup.  Ct.  499.    The  power  to  summarily  abate  nuisances 
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was  fully  recognized  and  established  as  a  principle  of  the 
common  law,  upon  the  ground  that  the  requirement  of  pre- 
liminary formal  legal  proceedings  and  a  judicial  trial  would 
result  in  defeating  the  beneficial  objects  sought  to  be  kt- 
tained  Within  this  principle,  "quarantine  and  health  laws 
have  been  enacted  from  time  to  time  from  the.  organization 
of  state  governments,  authorizing  the  summary  destruction 
of  imported  cargo,  clothing,  or  other  articles  by  oJBScers  des- 
ignated, and  no  doubt  has  been  suggested  as  to  their  consti- 
tutionality/^ Lawton  v.  Steele,  supra;  Sentell  v.  N,  0,  & 
'€.  R.  Co.  166  U.  S.  698,  17  Sup.  Ot  693;  HaH  v.  Mayor, 
9  Wend.  571;  Health  Dept.  v.  Rector,  145  K  T.  82,  39 
K  E.  833 ;  Rockwell  v.  Nearing,  35  K  Y.  308. 

The  appearance  of  a  malignant  and  contagious  disease  in 
cattle  is  in  its  nature  such  a  menace  to  the  public  health  as 
to  bring  it  clearly  within  the  class  of  cases  which  can  only 
in  many  instances  be  effectually  dealt  with  by  the  destruc- 
tion of  the  animals  afflicted. 

Respondent  insists  that  he  has  the  legal  right  to  recover 
his  damages  since  the  property  was  not  in  fact  a  nuisance, 
source  of  filth,  or  a  cause  of  sickness,  as  contemplated  by  the 
statute  for  the  preservation  and  protection  of  the  public 
health.  This  presents  the  inquiry  whether  the  determination 
of  the  health  officers  that  a  nuisance  or  cause  of  sickness  dan- 
gerous to  health  in  fact  existed  is  a  final  determination,  bind- 
ing upon  respondent  as  owner  of  the  property  which  the 
health  officer  decided  must  be  destroyed  in  order  to  abate  the 
nuisance  and  remove  the  cause  of  sickness. 

The  statute,  as  stated,  makes  no  provision  giving  the  party 
proceeded  against  for  such  a  nuisance  or  cause  of  sickness 
an  opportunity  to  be  heard  before  his  property  may  be  de- 
stroyed. While  such  a  determination  has  been  held  to  be  a 
full  protection  to  all  persons  acting  under  it  in  carrying  out 
the  purposes  of  the  law — ^that  is,  to  abate,  and,  if  necessary, 
destroy,  that  which  is  in  fact  a  nuisance  or  source  of  danger 
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to  health — ^yet  it  is  no  protection  for  destroying  private  prop- 
erty which  in  fact  is  no  such  nuisance  or  source  of  danger. 
This  is  upon  the  ground  that  due  process  of  law  requires  that 
the  owner  be  given  an  opportunity  to  be  heard  at  a  trial  be- 
fore his  private  property  can  be  adjudged  forfeited  for  his 
misconduct,  or  for  the  protection  of  the  public  health.  He 
cannot  be  deprived  of  the  right,  either  before  or  after  such 
taking  of  his  property,  to  have  a  judicial  inquiry  whether 
in  fact  he  has  forfeited  the  right  to  his  property  by  coming 
within  the  condemnation  of  the  law.  In  such  cases,  where  a 
board  of  health  has  summarily  destroyed  property,  the  owner 
may  bring  his  action  to  recover  the  damages  sustained,  if  it 
be  found  he  has  been  unjustifiably  deprived  of  it.  In  the 
absence  of  judicial  inquiry  wherein  the  owner  is  given  full 
opportunity  to  establish  that  no  nuisance  or  cause  of  sickness 
exists  as  claimed,  the  board  of  health  cannot  declare  a  thing 
a  nuisance  or  source  of  danger  to  public  health  which  is  not 
so  in  fact.  Their  authority  to  act  is  bottomed  upon  the  actual 
existence  of  the  conditions  which  the  statutes  declare  they 
may  abate  or  remove.  Hutton  v,  Camden,  39  N.  J.  Law, 
122;  Lawton  v,  Steele,  supra;  Cole  v.  Kegler,  64  Iowa,  59^ 
19  N.  W.  843 ;  People  ex  rel.  Copcutt  v.  Board  of  Health^, 
140  N.  Y.  1,  35  K  E.  320;  Health  Dept.  v.  Rector,  145 
]Sr.  T.  32,  39  N.  E.  833,  and  cases;  Orlando  v.  Pragg,  31 
Ela.  Ill,  12  South.  368. 

It  is  urged  that  no  .action  can  be  maintained  to  charge  ap- 
pellant for  the  value  of  the  property  because  in  ordering  its 
removal  and  destruction  he  was  in  the  exercise  of  his  official 
duty  as  city  health  officer.  The  laws  for  the  preservation  of 
the  public  health  make  no  provision  for  the  payment  of  prop- 
erty so  destroyed  by  mistake  on  the  order  of  health  officers. 
The  question  then  arises.  Who  is  liable  for  the  value  of  this 
property  under  the. facts  and  circumstances  of  this  case? 

The  jury  found  that  the  steer  was  not  afflicted  with  a  con- 
tagion, and  that  the  beef  and  hides  destroyed  were  not  in- 
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f ected  with  anthrax.  It  is  clear  that  lie  city  is  not  liable 
under  the  decisions  of  this  court.  In  the  case  of  Kempster 
V.  Milwaukee,  103  Wis.  421,  79  K  W.  411,  it  is  said: 

"In  carrying  out  the  laws  for  the  preservation  of  the  pub- 
lic health  the  city  is  performing  a  duty  which  it  owes  to  the 
whole  public  as  distinguished  from  a  mere  corporate  duty. 
It  is  a  duty  which  it  is  bound  to  see  performed  in  pursuance 
of  law  as  one  of  the  governmental  agencies,  but  not  a  duty 
from  which  it  derives  special  benefit  or  pecuniary  advantage 
in  its  corporate  or  private  capacity.  Hayes  v.  Oshhosh,  33 
Wis.  314,  and  cases  cited." 

As  here  indicated,  under  the  laws  of  this  state  no  liability 
on  the  part  of  a  municipality  arises  for  injuries  resulting 
from  the  acts  or  default  of  its  officers  while  performing  a 
duty  imposed  upon  it  as  a  governmental  agency  for  the  public 
at  large.  Durkee  v.  Kenosha,  59  Wis.  123,  17  N.  W.  677 ; 
Folk  V.  Milwavkee,  108  Wis.  359,  84  K  W-  420. 

Appellant  contends  that  he  is  not  liable  in  this  action  upon 
the  ground  that  the  powers  vested  in  members  and  officers 
of  a  board  of  health  are  discretionary  in  character,  and  that 
the  duty  of  determining  what  are  causes  of  sickness  affecting 
the  public  health  are  gitost-judicial  in  character.  The  acts 
of  appellant,  as  appears  from  the  above  statement  of  facts, 
were  within  the  scope  of  his  duty  as  health  officer,  and  come 
within  the  class  of  gt^o^i-judicial  acts.  It  is  the  general  rule 
that  such  officers  are  not  liable  in  damages  to  private  persons 
for  injuries  which  may  result  from  their  official  action  done 
in  the  honest  exercise  of  their  judgment  within  the  scope  of 
their  authority,  however  erroneous  or  mistaken  that  action 
may  be,  provided  there  be  an  absence  of  malice  or  corrup- 
tion. Dillon,  Mun.  Corp.  §  277,  and  note;  Steele  v.  Dun- 
ham, 26  Wis.  393 ;  Druecker  v.  Salomon,  21  Wis.  621 ;  Smith 
V,  Goidd,  61  Wis.  31,  20  K  W.  369;  Gates  v.  Young,  82 
Wis.  272,  52  K  W.  178.  The  facts  and  circumstances  show, 
however,  that  respondent's  private  property  rights  have  been 
unjustifiably  invaded,  and  that  he  will  be  remedilees  in  the 
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law,  unless  it  be  that  appellant  and  those  who  actually  com- 
mitted the  trespass  in  wrongfully  destroying  his  property  are 
liable.  Under  such  circumstances  ^iwwi-judicial  officers  have 
been  held  liable  to  respond  in  damages  upon  the  ground 
that  the  exercise  of  this  discretion  is  limited  by  the  superior 
right  guaranteeing  to  every  person  immunity  from  having 
his  private  property  rights  invaded  except  under  the  regular 
course  of  law,  sanctioned  by  the  established  customs  and 
usages  of  the  courts.  The  discretion  in  which  such  officers 
are  protected  must  be  limited  to  the  line  where  their  acts  in- 
vade the  private  property  rights  of  another,  for  which  in- 
vasion the  law  affords  no  redress  other  than  an  action  against 
the  one  actually  committing  the  trespass.  Hubhell  v.  Good- 
rich,  37  Wis.  84;  Houston  v.  State,  98  Wis.  481,  74  N.  W. 
Ill;  Cubit  V.  O'Dett,  61  Mich.  347,  16  K  W.  679;  MilUr 
V.  Horton,  152  Mass.  541,  26  N.  E.  100;  Pearson  v.  Zehr, 
138  111.  48,  29  N.  E.  854;  McOord  v.  High,  24  Iowa,  336. 
The  circuit  court  proceeded  upon  this  principle,  and  held  ap- 
pellant liable  in  damages  resulting  from  the  destruction  of 
the  property,  because  it  was  not  in  fad  a  nuisance  or  cause 
of  sickness  endangering  the  public  health.  This  course  is 
assailed  by  appellant  upon  the  authority  of  Path  v.  Koeppel, 
72  Wis.  289,  39  K  W.  539.  Thi^  was  an  action  against  the 
defendant,  as  meat  inspector  of  the  city  of  Milwaukee,  for 
the  destruction  of  a  quantity  of  fish  as  unwholesome  for  food. 
The  action  was  upon  the  ground  that  his  acts  were  without 
authority,  but  the  court  held  that  he  had  authority  to  inspect 
fish,  and  judge  whether  they  were  a  proper  article  of  diet, 
and  to  destroy  them  if  he  found  they  were  unwholesome.  It 
is  stated  in  the  opinion: 

"He  is  vested  with  the  power  to  determine  the  quality  and 
healthf  ulness  of  fish  in  the  market,  and,  if  unwholesome  or 
unfit  to  be  eaten,  to  condenm  and  destroy  them.  This  is  a 
high  and  responsible  judicial  power,  .  .  .  and  the  officer 
exercising  such  a  power  is  within  the  protection  of  that  prin- 
ciple that  a  judicial  officer  is  not  responsible  in  an  action  for 
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damages  to  any  one  for  any  judgment  he  may  render,  how- 
ever erroneously,  negligently,  ignorantly,  corruptly,  or  ma- 
liciously he  may  act  or  render  it,  if  he  acts  within  his  juris- 
diction"— citing,  among  the  authorities  in  support  of  this 
proposition,  Raymond  v.  Fish,  61  Conn.  80. 

The  decision  arose  on  demurrer,  and  seems  to  assume  that 
the  fish  destroyed  were  in  fact  unwholesome,  and  not  a  fit 
article  of  diet  Under  this  assumption  of  fact  the  decision 
was  in  accord  with  the  doctrine  that  health  officers  are  not 
liable  in  damages  for  destroying  property  when  such  prop- 
erty is  in  fact  a  source  of  danger  to  the  public  health.  The 
opinion,  however,  seems  to  go  upon  the  ground  that  such 
gtio^t-judicial  officers  are  under  aU  circumstances  absolutely 
protected  from  liability  to  the  owner  of  the  property,  and  are 
entitled  to  the  same  protection  as  an  officer  of  a  judicial  tri- 
bunal in  the  discharge  of  official  action  within  his  jurisdic- 
tion. This  is  not  the  rule  established  under  the  adjudica- 
tions. Upon  the  authorities  cited  and  the  reason  advanced 
therein  the  rule  is : 

"Inasmuch  as  the  law  quite  universally  protects  private 
property,  .  ...  the  judgment  or  discretion  of  a  quasi- 
judicial  officer,  though  exercised  honestly  and  in  good  faith, 
does  not  protect  him  where,  by  virtue  of  it,  he  undertakes  to 
invade  the  private  property  rights  of  others,  to  whom  no 
other  redress  is  given  than  an  action  against  the  officer." 
Mechem,  Public  Officers,  §  642,  and  cases  cited. 

In  so  far  as  Fath  v.  Koeppel,  supra,  is  in  conflict  with  this 
conclusion,  it  must  be  deemed  overruled. 

Appellant  assigns  error  upon  numerous  rulings  of  the  trial 
court  in  admitting  testimony  over  his  objection  and  reject- 
ing testimony  offered  by  him.  We  have  examined  every  ex- 
ception brought  to  our  attention,  and  find  the  court's  rulings 
are  correct  Many  of  the  exceptions  urged  are  immaterial 
under  the  final  disposition  of  the  questions  litigated  and  the 
grounds  upon  which  judgment  was  awarded. 

It  is  contended  the  court  erred  in  answering  the  following 
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question  in  the  special  verdict :  "Did  the  defendant  cause  the 
destruction  of  the  hides  and  beef  ?"  The  court  answered  it 
in  the  afiirmative.  An  examination  of  the  evidence  shows 
there  was  no  conflict  as  to  the  fact  that  appellant  made  the 
written  order  directing  the  destruction  of  the  hides  and  beef, 
that  he  gave  personal  directions  and  instructions  to  the  deputy 
health  officer  and  others  who  actually  destroyed  the  property, 
and  that  these  persons  acted  and  proceeded  under  his  order 
and  direction.  This  fully  establishes  the  grounds  which  jus- 
tify this  answer  to  the  question. 

The  evidence  adduced  fully  sustains  the  findings  of  the 
jury.  Upon  the  grounds  stated,  respondent  was  entitled  to 
a  judgment  for  the  value  of  the  property  destroyed. 

By  the  Court, — ^The  judgment  of  the  circuit  court  is  af- 
firmed. 


Kronshagb  and  others,  Executors,  Appellants,  vs.  Yasrell 

and  others.  Respondents. 

Novemlfer  19,  ISOS-^anuary  12,  1904. 

Witts:  Bequest  to  charity:  Glass  of  J>enettciaries:  Oharitahle  use, 

A  testator,  after  reciting  that  "having  in  mind  the  many  catas- 
trophies  resulting  from  the  action  of  the  elements  and  the 
great  suffering,  distress,  famine  and  want  caused  hy  the  de- 
struction of  life  and  property  by  storms,  floods,  fires,  and  other 
accidental  and  natural  causes,  and  having  a  desire  to  do  what 
I  can  to  relieve  the  same/'  bequeathed  to  trustees  a  certain  part 
of  his  estate  to  he  invested  and  the  income  annually  expended 
for  the  charitable  purpose  of  "relieving  the  wants,  distress, 
and  suffering  arising  from  such  causes,  and  for  the  purpose  of 
aiding  and  assisting  .  .  .  the  victims  of  such  accidents  and 
catastrophies."  The  testator  further  recited  that  he  placed 
no  restriction  upon  the  trustees  as  to  the  locality  where  said 
moneys  should  be  expended,  but  enjoined  them  "to  select  sub- 
jects worthy  of  assistance"  and  to  use  their  best  Judgment  and; 

Vol,  120— 11 
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prudence  in  so  handling  and  disbursing  said  moneys  that  the 
same  "may  be  of  the  greatest  possible  benefit  to  suffering  hu- 
manity."   Held: 

(1)*  That  the  bequest  was  not  to  charity  generally,  but  de- 
fined a  class  of  beneficiaries  with  such  definiteness  as  would 
enable  the  court  to  determine  whether  any  concrete  expen- 
diture was  within  the  scheme  of  the  testator. 

(2)  That  the  terms  of  the  bequest  did  not  vest  in  the  trus- 
tees discretion  to  disburse  the  Income  to  individuals  subjected 
merely  to  some  property  loss  from  some  of  the  defined  causes, 
who  were  not  in  pecuniary  need  and  not  subjects  of  public 
.  charity,  but  their  discretion  was  restricted  to  those  subjects 
fairly  entitled  to  relief  in  effectuating  the  testator's  general 
motive  and  purpose  as  declared  in  the  bequest. 

Appeal  from  a  judgment  of  the  circuit  court  for"  Grant 
county:  Geo.  Clementson,  Circuit  Judge.    Reversed. 

Action  brought  by  the  executors  for  the  construction  of 
the  will  of  John  W.  Varrell,  decease'd.  That  will  disposed 
of  an  estate  of  $60,000  or  more,  directing  that  the  same  be 
all  reduced  to  money,  and  that  certain  legacies  be  paid  there- 
from, leaving  a  residue  of  something  more  than  $15,000. 
With  reference  to  that  he  made  the  following  provision  by 
paragraph  22 : 

"Having  in  mind  the  many  catastrophes  resulting  from 
the  actions  of  the  elements  and  the  great  suffering,  distress^ 
famine  and  want  caused  by  the  destruction  of  life  and  prop- 
erty by  storms,  floods,  fires,  and  other  accidental  and  natural 
causes,  and  having  a  desire  to  do  what  I  can  to  relieve  the 
same,  I  therefore  give  and  bequeath  to  Th.  Kronshage,  Emit 
0.  Spiegelberg,  and  Will  H.  Pittman,  in  trust,  all  the  rest, 
residue  and  remainder  of  my  estate  being  cash,  and  direct 
that  the  same  shall  be  invested  by  them  as  a  trust  fund,  in 
such  securities  as  they  shall  in  their  best  judgment  consider 
safe  and  remunerative,  and  that  my  said  trustees  shall  an- 
nually expend  the  whole,  or  such  part  of  the  interest,  reve- 
nues, and  profits  arising  from  the  investment  of  such  tnist 
fund  for  the  charitable  purpose  of  relieving  the  wants,  dis- 
tress, and  suffering  arising  from  such  causes,  and  for  the 
purpose  of  aiding  and  assisting  to  such  extent  as  lies  within 
thoir  power  and  as  they  may  deem  advisable  the  victims  of 
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such  accidents  and  catastrophes.  I  place  no  restriction  upon 
my  said  trustees  as  to  the  locality  where  they  shall  expend 
such  moneys  or  give  such  aid,  but  I  hereby  enjoin  them  to 
select  subjects  worthy  of  assistance,  and  that  they  use  their 
best  judgment  and  prudence  in  so  handling  and  disbursing 
the  money  hereby  confided  to  their  management  and  control, 
so  that  the  same  may  be  of  the  greatest  possible  benefit  to 
suflFering  humanity." 

That  was  the  only  portion  of  the  will  assailed  or  ques- 
tioned. The  court  held  it  void  as  too  indefinite  and  general 
to  enable  the  enforcement  of  any  trust. 

From  judgment  in  accordance  with  that  holding,  the  plaint- 
iffs bring  this  appeal. 

Plati  Whitman  and  W.  E.  Howe,  for  the  appellants,  to  the 
point  that  the  language  of  the  bequest  was  sufficiently  definite 
as  to  the  class  of  beneficiaries  to  be  benefited,  cited  Harris  v. 
Allen,  T8  Ind.  100,  41  Am.  Eep.  655 ;  Miller  v.  Porter,  63 
Pa.  St.  292;  Jones  v.  Habersham,  107  U.  S.  1T4;  Rush  Co. 
Comm'rs  v.  Dinwiddie,  139  Ind.  128;  Leeds  v.  Shaw,  82 
Ky.  T9 ;  Sitter  v.  Hilliard,  132  Mass.  412 ;  Bullard  v.  Chand- 
ler, 149  Mass.  532;  Phillips  v.  Harrow,  93  Iowa,  92; 
Sweer^ey  v.  Sampson,  5  Ind.  465;  Botch  v.  Emerson,  105 
Mass.  431;  Doyle  v.  Whalen,  87  Me.  414;  Quinn  v.  Shields, 
62  Iowa,  129. 

For  the  respondents  McLimans  and  others  there  was  a 
brief  by  Ed.  M.'  Lowry,  Bushnell  &  Moses  and  /.  J.  Blaine; 
for  the  respondent  Eunice  B.  Varrell  and  another  there  was 
a  brief  by  Fethers,  Jeffris  £  Mouat;  and  the  cause  was 
argued  orally  by  A.  B.  Bushnell,  0.  H.  Fethers  and  M.  0. 
Movut. 

Dodge,  J.  The  degree  of  definiteness  essential  to  the 
validity  of  any  grant  in  trust  for  charity  is  a  subject  so  re- 
cently treated  at  large,  and  as  to  which  our  attitude  is  so  un- 
ambiguously declared  in  Harrington  v.  Pier,  105.  Wis.  485, 
82  !N".  W.  345,  that  we  cannot  justify  extended  review  of 
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either  its  history  or  of  the  writings  of  authors  op  judges  upon 
it  generally.  This  court  has  decided,  disregarding  the  rea- 
sons which  some  others  have  deemed  controlling,  that  there 
are  inherent  in  our  courts  all  the  strictly  judicial  powers 
ever  exercised  by  the  Chancellor  or  the  High  Court  of  Chan- 
cery of  England  to  find  means  to  carry  into  effect  a  chari- 
table purpose  entertained  by  a  testator  or  grantor ;  that  such 
courts  lack  only  the  prerogative  cy  pres  power  enjoyed  by 
the  sovereign  to  apply  all  goods  devised  to  any  charitable  pur- 
pose, to  purposes  never  declared  or  even  entertained  by  the 
donor,  under  certain  circumstances,  which  prerogative  power 
was  in  some  degree  exercised  by  the  Chancellor  by  delega- 
tion from  the  sovereign.  All  that  is  necessary  is  that  the 
devisor  shall  place  his  property  in  trust,  and  designate  a 
charitable  purpose  of  his  own  narrower  than  the  field  of 
charity  generally.  The  courts  can  and  will  then  see  to  it  that 
a  trustee  is  provided,  if  none  be  designated,  and  that  means 
will  be  found  to  apply  the  property  to  the  purpose,  if  no 
method  be  prescribed.  They  are  limited  to  the  defined  pur- 
pose, and  they  must  ascertain  it  from  the  words  of  the  tes- 
tator, but  in  ascertaining  it  may  and  will  indulge  the  most 
liberal  construction.  In  re  Donges's  Estate,  103  Wis.  497, 
79  K  W.  786. 

Those  who  assail  the  bequest  now  presented  for  construc- 
tion do  not  seriously  contend  but  that,  if  the  testator  has 
limited  his  donation  to  an  ascertainable  class  of  beneficiaries, 
it  may  be  valid,  if  charitable;  though  perhaps  they  do  not 
fully  concede  that  position.  The  burden  of  their  argument 
is  addressed  to  the  contention  that  no  limits  are  prescribed ; 
that  the  later  sentences,  in  context  with  the  whole,  declare 
the  will  and  purpose  of  the  testator  merely  that  his  donation 
be  expended,  in  the  discretion  of  the  tnistees,  for  the  benefit 
of  suffering  humanity.  If  that  construction  must  be  adopted,, 
we  should  find  it  difficult,  indeed,  to  avoid  the  conclusion 
that  this  will  presented  a  donation  to  charity  generally,  with 
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no  class  selected  or  scheme  prescribed  by  the  donor,  so  that 
it  could  be  given  practical  effect  only  by  the  exercise  of  tlie 
prerogative  cy  pres  power  to  select  both  a  class  of  bene- 
ficiaries and  a  scheme  of  distribution  of  benefits.  The  ques- 
tion, then,  is  one  of  construction.  What  did  the  testator 
mean  ? 

As  has  often  been  said,  precedents  are  useful  only  slightly, 
or  not  at  all,  upon  questions  of  construction.  Swarthout  v. 
Swarthout,  111  Wis.  102,  108,  86  N.  W.  558 ;  Lawrence  v. 
Barber,  116  Wis.  294,  306,  93  K  W.  30.  Arguments  are 
iardly  more  so.  The  reader  of  the  words  has  no  test  but  his 
own  understanding  of  them  from  which  to  judge  of  the  mean- 
ing intended  to  be  conveyed  by  the  writer.  After  applying 
that  test,  we  cannot  bring  ourselves  to  respondents'  view  of 
the  testator's  meaning.  We  cannot  ignore  his  declai^ation 
that  he  is  moved  to  make  the  bequest  by  the  desire  to  relieve 
to  some  extent  against  the  "many  catastrophes  resulting  from 
the  actions  of  the  elements  and  the  great  suffering,  distress, 
famine,  and  want  caused  by  the  destruction  of  life  and  prop- 
-erty  by  storms,  floods,  fires,  and  other  accidental  and  natural 
causes.''  ,Nor  can  we  pkss  as  meaningless  his  command  that 
the  revenues  of  the  trust  fund  be  expended  "for  the  chari- 
table purpose  of  relieving  the  wants,  distress,  and  suffering 
arising  from  such  causes,"  and  assisting  "the  victims  of  siich 
accidents  and  catastrophes."  Can  it  be  doubted  th'at  the  tes- 
tator intended  by  the  word  "such"  to  limit  the  relief  to  suf- 
ferers from  some  causes,  accidents,  or  catastrophes,  as  dis- 
tinguished from  others  not  within  his  mental  category  ?  We 
think  not.  Certainly  he  intended  that  some  causes,  some  acci- 
dents and  catastrophes,  should  be  excluded  from  those  whose 
victims  were  to  be  the  subjects  of  the  annual  expenditures 
of  the  income  of  this  fund.  If  so,  then  is  it  not  possible  for 
the  court  to  find  some  line  of  differentiation  which  was  in 
the  mind  of  the  testator,  with  sufficient  certainty  and  definite- 
ness  to  enable  it  to  decide,  in  any  concrete  instance  of  ex- 
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penditure  or  proposed  expenditure,  whether  it  is  authorized  ? 
We  are  convinced  that  it  is  possible. 

Obviously  the  purchase  of  food  for  the  homeless  victims  of 
the  New  Richmond  cyclone  would  be  justified.  We  think  it 
equally  obvious  that  expenditure  to  aid  the  cure  of  consump- 
tives or  inebriates  would  be  forbidden  to  the  trustees.  Whether 
famine  sufferers  of  a  drouth-stricken  region  might  be  re- 
lieved, would  perhaps  be  a  question  of  more  doubt  than  either 
of  the  other  two,  for  they  would  not  be  victims  of  storm,  fire, 
or  flood.  The  inquiry  therefore  would  be  whether  drouth 
was  a  "natural  cause"  so  similar  in  character  or  results  to 
those  specified  that  we  must  conclude  the  testator  had  it  gen- 
erically  in  mind  in  enlarging  the  field  otherwise  limited  by 
the  three  expressed  causes.  We  must  presume  that  he  had  in 
mind  a  class  of  causes  illustrated  by  the  three  named,  though 
not  strictly  confined  to  them,  but  similar  enough  to  be  within 
the  same  general  conception  of  possible  suffering  which  he 
desired  to  relieve.  Such  is  the  unavoidable  force  and  signifi- 
cance of  the  words  used. 

In  the  light  of  such  a  presumption  it  cannot  be  impossible 
for  a  court  to  decide  with  reasonable  certainty  whether  a 
given  cause  was  within  or  outside  the  mental  conception  of 
the  testator  as  declared  in  those  words.  We  are  persuaded 
that  a  satisfactory  conclusion  could  be  reached  in  any  of  the 
three  foregoing  illustrations,  and  that  one  at  least  would  fall 
outside  of  that  conception,  and  would  not  authorize  the  ex- 
penditure of  any  of  the  trust-fund  income.  If  that  be  so, 
and  any  specific  use,  clearly  charitable,  is  excluded  from  the 
field  of  expenditure  limited  by  the  will,  then  to  a  demonstra- 
tion the  donation  is  not  to  charity  generally,  and  without 
limit,  and  does  not  fail  of  the  definiteness  required  for  its 
support.  This  view  by  no  means  ignores  or  nullifies  the  final 
injunction  that  the  trustees  use  their  best  judgment  in 
so  handling  and  disbursing  the  fund  that  it  "may  be  of 
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the  greatest  benefit  to  suffering  humanity,"  'Any — even  a 
single — instance  of  relief  accorded  to  any  sufferer  is  a  ben- 
efit to  suffering  humanity,  and  it  is  entirely  consistent  that 
a  testator,  after  limiting  either  the  field  or  the  recipients  of 
his  beneficence,  should  enjoin  upon  its  administrators  dili- 
gence to  so  apply  it  within  that  field,  or  to  those  persons,  as 
to  accomplish  the  utmost  relief  to  the  sum  of  human  suffering. 

In  this  connection  it  is  urged  by  appellants  that  the  injunc- 
tion "to  select  subjects  [persons]  worthy  of  assistance"  is  a 
limitation  of  itself,  so  that,  even  if  the  trustees  were  author- 
ized to  select  them  from  the  entire  field  of  charity,  the  bene- 
ficiaries would  still  constitute  a  class  outside  of  which  would 
fall  the  unworthy,  narrower  therefore  than  charity  generally, 
which  a  court  might  ascertain  and  protect  against  misappli- 
cation of  the  fund  to  others.  Inasmuch  as  we  have  already 
found  a  limit  to  the  testator's  charitable  purpose  otherwise, 
we  need  not  pass  upon  the  force  of  this  contention,  which 
doubtless  has  support  from  some  decided  cases. 

Another  objection  urged  against  this  bequest  is  that  the 
uses  are  not  all  charitable  and  public,  but  that  disbursement 
of  the  income  may  be  made  by  the  trustees,  in  their  discre- 
tion,  to  individuals  subjected  merely  to  some  measure  of 
property  loss  from  some  of  the  defined  causes,  who  are  not 
in  pecuniary  need,  and  not  subjects  of  public  charity;  and 
that  thus  the  entire  bounty  of  the  testator  may  be  diverted  to 
mere  private  beneficence  and  liberality,  having  no  necessary 
element  of  public  charity  to  arouse  the  power  of  a  court  of 
equity.  If  such  be  the  authority  vested  in  the  trustees,  the 
objection  is  weighty,  and  might  well  defeat  the  trust,  even  in 
those  jurisdictions  which  acknowledge  not  only  the  broadest 
of  judicial  powers,  but  the  prerogative  cy  pres  power  as  well. 
Morice  v>  Bishop  of  Durham,  9  Ves.  Jr.  399 ;  S.  G.  with  note, 
5  Eng.  Eul.  Cas.  575;  Tudor,  Char.  Trusts  (3d  Eng.  ed.) 
36 ;  Kent  v,  Dunham,  142  Mass.  216,  7  K  E.  730. 
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Of  course^  insuranoe  against  mere  losses  is  not  necessarily 
charity.  Here  again,  however,  becomes  significant  the  duty 
of  courts  to  extend  the  most  liberal  construction  reasonable 
to  the  words  of  a  donor  in  order  to  find  and  sustain  a  valid 
charitable  gift.  Well  within  the  limits  of  such  reasonable 
construction  we  think  is  found  declared  the  testator's  intent 
that  his  bounty  be  distributed  to  the  furnishing  of  aid  and 
relief  of  such  character  and  to  so  broad  a  class  of  so  indefinite 
individuals  that  the 'general  public  are  benefited  by  and  in- 
terested in  its  due  execution.  The  motive  of  the  testator  is 
declared  to  be  to  relieve  "suffering,  distress,  famine,  and 
want"  arising  from  certain  causes.  He  enjoins  upon  bis 
trustees  that  they  select  "subjects  worthy  of  assistance,"  so 
that  the  money  be  of  benefit  to  "suffering"  humanity.  This 
injunction  is  obviously  restrictive  of  the  discretion  otherwise 
vested  in  these  trustees.  We  are  satisfied  that  the  testator 
meant  by  such  restriction  to  confine  his  bounty  to  those  sub- 
jects fairly  entitled  to  relief  in  effectuating  his  general  mo- 
tive and  purpose  already  declared ;  not  necessarily  to  paupers, 
for  the  wealthy  man,  in  common  with  the  indigent,  may,  as 
the  result  of  some  of  the  suggested  casualties,  be  in  peril  of 
starvation  or  of  perishing  from  cold  unless  aid  be  promptly 
rendered,  and  may  be  equally  a  member  of  a  class  worthy 
of  public  and  charitable  relief  during  the  emergency  when 
money  is  useless  in  absence  of  opportunity  to  purchase  the 
needed  supplies.  The  word  "worthy,"  adopted  by  the  tes- 
tator, is  fairly  expressive  of  this  view.  It  is  elastic  in  its 
meaning,  according  to  the  context  in  which  used.  It  may — 
perhaps,  more  exactly,  does — ^mean  virtuous,  or  of  good 
standing,  but  its  restriction  to  such  significance  would  be  ab- 
surd in  the  present  connection ;  would  strain  through  a  dis- 
torting filter  this  testator's  bounty,  in  view  of  the  situations 
which  he  evidently  contemplated  as  likely  to  surround  its 
distribution.  Charity  is  defined  by  Lord  Camden  as  a  "gift 
to  a  general  public  use  which  extends  to  the  poor  as  well  as 
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the  rich/'    Jones  v.  Williams,  Amb.  651 ;  Perin  v.  Carey,  24 
How.  465. 

"The  immediate  persons  benefited  may  be  of  a  particular 
<!las8;  and  yet  if  the  use  is  public  in  the  sense  that  it  pro- 
motes the  general  welfare  in  some  way^  it  has  the  essentials 
of  a  charity.''  Harrington  v.  Pier,  105  Wis.  521,  82  N.  W. 
357. 

We  are  convinced  that  the  testator  intended,  and  by  rea- 
sonable construction  of  his  words  has  declared,  that  this  fund 
be  applied  and  confined  to  such  a  use.  Our  conclusion  is 
that  neither  of  the  objections  raised  to  the  bequest  in  ques- 
tion is  fatal,  but  that  it  is  valid,  and  the  residue  of  the  estate 
should  be  distributed  to  the  trustees  named,  upon  the  trusty 
declared  by  the  residuary  paragraph  above  quoted. 

By  the  Court. — Judgment  reversed,  and  cause  remanded 
with  directions  to  enter  judgment  decreeing  the  will  pre- 
sented valid,  inclusive  of  the  bequest  contained  in  the  twenty- 
second  paragraph  thereof,  the  taxable  costs  of  both  parties 
in  this  court  to  be  paid  out  of  the  estate. 

Cassoday,  0.  J.,  dissents. 


Badgee    Telephone    Company,    Respondent,    vs.    Wolf 
KivEB  Telephone  Company,  Appellant. 

November  20,  190S-^anuary  12,  1904. 

trials:  Election  tetween  counts:  Immaterial  error:  Corporations: 
Sales:  Telephone  companies:  Statute  of  frauds:  Estoppel:  Au- 
thority of  officer. 

1.  In  an  actiofa.  by  one  telephone  company  against  another  to  re- 
cover tlie  value  of  tlie  plant  of  the  former  alleged  to  have  been 
sold  to  the  latter,  it  is  not  error  to  refuse  to  require  the  plaint- 
iff to  elect  whether  it  will  go  to  trial  upon  a  count  based  upon 
-quantum  meruit,  or  upon  a  count  alleging  that  defendant 
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agreed  to  make  payment  therefor  in  a  certain  number  of  shares 
of  its  capital  stock,  and  that  it  had  failed  and  infused  to  de- 
liver such  stock,  or  pay  the  value  thereof  in  cash. 

2.  Where  a  verdict  is  properly  directed  in  favor  of  .the  plaintiff 

upon  evidence  properly  in  the  case,  the  defendant  is  not  preju- 
diced by  the  admission  or  retention  of  improper  evidence. 

3.  Where  property,   for  the  purchase  price  of   which  action   Is 

brought,  has  been  delivered  to  the  defendant  by  the  plaintiff 
more  than  two  years  before  the  commencement  of  the  action, 
and  the  defendant  has  received  the  same  and  appropriated  It 
to  its  own  use,  the  defense  that  the  contract  of  sale  was  void 
under  the  statute  of  frauds  cannot  be  maintained. 

4.  Under  sees.  1775  and  1775a,  Stats.  189S,  one  telephone  company 

may  take,  own,  hold  and  enjoy  any  right,  privilege,  or  fran- 
chise theretofore  owned  by  another  such  company. 

5.  Where  possession  of  the  property  of  one  corporation  had  been 

fully  delivered  to  and  rec^ved  and  accepted  by  another,  which 
retained  the  property  and  had  the  use  thereof  for  years,  the 
latter,  in  an  action  against  it  to  recover  the  value  of  such  prop- 
erty, is  estopped  from  claiming  any  want  of  authority  in  the 
board  of  directors  of  the  former  to  make  the  transfer  thrcugb 
one  of  its  officers. 

Appeai.  from  a  judgment  of  the  circuit  court  for  Wau- 
shara county:  Chas.  M.  Webb,  Circuit  Judge.    Affirmed, 

This  action  was  commenced  January  31,  1902,  to  recover 
$1,500,  the  alleged  purchase  price  of  a  telephone  exchange 
and  its  franchise  in  Waupaca,  and  all  posts,  poles,  wires, 
telephones,  and  other  apparatus  connected  therewith,"  and 
other  property  described,  sold  and  delivered  by  the  plaintiff 
to  the  defendant,  at  its  request,  January  18,  1900,  then  and 
there  reasonably  worth  $1,500,  and  which  amount  the  de- 
fendant then  and  there  agreed  to  pay  therefor,  but  no  part 
of  which  had  been  paid.  In  a  separate  count  the  complaint 
alleges  that  the  defendant  then  and  there  agreed  that,  in  con- 
sideration of  the  property  so  sold  and  delivered  to  the  defend- 
ant by  the  plaintiff,  the  defendant  would  execute  and  deliver 
to  the  plaintiff,  or  to  such  party  as  the  plaintiff  should  des- 
ignate, thirty  shares  of  the  capital  stock  of  the  defendant  cor- 
poration, of  the  par  value  of  $50  each,  amounting  to  $1,500,, 
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and  that  the  same  then  and  there  had  an  actual  value  of 
$ly500;  that,  although  the  defendant  had  actually  received 
and  held  possession  of  the  property  so  purchased  by  it  from 
the  plaintiff,  yet  the  defendant,  though  often  requested,  hadl 
neglected  and  refused  to  transfer  to  the  plaintiff  such  stock 
as  so  agreed,  and  had  continued  to  so  refuse,  or  to  pay  to  the 
plaintiff  the  cash  value  of  the  stock.  The  defendant  answered 
by  way  of  a  general  denial,  and  also  set  up  a  counterclaim  of 
$300  damages  for  an  alleged  breach  of  a  written  contract 
executed  January  15,  1896,  in  regard  to  building  a  telephone 
exchange  between  Waupaca  and  Weyauwega.  The  plaintiff 
replied  to  the  counterclaim. 

At  the  close  of  all  the  testimony,  the  defendant,  in  open 
court,  abandoned  all  claim  to  any  affirmative  relief  on  its 
counterclaim,  and  moved  the  court  to  direct  a  verdict  in  favor 
of  the  defendant  upon  grounds  stated,  but  which  was  denied 
by  the  court  Thereupon  the  court,  on  motion  of  the  plaintiff, 
directed  the  jury  to  find  a  verdict  in  favor  of  the  plaintiff, 
and  assess  its  damages  at  $1,600,  which  the  jury  did  accord- 
ingly. Thereupon  judgment  was  entered  upon  such  verdict 
in  favor  of  the  plaintiff  for  the  amount  stated,  with  costs  and' 
disbursements,  taxed  at  $89.01. 

From  the  judgment  entered  thereon  for  such  damages  and 
costs,  the  defendant  appeals. 

Charles  M.  Sanborn  and  Wilbur  E,  Hurlbutj  for  the  appel- 
lant. 

John  J.  Wood,  Jr.,  for  the  respondent, 

Cassodat,  C.  J.  We  perceive  no  reversible  error  in  re- 
fusing to  compel  the  plaintiff  to  elect  which  count  it  would 
go  to  trial  upon.  The  only  difference  in  the  two  counts  is 
that  in  the  one  it  is  alleged  that  the  property  sold  to  the  de- 
fendant was  reasonably  worth  $1,500,  which  the  defendant 
then  and  there  agreed  to  pay  therefor,  and  in  the  other  that 
the  defendant  agreed  to  make  such  payment  therefor  in  thirty^ 
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shares  of  the  capital  stock  of  the  defendant  corporation,  of  the 
par  value  of  $50  each,  amounting  to  $1,600,  and  then  and 
there  having  an  actual  value  of  $1,500,  and  that  the  defend- 
ant had  failed  and  refused  to  transfer  and  deliver  the  stock, 
or  to  pay  to  the  plaintiff  the  value  thereof  in  cash.  They 
both  arise  out  of  the  same  transaction,  and  in  fact  the  same 
<;ontract,  and  seem  to  satisfy  all  the  requirements  of  the  stat- 
utes. Sec.  2647,  Stats.  1898 ;  Beers  v.  Euehn,  84  Wis.  33, 
54  K  W.  109 ;  Reindl  v.  Heath,  109  Wis.  5T0,  85  K  W.  495. 

A  number  of  errors  are  assigned  for  the  improper  admis- 
sion of  testimony  and  the  refusal  to  strike  out  testimony.  The 
question  here  presented  is  whether  the  verdict  was  properly 
directed  in  favor  of  the  plaintiff.  If  the  evidence,  properly 
admitted,  was  sufficient  to  take  the  case  to  the  jury,  then  the 
judgment  must  be  reversed,  regardless  of  the  question 
whether  any  evidence  was  improperly  admitted  or  retained. 
If  the  verdict  was  properly  directed  in  favor  of  the  plaintiff, 
upon  evidence  properly  in  the  case,  then  the  defendant  was 
in  no  way  prejudiced  by  the  admission  or  retention  of  im- 
proper testimony. 

It  is  undisputed  that  in  December,  1899,  the  plaintiff  was 
the  owner  and  in  possession  of  the  telephone  exchange,  fran- 
chise, posts,  poles,  wires,  telephones,  and  other  apparatus 
mentioned  in  the  complaint ;  that  at  that  time  one  John  Boy- 
son  was  a  director  and  the  vice-president  and  treasurer  of 
that  company,  and  had  for  a  considerable  timfe  been  the  man- 
aging agent  for  the  plaintiff's  board  of  directors  in  the  con- 
trol and  management  of  said  property,  and  was  orally  author- 
ized by  the  other  directors  of  that  company  to  sell  and  dis- 
pose of  all  such  property.  One  A.  L.  Hutchinson  testified  to 
the  effect  that  he  was  the  treasurer,  director,  and  general 
manager  of  the  defendant  company;  that  the  two  companies 
had  exchanged  business  up  to  December,  1899;  that,  he  con- 
versed with  Boyson  at  different  times  in  the  latter  part  of 
December,  1899,  and  the  forepart  of  January,  1900,  in  re- 
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gard  to  the  terms  upon  which  the  plaintiff  would  sell  and  dis- 
pose of  its  properties ;  that  he  did  so  for  the  purpose  of  getting 
the  proposition  before  the  defendant's  directors  at  their  an- 
nual meeting  January  18,  1900;  that  John  Boyson,  repre- 
senting the  plaintiff,  was  present  at  that  meeting  with  the 
defendant's  president,  secretary,  and  treasurer,  and  other  di- 
rectors; that  the  substance  of  the  conversation  was  that  th& 
plaintiff  would  sell  its  part  of  the  toll  line  between  Weyau- 
wega  and  Waupaca — ^the  toll  line  from  Waupaca  to  Poysippi 
by  way  of  Veteran's  Home  and  Pine  River,  and  exchange  and 
franchise  in  Waupaca ;  and  that  "the  terms  of  the  proposed 
purchase  were  agreed  to;"  that  the  terms  agreed  upon  "at 
that  time  were  to  be  put  in  writing  and  signed  by  the  officers 
of  the  two  companies ;"  that  he  "was  to  prepare  the  writing, 
and  did  so;"  and  two  copies  of  the  same  were  identified  by 
the  witness  and  in  evidence.  They  are  both  dated  January 
18,  1900,  and  appear  to  be  substantial  duplicates  of  each 
other,  except  that  the  one  signed  by  the  president  and  secre- 
tary of  the  plaintiff  contained,  near  the  end  and  just  before 
the  attestation,  this  clause:  "The  said  Badger  Telephone 
Company  is  to  have  free  use  of  the  line  between  Poysippi 
and  Pine  River  and  the  second  party  to  make  and  keep  con- 
nections suitable  for  same  purpose ;"  whereas  that  clause  was 
not  in  the  one  signed  by  the  president  of  the  defendant,  but 
was  on  a  rider  or  paster  attached  thereto.  That  agreement 
is  to  the  effect  that,  for  the  consideration  thereinafter  men- 
tioned, the  plaintiff  therein  sold,  released,  and  transferred  to 
the  defendant  the  property  described,  to  have  and  to  hold 
forever,  and  thereby  agreed  to  warrant  and  defend  the  de- 
fendant against  any  and  all  claims  then  existing  against  the 
plaintiff;  and  the  defendant  therein  agreed  to  execute  and 
deliver  to  the  plaintiff,  or  such  person  as  it  might  designate,, 
thirty  shares  of  the  capital  stock  of  the  defendant  company, 
of  the  par  value  of  $50  each,  amounting  to  $1,600,  the  same 
to  be  delivered  at  the  time  of  executing  the  contract.     The 
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stock  certificate  bears  the  same  date,  and  was  signed  by  the 
defendant's  president  and  secretary,  and  is  to  the  effect  stated. 
There  appears  to  have  been  some  controversy  as  to  whether 
the  contents  of  the  slip  or  paster  so  attached  to  the  contract 
were  to  be  a  part  thereof,  and  as  to  whether  it  should  be  writ- 
ten in  the  contract,  or  left  so  attached.     The  matter  of  ex- 
changing such  contract  in  duplicate  appears  to  have  been  de- 
layed until  June  14,  1901,  when  the  plaintiff  requested  the 
defendant  to  sign  the  contract,  with  the  contents  of  the  slip 
or  paster  written  therein,  but  which  the  defendant,  a  week 
afterwards,  refused  to  do.     In  July,  1901,  the  plaintiff  de- 
manded a  settlement  from  the  defendant  for  the  property  so 
•sold  and  delivered  to  it.    The  defendant  refused  to  do  so  by 
reason  of  the  plaintiff's  delay,  and  its  final  refusal  to  sign 
the  contract  with  the  contents  of  the  slip  or  paster  left  out, 
and  for  the  further  reason  that  the  plaintiff  had  failed  to  keep 
and  perform  the  contract  of  1896  alleged  in  the  defendant's 
answer.     It  is  undisputed  that  immediately  after  the  pro- 
posed written  contract  was  drawn  by  Hutchinson,  January 
18,  1900,  all  the  operators  of  the  property  were  directed  to 
turn  the  same  over  to  the  defendant.     Hutchinson  testified 
in  behalf  of  the  defendant  that  the  result  of  the  conversation 
between  Boyson  and  the  defendant's  board  of  directors,  Jan- 
uary 18  or  19,  1900,  was  that  the  defendant  should  take  pos- 
session at  once ;  that  he  was  to  notify  the  officers  and  agents 
of  the  plaintiff  that  the  defendant  had  bought  the  property 
and  was  to  take  possession  at  once  and  begin  to  receive  the 
tolls ;  that  the  contract  was  closed,  and,  as  general  manager, 
he  sent  out  notices  to  that  effect ;  that  he  sent  circular  letters 
to  such  different  operators  to  the  effect  that  the  property  had 
been  transferred  to  the  defendant,  and  that  thereafter  all  re- 
mittances should  be  made  to  the  defendant ;  that  such  remit- 
tances were  thereafter  made  to  the  defendant;  that  during 
the  summer  of  1900  the  defendant  wrote  letters  to  different 
patrons,  agreeing  to  repair  different  parts  of  the  property  so 
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transferred  to  it ;  and  that  he  supposed  the  contract  to  have 
been  consummated  until  informed  differently  the  last  of  Au- 
gust, 1900. 

Thus  it  appears  from  the  undisputed  evidence  that  on  or 
about  January  19,  1900,  the  property  in  question  was  deliv- 
ered by  the  plaintiff  to  the  defendant,  and  the  defendant  re- 
ceived and  accepted  the  same,  and  appropriated  the  same 
to  its  own  use.  This  being  so,  there  is  no  ground  for  claiming 
that  the  transfer  was  void  under  the  statute  of  frauds  ^(sec. 
^308,  Stats.  1898).  Mason  v.  ff.  Whitheck  Co.  35  Wis.  164; 
Bank  of  River  Falls  v.  German  Am,  Ins.  Co.  72  Wis.  536, 
40  N.  W.  606 ;  Pratt  v.  Peck,  70  Wis.  620,  36  K  W.  410 ; 
Ashland  L.,  8.  <&  C.  Co.  v.  Shores,  106  Wis.  128,  81  K  W. 
136.  Under  our  statute  the  defendant  was  authorized  to  take 
and  acquire  by  purchase  or  assignment,  and  thereafter  own, 
hold,  and  enjoy,  any  right,  privilege,  or  franchise  thereto- 
fore ovmed  by  the  plaintiff.    Sees.  1776,  1776a,  Stats.  1898 ; 

• 

£tate  ex  rel.  Badger  I.  Co.  v.  Anderson,  97  Wis.  114,  72 
N.  W.  386.  As  indicated,  the  possession  of  the  property  was 
fully  delivered  to,  and  received  and  accepted  by,  the  defend- 
ant The  defendant  retained  such  possession  and  had  the 
use  and  benefit  thereof  for  years,  and  converted  a  portion 
thereof  to  its  ovm  use.  These  facts*  are  undisputed,  and, 
being  so,  the  defendant  is  estopped  from  claiming  any  want 
of  authority  in  the  plaintiff's  board  of  directors  to  make  the 
transfer  through  its  vice-president,  treasurer,  and  director, 
Boyson.  In  view  of  the  admitted  facts  and  circumstances 
mentioned,  it  may  be  fairly  presumed  that  even  the  stock- 
holders of  the  respective  corporations  acquiesced  in,  if  they 
did  not  expressly  authorize  or  ratify,  the  transfer  of  the  prop- 
erty in  question.  Marvin  v.  Anderson,  111  Wis.  392,  303, 
87  N.  W.  226,  and  cases  there  cited;  Consolidated  W.  P.  Co. 
V.  Nash,  109  Wis.  497,  85  K  W.  485 ;  2  Cook,  Stock  &  Stock- 
•h6l<iers  (3d  ed.)  §§  728-733.  It  is  undisputed  that  before 
the  commencement  of  this  action  the  plaintiff  demanded  a 
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transfer  of  the  stock  in -settlement  for  the  property  so  trans- 
ferred. The  defendant's  witness^  Hutchinson^  testified  to  the 
effect  that  the  defendant  was  to  pay  for  the  property  by  issu- 
ing thirty  shares  of  stock  at  $50  a  share;  that  defendant 
made  out  the  certificate  of  stocky  but  never  delivered  it;  that 
that  stock  was  worth  par  at  the  time  of  the  agreement — 
$1,500  in  cash;  and  that  it  has  not  been  worth  less  at  any 
time  since. 

We  must  hold  that  the  verdict  was  properly  directed  io 
favor  of  the  plaintiff. 

By  the  Court. — ^The  judgment  of  the  circuit  court  is  af- 
firmed. 


Zipp  Manufacturing  Company,  Respondent,  vs.  Pastgeino 

and  others.  Appellants. 

December  11,  190S— January  12,  190^. 

8aJe  of  cfuUtels:  Opportunity  for  test:  Use  of  unnecessary  quantity-. 

Where  goods  are  sold  under  an  agreement  that  they  may  be  re- 
turned if,  upon  fair  test,  they  do  not  prove  satisfactory,  the^ 
purchaser,  in  making  the  test,  can  use  such  quantity  only  as 
is  fairly  and  reasonably  necessary  to  determine  their  quality, 
and  if  he  usee  more  than  such  quantity  he  makes  the  goods 
his  own  and  loses  the  right  of  rejection. 

AppEAii  from  a  judgment  of  the  superior  court  of  Milwau- 
kee county :  J.  C.  Ludwig,  Judge.    Affirmed. 

For  the  appellants  there  was  a  brief  by  Roemer  &  Aarons, 
and  oral  argument  by  C.  L.  Aarons. 

For  the  respondent  there  was  a  brief  by  Miller^  Noyes  & 
Miller,  and  oral  argument  by  W.  D.  Hiclcmciju 

WiNSLOW,  J.  This  is  an  action  to  recover  the  purchase 
price  of  a  barrel  of  vanilla  sold  by  the  plaintiff  to  the  defend- 


12]  JANUAKT  TERM,  1904.  177 

Graf  V.  Laev,  120  Wis.  177. 

ants,  who  were  wholesale  manuf  acturers  of  candy,  nnder  an 
agreement  that  if,  upon  fair  test,  it  did  not  prove  satisfactory 
it  might  be  returned.  The  defense  was  that  the  vanilla  was 
of  poor  quality  and  proved  unsatisfactory  upon  a  test  being 
made,  and  was  returned.  A  verdict  for  the  plaintiff  was  di- 
rected on  the  ground  that  the  evidence  showed  without  dis- 
pute that  the  defendants  had  accepted  the  vanilla  by  using 
in  their  business  a  far  larger  amount  than  was  reasonably 
necessary  for  testing  purposes.  Examination  of  the  evidence 
shows  that  the  direction  was  plainly  right.  It  appeared  with- 
out dispute  that  a  satisfactory  test  could  be  made  by  the  use 
of  a  few  ounces ;  also  that  the  defendants  used  from  four  to 
six  ounces  daily  in  the  manufacture  of  candy  for  a  period 
of  more  than  six  weeks,  during  which  time  they  made  and 
sold  about  three  tons  of  candy  flavored  with  the  vanilla,  al- 
though by  their  own  admissions  they  discovered  that  it  was 
not  satisfactory  after  making  the  first  test.  For  testing  pur- 
poses they  could  only  use  such  quantity  as  was  fairly  and 
reasonably  necessary  to  determine  its  quality.  Cream  City 
0.  Co.  V.  Friedlander,  84  Wis.  53,  54  N.  W.  28.  When  they 
went  beyond  this,  as  they  unquestionably  did  in  this  case, 
they  made  it  their  own,  and  lost  the  right  of  rejection. 
By  the  Court. — Judgment  affirmed. 


Graf,  Respondent,  vs.  Laev,  Appellant. 

December  12,  1903-^anuary  12,  1904- 

Contracts:  Architects:  Instructions  to  jury:  Mitigation  of  damages: 

Burden  of  proof:  Tender  of  performance. 

1.  In  an  action  to  recover  for  the  serylces  of  an  architect,  the  terms 
of  the  contract  under  which  they  were  rendered  being  in  dis- 
pute, the  court  instructed  the  Jury  that  they  could  not  find  for 
the  plaintiff  unless  they  were  satisfied  by  a  preponderance  of 

Vol.120— 12 
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the  evidence  that  the  contract  toas  in  ail  respects  as  claimed 
by  the  plaintiff,  and  that  if  they  were  not  so  satisfied  or  were 
satisfied  that  the  minds  of  the  parties  did  not  meet  as  to  the 
portions  of  the  contract  in  dispute,  they  should  find  for  the 
defendant  Held,  that  a  refusal  to  instruct,  in  effect,  that  if 
the  Jury  should  find  the  contract  to  be  as  claimed  by  the  de- 
fendant the  plaintiff  could  not  recoyer,  was  not  error. 

2.  Where,  in  an  action  to  recover  for  personal  services,  such  as  an 

architect's,  the  evidence  shows  part  performance  by  i^aintlff, 
and  a  willln^ess  to  perform  the  remainder,  which  was  pre- 
vented by  defendant,  the  plaintiff  is  entitled  to  recover  the 
full  contract  price,  in  the  absence  of  evidence  that  the  plaintiff 
might  have  obtained  employment  elsewhere^  or  of  any  fact  in 
mitigation  of  damages. 

3.  In  such  case,  the  burden  of  proving  mitigation  of  damages  !s 

on  the  defendant 

4.  Evidence,  among  other  things,  that  an  architect  pr^ared  plans 

for  a  building,  retained  the  originals  in  his  office,  and  had 
copies  out  with  contractors;  that  several  months  later  the 
owner  told  the  architect  that  he  did  not  intend  to  build,  and 
that  the  architect  then  told  the  owner  that  he  could  have  the 
plans  at  any  time  he  wished  to  go  ahead  with  the  building,  is 
held  sufficient  to  sustain  a  finding  of  the  Jury  that  the  plans 
had  been  tendered  to  the  owner. 

Apfeat  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee county:  Warbew  D.  Tabbant,  Circuit  Judge.    Afprmed. 

The  complaint  alleges,  in  effect,  that  June  21,  1900,  the 
plaintiff,  an  architect,  agreed  with  the  defendant  (1)  to 
make,  prepare,  and  furnish  to  and  for  defendant  plans  and 
specifications  for  the  proposed  construction  of  two' flat  build- 
ings; (2)  to  superintend  the  construction  of  same;  and 
(3)  to  superintend  the  removal  and  remodeling  of  two  other 
dwelling  houses  belonging  to  the  defendant,  for  all  of  which, 
and  the  labor  and  services  in  that  behalf,  defendant  agreed  to 
pay  plaintiff  $345.04 ;  that  the  plaintiff  performed  all  of  the 
foregoing,  except  (2)  the  superintending  of  the  construction 
of  the  two  proposed  flat  buildings ;  that  although  plaintiff  was 
always,  and  still  is,  ready  and  willing  to  do  said  work,  and 
offered  to  perform,  he  was  prevented  by  the  defendant  from 
performing  said  part  of  the  contract ;  that  the  defendant  on 
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October  30,  1900,  paid  $40  on  said  contract,  and  still  owes 
the  balance  of  the  contract  price,  $305.04,  for  which  sum 
judgment  is  demanded.  The  answer  consists  of  several  ad- 
missions, and  the  denial  of  the  making  of  the  contract  alleged 
in  the  complaint,  and  alleges  the  making  of  a  different  con- 
tract At  the  close  of  the  trial  the  jury  returned  a  verdict  in 
favor  of  the  plaintiff,  and  assessed  his  damages  at  $305.04. 

From  the  judgment  entered  thereon  for  that  amount,  with 
costs,  the  defendant  appeals. 

In  charging  the  jury,  the  court  properly  stated  the  claims 
of  the  respective  parties  as  follows : 

"The  plaintiff  claims  that  on  or  about  June  21,  1900,  he 
entered  into  a  contract  with  the  defendant  wherein  it  was 
agreed  that  plaintiff  should,  as  is  alleged 'in  the  complaint, 
(1)  prepare  and  furnish  plans  and  specifications  for  the  con- 
struction of  two  flat  buildings  for  the  defendant;  (2)  super- 
intend the  erection  and  construction  of  said  flat  buildings; 
(3)  superintend  the  removal  and  remodeling  of  two  so-called 
old  houses  of  the  defendant;  and  that  for  plaintiff's  services, 
work,  and  labor  in  this  behalf  he  claims  that  the  defendant 
agreed  to  pay  the  plaintiff  the  sum  of  $346.04,  or  four  per 
cent  of  the  estimated  cost  of  all  of  such  work  just  detailed. 
On  the  part  of  the  defendant,  it  is  insisted  that  there  was  a 
contract  between  the  parties  which  covered  an  agreement  in 
respect  to  the  removal  and  remodeling  of  the  two  so-called 
old  houses  of  the  defendant,  and  that  as  compensation  for 
these  services,  work,  and  labor,  plaintiff  was  to  receive  the 
sum  of  $40,  which  work  was  performed  and  payment  made, 
and  that,  as  to  the  rest  of  the  contract  claimed  by  plaintiff 
to  have  been  made,  defendant  insists  that  it  was  simply  an 
offer,  which  was  not  to  be  accepted  unless  the  estimates  for 
the  construction  thereof  did  not  exceed,  substantially,  the  sum 
of  $6,000." 

The  court  thereupon  instructed  the  jury,  among  other 
things,  as  follows : 

"The  burden  of  proof  as  to  the  issue  in  this  case  is  upon 
the  plaintiff;  that  Is  to  say,  the  plaintiff  must  prove  by  a  pre- 
ponderance of  the  evidence  that  his  contention  is  correct 
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...  If  your  minds,  gentlemen,  are  satisfied  by  a  prepon- 
derance of  all  the  evidence  in  the  case  that  the  parties  did 
contract,  as  the  plaintijf  contends  they  did,  and  as  set  forth 
by  the  court  in  its  charge — ^that  is  to  say,  if  the  minds  of  the 
parties  plaintiff  and  defendant  met  on  the  proposition  con- 
tended for  by  the  plaintiff — ^then  your  verdict  should  be  for 
the  plaintiff.  But  if,  from  a  preponderance  of  all  the  evi- 
dence in  the  case,  your  minds  are  not  so  satisfied  or  con- 
vinced,  then  your  verdict  should  be  for  the  defendant.  .  .  . 
If  you  believe  from  a  preponderance  of  all  the  evidence  in 
the  case  that  the  minds  of  the  parties  did  not  meet  as  to  the 
new  work — that  is  to  say,  as  fo  the  flat  buildings — and  that 
there  was  no  agreement  consummated  as  to  the  same,  then 
your  verdict  should  be  for  the  defendant.  ...  If  you 
find  that  the  plaintiff,  Oraf,  was  employed  to  make,  prepare,, 
and  furnish  to  and  "for  the  defendant,  Laev,  plans  and  speci- 
fications for  the  proposed  erection  and  construction  of  two 
certain  flat  houses  or  flat  buildings,  then,  in  order  to  entitle 
said  plaintiff  to  recover  any  compensation  therefor,  he  must 
t<how  their  delivery  to  the  defendant,  Laev,  or  a  tender  of 
them  to  the  defendant,  Laev,  I  further  instruct  you  that  the 
burden  of  proof  is  upon  the  plaintiff  that  the  contract  relat- 
ing to  the  flat  buildings  was  actually  made,  and  that  the 
minds  of  both  parties  actually  met." 

For  the  appellant  there  was  a  brief  by  Roemcr  &  Aarons, 
and  oral  argument  by  C.  L.  Aarons, 

For  the  respondent  the  cause  was  submitted  on  the  brief 
of  Ernest  A,  Kehr, 

Cassodat,  C.  J.  1.  Error  is  assigned  because  the  court 
refused  to  instruct  the  jury,  in  addition  to  the  portion  of  the 
charge  given  in  the  foregoing  statement,  as  follows : 

"If  you  find  that  the  defendant,  Laev,  required  plans  and 
specifications  for  certain  buildings,  to  cost  about  the  sum  of 
$6,000,  there  can  be  no  recovery  by  the  plaintiff,  Oraf,  unless 
the  said  buildings  could  have  been  erected  for  about  the  sum 
named." 

The  parties  differed  widely  as  to  the  terms  of  the  contract 

The  instruction  so  requested  is  to  the  effect  that,  if  the  jury 
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should  find  the  contract  to  be  as  claimed  by  the  defendant, 
then  the  plaintiff  could  not  recover.  The  instructions  given 
and  found  in  the  statement  of  facts,  in  effect,  covered  all  that 
was  requested,  and  more,  too.  The  jury  were  instructed  to 
the  effect  that  they  could  not  find  for  the  plaintiff  unless  they 
were  satisfied  by  a  preponderance  of  the  evidence  that  the 
<;ontract  was  in  all  respects  as  claimed  by  him ;  that,  if  they 
were  not  so  satisfied  or  convinced,  their  verdict  should  be  for 
the  defendant;  and  that  if  they  believed  from  a  preponder- 
ance of  the  evidence  that  the  minds  of  the  parties  did  not 
meet  as  to  the  new  work — ^as  to  the  flat  buildings — then  they 
should  find  for  the  defendant.  We  must  hold  that  there  was 
no  error  in  refusing  such  instruction. 

2.  Error  is  assigned  because  the  court  charged  the  jury  as 
follows : 

"If  you  find  for  the  plaintiff — ^that  is  to  say,  if  you  find 
that  the  contract  was  entered  into  between  the  parties  as  con- 
tended for  by  the  plaintiff — ^then  you  will  take  up  the  con- 
sideration of  the  damages  recoverable  in  this  action;  and 
I  instruct  you,  as  a  matter  of  law,  that,  if  you  find  for  the 
plaintiff,  the  damages  recoverable  by  the  plaintiff  in  this  ac- 
tion are  the  sum  of  $305.04." 

The  amount  so  stated  was  the  full  amount  of  the  contract 
price,  as  claimed  by  the  plaintiff.  True,  the  terms  of  the  con- 
tract were  in  dispute,  and  accordingly  the  amount  of  the 
plaintiff's  compensation  was  in  dispute.  But  it  will  be  ob- 
served that  under  the  charge  of  the  court,  as  given,  the  jury 
were  precluded  from  finding  any  damages  in  favor  of  the 
plaintiff  unless  they  first  found  that  the  contract  between  the 
parties  was  "as  contended  for  by  the  plaintiff."  The  jury 
Tiaving  found  that  the  contract  was  as  claimed  by  the  plaintiff, 
the  question  presented  is  whether  in  assessing  damages  there 
should  have  been  an  abatement  from  the  full  contract  price. 
There  is  no  question  but  that  the  plaintiff  performed  most 
of  the  services  under  the  contract,  as  he  claimed  it  to  be,  and 
was  ready  at  all  times  to  perform  the  balance.    Prior  to  the 
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time  when  the  defendant  refused  to  go  on  with  the  job,  the 
plaintiff  declined  to  do  work  for  other  parties  for  the  reason 
that  he  expected  to  perform  his  contract  with  the  defendant. 
As  conceded  by  counsel  for  the  defendant,  the  contract  was^ 
for  the  personal  services  and  skill  of  the  plaintiff,  as  an  archi- 
tect, in  planning  and  designing  and  superintending  the  work 
contracted  for,  and  certifying  to  the  sufficiency  of  the  work 
of  contractors,  and  the  correctness  of  bills  rendered.  Such 
work  could  not  be  delegated  to  others.  The  plaintiff  was  un- 
doubtedly entitled  to  recover  the  amount  which  he  would 
have  earned  under  such  contract,  less  what  he  might  in  the 
meantime  have  earned  elsewhere.  Winkler  v.  Racine  W. 
cf  C.  Co.  99  Wis.  184,  188,  74  N.  W.  793.  In  that  case  it 
was  held  that  "in  an  action  by  an  employee  to  recover  dam- 
ages for  such  wrongful  discharge,  the  burden  of  proving  in 
mitigation  of  damages  that  the  plaintiff  could  have  obtained 
employment  elsewhere  is  upon  the  defendant."  As  there 
said  by  way  of  quotation  from  an  earlier  case : 

"In  the  absence,  therefore,  of  any  evidence  that  the  party 
might  have  obtained  any  other  employment,  the  law  can  adopt 
no  other  rule  of  damages  than  the  contract  price,  unless  there 
is  some  legal  presumption  that  such  other  employment  might 
be  obtained."  Danley  v.  Williams,  16  Wis.  581,  686.  See, 
also,  Hildebrand  v.  American  F.  A.  Co.  109  Wis.  171,  181, 
85  N.  W.  2G8. 

In  the  case  at  bar  the  defendant  failed  to  prove  that  the 
plaintiff  might  have  obtained  such  employment  elsewhere,  or 
any  fact  in  mitigation  of  the  plaintiff's  damages.  The  case 
is  unlike  Nikon  v.  Morse,  52  Wis.  241,  9  N.  W.  1,  and  other 
cases  cited  by  counsel,  where  the  performance  of  the  specific 
work  contracted  for  could  be  delegated  to  others.  We  find  no 
error  in  charging  the  jury  on  the  measure  of  damages. 

8.  As  indicated  in  the  statement  of  facts,  the  court  charged 
the  jury  that  in  order  to  entitle  the  plaintiff  to  recover  any 
compensation  for  making,   preparing,   and   furnishing  the- 
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plans  and  specifications,  he  must  show  their  delivery  or 
tender  of  them  to  the  defendant.  It  is  now  claimed  that  the 
evidence  is  insufficient  to  support,  the  verdict  to  the  effect 
that  such  plans  and  specifications  were  so  delivered  or  ten- 
dered. The  plaintiff  testified  to  the  effect  that,  after  the  con- 
tract for  removal  and  remodeling  was  completed,  he  had  the 
originals  in  the  office,  and  copies  out  with  the  contractors, 
and  he  believed  the  defendant  also  had  a  copy;  that,  when 
the  defendant  refused  to  go  on  vdth  the  flat  buildings,  the 
plaintiff  had  the  plans  and  specifications  of  those  buildings ; 
that  he  had  no  reason  to  offer  them  to  the  defendant,  and  did 
not;  that  in  the  latter  part  of  December,  1900,  the  defend- 
ant said  he  was  not  going  ahead  with  those  buildings ;  that, 
when  he  said  that,  the  plaintiff  told  him  he  could  have  the 
plans  and  specifications  any  time  that  he  wanted  to  go  ahead ; 
that  he  could  have  them  "any  time  he  wished  to  go  ahead 
with  those  buildings — ^any  time  in  the  future."  We  are  con- 
strained to  hold  that  the  evidence  was  sufficient  to  sustain  the 
finding  of  the  jury  to  the  effect  that  such  plans  and  specifica- 
tions were  tendered  to  the  defendant  as  stated  in  the  charge 
of  the  court.  Wright  v.  Young j  6  Wis.  127 ;  Potter  v.  Tag- 
gaH,  54  Wis.  395,  11  K  W.  678. 

We  find  no  error  in  the  record. 

By  the  Court. — ^The  judgment  of  the  circuit  court  is  af- 
firmed, 
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N.  BoTiirGTOK  CoMPAirr,  Appellant,  vs.  Southwick  and 

another,  Respondents. 

December  12,  190S— January  12,  1904, 

Taxation:  Asaeasment  to  wrong  peraon:  Variance  in  deacriptiona: 
MiataJce  in  name  of  plat:  Mortgage  inter  eat:  Material  and  im- 
material  defecta:  Limitation  of  actiona. 

1.  The  failure  of  an  assessor  to  assess  real  estate  in  the  name  of 

the  true  owner  is  Tisld  insufficient  to  render  the  assessment 
void,  where  the  circumstances  indicate  that  the  assessor  might 
readily  have  believed  that  the  party  assessed  was  the  owner; 
that  the  tax  was  a  proper  one,  and  that  the  owner  had  knowl- 
edge of  the  assessment,  levy,  and  delinquent  sale. 

2.  A  varianoe  between  the  description  of  a  city  lot  in  the  assess- 

ment roll  and  in  the  delinquent  tax  return  consisted  in  the 
omission  from  the  latter  of  the  abbreviation  "ft"  after  the 
figures  indicating  the  dimensions  of  a  portion  of  the  lot  ex- 
cepted from  the  assessment.  The  unit  of  measurement  when 
the  lot  was  platted  was  feet,  and  the  uncertainty  could  easily 
have  been  made  certain  by  referring  to  the  deed  under  which 
the  owner  claimed,  or  by  inference  from  contemporaneous  con- 
ditions, such  as  occupancy.  Held,  that  the  description^  indi- 
cated the  land  with  ordinary  and  reasonable  certainty  within 
the  meaning  of  sec.  1047,  Stats.  1898. 

3.  Describing  land  in  the  assessment  roll  as  being  in  the  "original 

plat"  instead  of  S.,  E.  &  O.'s  plat,  as  the  fact  was,  is  Tield  not 
to  have  been  such  an  error  as  would  avoid  the  tax  proceedings, 
where  the  evidence  showed  that  such  plat  was  the  first  plat  of 
the  city,  and  was  commonly  referred  to  as  the  original  plat 
in  conveyances  and  former  assessments,  and  that  such  facts 
were  known  to  the  owner  when  the  tax  proceedings  were  had. 

4.  V/here  a  conveyance  of  a  portion  of  a  city  lot  was  in  fact  a  mort- 

gage, and  contained  a  provision  that  the  grantor  should  pay 
the  taxes,  a  subsequent  assessment  of  the  entire  lot  to  the 
grantor  would  not  render  the  assessment  void. 
6.  Failure  to  assess  land  in  the  name  of  the  true  owner;  describ- 
ing city  lots  in  the  assessment  roll  under  the  wrong  plat  name; 
and  assessing  an  entire  lot  to  one  person  where  he  only  owned 
a  portion  of  it,  unless  shown  to  have  been  immaterial  by  reason 
of  other  facts  and  circumstances,  are  defects  which  go  to  the 
validity  of  the  assessment  and  affect  the  groundwork  of  the 
tax.    The  limitations  of  sec.  1210;i,  Stats.  1898,.  therefore  apply. 
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6.  An  immaterial  variation  between  thp  description  of  a  tract  in 
the  asseesment  roll  and  the  delinquent  return  is  not  a  defect 
which  goee  to  the  validity  of  the  assessment  and  affects  the 
groundwork  of  the  tax. 

Appeat«  from  a  judgment  of  the  circuit  court  for  Portage 
•county :  Chas.  M.  Wbbb,  Circuit  Judge.    Affirmed. 

Prior  to  November  17,  1884,  John  A.  Walker  was  the 
owner  of  the  west  half  of  lot  6,  and  all  of  lots  7,  8,  and  9  of 
block  29  of  Strong,  Ellis  &  Others'  addition  to  the  city  of 
Stevens  Point.  The  title  was  thereafter  transferred  among 
members  of  the  Walker  family,  who  on  April  23,  1*94,  con- 
veyed to  J.  L.  Prentice  a  part  of  this  property  described  as 
follows: 

"Commencing  at  Strongs  avenue  at  the  south  line  of  lot  9, 
block  29,  in  Strong,  Ellis  &  Others'  addition  to  the  city  of 
Stevens  Point,  running  thence  east  on  the  south  line  of  lots  9, 
8  and  7  in  said  block  29,  100  feet,  thence  north  parallel  with 
the  east  line  of  Strongs  avenue  25  feet,  thence  west  on  a  line 
parallel  with  said  south  line  of  said  lots,  9,  8  and  7,  100  feet 
to  Strongs  avenue,  thence  south  along  Strongs  avenue  to  place 
of  beginning." 

On  August  1,  1894,  a  parcel  of  this  property  of  like  shape 
and  size  to  the  piece  conveyed  to  J.  L.  Prentice,  and  lying 
immediately  north  of  it,  was  conveyed  to  August  Goerke. 
Goerke,  as  a  part  of  the  transaction;  executed  a  land  contract 
wherein  he  agreed,  on  payment  of  a  loan  made  by  him  to  the 
owners,  to  convey  this  parcel  to  V.  P.  Atwell.  On  Septem- 
ber 1,  1894,  Atwell  took  a  conveyance  to  all  of  the  lots  above 
mentioned  as  having  belonged  to  Walker,  excepting  the 
parcels  conveyed  to  Prentice  and  Goerke.  Atwell  is  an 
officer  and  stockholder  of  the  plaintiff  company,  and  at  the 
time  of  the  assessment  and  tax  sale,  hereafter  mentioned,  held 
title  under  these  conveyances.  On  May  24,  1897,  Atwell 
and  wife  conveyed  the  lots  (excepting  only  the  parcel  con- 
veyed to  Prentice)  to  the  N.  Boyington  Company.  August  10, 
1899,  Goerke  and  wife  conveyed  their  interest  in  this  land 
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to  the  plaintiff  company.  The  N.  Boyington  Company  is  a 
corporation  formed  shortly  after  the  death  of  N.  Boyington. 
Annis  Boyington,  the  widow  of  N.  Boyington,  is  president. 
Ella  Boyington,  a  daughter  of  N.  Boyington  and  sister  of 
the  wife  of  Atwell,  is  secretary,  and  V.  P.  Atwell  has  acted 
in  the  capacity  of  managing  agent.  The  other  stockholders 
of  the  corporation  are  heirs  of  N.  Boyington. 

In  1896  the  assessor  of  the  city  of  Stevens  Point  assessed 
to  the  Boyington  Company  property  described  as  follows : 

"The  west  half  of  lot  No.  6,  block  No.  29,  lot  No.  7,  except 
a  piece  10  ft.  x  25  ft.  out  of  southwest  corner,  block  No.  29, 
lot  No.  8,  except  25  feet  off  south  end,  blodc  No.  29,  lot 
No.  9,  except  25  feet  off  of  south  end,  block  No.  29,  in  the 
original  plat.'' 

In  1897  the  property  was  sold  for  the  nonpayment  of 
taxes.  November  15,  1902,  F.  A.  Southwiclc,  by  purchase 
and  assignment,  became  the  owner  of  the  tax  certificate,  and 
on  the  same  day  served  notice  on  the  TV.  Boyington  Com^pany 
oi  his  intention  to  make  application  for  a  tax  deed  thereon,, 
describing  the  premises  as  follows : 

'^.  ^2  of  lot  No.  6,  block  No.  29. 

"Lot  No.  7,  except  a  piece  10x25  out  of  s.  w.  cor.  block 
No.  29. 

"Lot  No.  8,  except  25  feet  off  South  end,  block  No.  29. 
"Lot  No.  9,  except  25  feet  off  South  end,  block  No.  29. 
"Original  Plat  of  City  of  Stevens  Point.'' 

In  addition  to  the  foregoing  facts,  it  appears  from  the 
court's  findings  that  the  property  was  properly  assessed,  and 
returned  delinquent  to  the  county  treasurer;  the  premises 
were  thereafter  sold  at  the  delinquent  tax  sale  of  the  county 
lor  the  year  1897 ;  V.  P.  Atwell  held  the  title  to  the  prem- 
ises at  the  time  of  this  assessment  and  tax  sale,  and  had 
knowledge  of  the  assessment  and  sale  for  delinquent  taxes; 
and  the  owners  ha^  not  paid  the  taxes  and  charges  against 
the  property  covered  by  the  certificate  held  and  owned  by 
resj)ondcnt,  jP.  A.  Sovihwick. 
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The  court  awarded  judgment  in  favor  of  defendants,  set- 
ting a  time  within  which  the  property  might  be  redeemed,, 
and  declaring  that,  if  any  right  of  action  ever  existed,  it  had 
been  extinguished  by  the  statute. 

For  the  appellant  there  was  a  brief  by  Cate  &  Dahl  and 
Lainoreux  &  Park,  and  oral  argument  by  B.  B,  Park, 

For  the  respondents  there  was  a  brief  by  McFarland,. 
Hanna  £  Mvrat,*  and  oral  argument  by  C.  B,  McFarland. 


SiEBECKES,  J.  The  questions  involved  in  this  case  relate- 
to  the  validity  of  the  assessment  upon  the  lots  described  in 
the  complaint,  and  the  regularity  of  the  proceedings  for  the 
tax  sale  of  1897  upon  the  delinquent  return  for  taxes  for  the- 
previous  year. 

The  validity  of  the  assessment  is  attacked  because  the  prop- 
erty was  not  assessed  in  the  name  of  the  owner.  There  is 
nothing  to  indicate  that  the  assessor  acted  wrongfully  or  neg- 
ligently in  failing  to  assess  the  property  to  the  true  owner. 
At  the  time  of  the  assessment  the  title  to  the  property  was 
in  the  name  of  V.  P.  Atwell.  He  was  then  managing  agent 
of  the  N,  Boyington  Company.  This  company  was  composed 
of  himself,  his  wife,  her  mother,  and  her  two  sisters,  and 
carried  on  a  real  estate  and  lumber  business  in  the  city  of 
Stevens  Point.  The  facts  and  circumstances  of  the  case  in- 
dicate that  the  assessor  might  readily  believe  the  N.  Boying- 
ton Company  to  be  the  party  gainst  whom  the  lots  were  prop- 
erly assessable.  It  is  undisputed  that  the  tax  was  a  proper- 
one,  and  it  is  shown  that  the  true  owner  had  knowledge  of  the 
assessment,  levy,  and  delinquent  sale.  Under  such  circum- 
stances, the  error  could  not  have  misled  him  to  his  injury ; 
nor  could  it  have  affected  the  interests  of  the  N.  Boyington 
Company,  the  subsequent  purchaser.  The  error  is  therefore 
immaterial,  and  insufficient  to  render  the  assessment  void. 

It  is  urged  that  the  variation  in  the  descrijStions  of  the 
premises  intended  to  be  covered  by  the  assessment  and  the 
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delinquent  tax  return  and  sale  are  such  as  to  render  these 
proceedings  fatally  defective,  and  particularly  that  the  de^ 
scriptions  of  the  exception  from  lot  7  are  so  imperfect  that 
they  fail  to  comply  with  the  "ordinary  and  reasonable  cer- 
tainty^^ required  by  sec.  1047,  Stats.  1898,  which  prescribes: 

"In  all  assessment  and  tax  rolls  •  •  .  any  descriptions 
of  land  which  shall  indicate  the  land  intended  with  ordinary 
and  reasonable  certainty  and  which  would  be  sufficient  be- 
tween grantor  and  grantee  in  an  ordinary  conveyance  shall  be 
deemed  sufficient,"  etc. 

The  assessment  roll  describes  the  part  excepted  from  lot 
7  as  "a  piece  10  ft.  by  25  ft.  out  of  the  southwest  comer,** 
and  the  delinquent  return  omits  the  abbreviation  of  "ft" 
after  the  figures  "10"  and  "25."  This  irregularity,  from  its 
nature,  shows  a  merely  clerical  omission,  and  reference  to 
the  assessment  roll  would  disclose  the  unit  of  measurement. 
Feet  was  the  unit  of  measurement  as  to  the  width  and  depth 
of  the  lots  when  platted,  and  this  fact  would  also  indicate 
that  the  excepted  parcel  was  measured  in  feet.  The  uncer- 
tainty as  to  the  parcel  excepted  could  easily  be  made  certain 
by  reference  to  the  Prentice  deed,  or  by  inference  from  con- 
temporaneous conditions,  such  as  the  occupancy  by  Prentice 
of  a  particular  piece  answering  the  description.  In  the  light 
of  the  facts  and  circumstances  of  the  case,  we  must  hold 
these  descriptions  to  indicate  the  land  with  ordinary  and  rea- 
sonable certainty.  Mendota  Club  v.  Anderson,  101  Wis.  479, 
78  K  W.  185 ;  Cate  v.  Werder,  114  Wis.  122,  89  N.  W.  822 ; 
Meade  v.  Oilfoyle,  64  Wis.  18,  24  N.  W.  413. 

It  is  urged  the  court  erred  in  its  finding  that  the  Strong, 
Ellis  &  Others'  plat,  recorded  June  20,  1852,  was  the  orig- 
inal plat  of  the  lands  in  the  city  of  Stevens  Point.  The  evi- 
dence is  abundant  to  show  that  this  plat  is  commonly  referred 
to  as  the  original  plat,  and  that  it  has  been  so  treated  in  con- 
veyances and  in  former  assessments.  These  facts  were  known 
to  Mr.  Atwell  at  the  time  of  these  proceedings.    The  evidence 
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fully  sustains  the  court's  findings  upon  this  issue,  and  no 
error  is  shown  which  makes  the  tax  proceedings  void  upon 
this  ground. 

The  contention  that  the  assessment  is  void  because  the 
property  assessed  included  premises  which  had  been^  con- 
veyed to  Goerke  is  without  merit,  for  it  was  clearly  shown 
that  this  conveyance  amounted  to  a  mortgage  to  secure  a  loan 
made  by  Goerke  to  the  owners.  This  conveyance  contained 
a  provision  that  the  owners  were  to  pay  the  taxes. 

With  the  exception  of  the  variation  of  descriptions  between 
the  assessment  roll  and  the  delinquent  return  of  the  parcel 
excepted  from  lot  7,  and  which,  as  above  stated,  is  an  imma- 
terial variation,  the  defects  and  errors  upon  which  relief  is 
sought  in  this  action  are  such  as  go  to  the  validity  of  the  as- 
sessment, and  affect  the  groundwork  of  the  tax ;  and  the  lim- 
itations of  sec.  1210Ar^  Stats.  1898,  therefore  apply  to  this 
cause  of  action. 

In  view  of  the  circumstances  of  the  case,  and  the  applica- 
tion of  the  statute  above  mentioned,  we  think  the  action  of 
the  circuit  court  should  be  sustained* 

By  the  Court. — Judgment  affirmed. 


W.  G.  Taylor  Compaitt,  Respondent,  vs.  Bannerman  and 

others.  Appellants. 

December  12,  190S— January  12,  1904, 

Contracts:  Mutuality:  Exclusive  agency:  Breach:  Damages, 

1.  A  contract  between  principal  and  agent,  signed  by  both  parties, 
by  which  one  party,  the  owners  of  a  stone  quarry,  appointed 
the  other  as  their  exclusive  agent  for  IlUnols  and  Wisconsin 
for  the  sale  of  certain  described  stone  at  prices  fixed  therein, 
and  agreed  to  quote  no  prices  to  others  without  the  agent's 
oonpent,  is  not  yoid  for  want  of  mutuality,  but  at  least  re-- 
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quires  the  agent  to  act  in  good  faith  and  use  due  diligence  in 
bringing  the  principal's  stone  to  the  notice  of  possible  pur- 
chasers for  the  purpose  of  sale  to  them. 

2.  In  an  action  by  the  agent  to  recover  damnges  for  breach  of  such 

a  contract,  it  appeared  that  the  principal  sold  stone  to  others 
at  the  contract  price,  and  that  the  agent  offered  to  sell  the 
same  stone  to  the  same  parties  at  the  same  price.  Held,  that 
the  agent  was  not  damaged  by  the  sale. 

3.  By  a  written  agreement  the  agent  in  such  a  case  consented  to 

the  sale  of  a  certain  quantity  of  stone  to  a  third  party  at  a 
fixed  price  "in  consideration  of  certain  conditions/'  and  it  was 
shown  by  other  evidence  that  the  consent  was  granted  upon 
the  understanding  that  the  purchaser  had  worked  up  certain 
private  jobs  of  paving,  as  distinguished  from  ordinary  city 
contracts,  and  had  an  unexpired  contract  with  the  principal 
for  stone.  Held,  that  the  permitted  sales  were  limited  to  such 
purposes  only,  and  that  the  agent  was  entitled  to  damages  for 
all  sales  made  by  the  principal  to  such  purchaser  which  were 
used  for  purposes  outside  of  such  understanding. 

4.  After  having  filled  part  of  an  order  made  by  an  agent  under  a 

contract  with  a  third  person,  the  principal  refused  to  supply 
any  more  stone  on  the  ground  that  the  agent  had  failed  to  pay 
him  |600  due  for  stone  already  shipped.  At  that  time  the 
agent  had  a  well  founded  claim  against  the  principal  for  dam- 
ages foi^ breach  of  the  contract  amounting  to  more  than  the 
sum  due.  The  agent  was  unable  to  obtain  the  stone  elsewhere, 
and  the  purchaser  thereupon  cancelled  the  contract.  Held, 
that  the  principal  was  liable  to  the  agent  for  the  profits  lost 
by  reason  of  the  failure  to  supply  the  stone. 

5.  Where  a  principal  contracts  with  an  agent  to  sell  to  or  through 

the  agent  the  entire  output  of  a  stone  quarry,  and  the  principal 
sells  the  entire  output  to  a  third  party,  and  the  agent  has  also 
taken  orders  sufficient  to  absorb  it  all,  the  agent  cannot  re- 
cover the  difference  between  the  contract  and  market  price 
upon  that  sold  by  the  principal,  and,  in  addition,  recover  the 
difference  between  the  contract  and  sale  price  on  that  for  which 
the  agent  had  taken  orders. 

Appeax  from  a  judgment  of  the  circuit  conrt  for  Wau- 
shara county:  Chas.  M.  Webb,  Circuit  Judge.  Modified  and 
affirmed. 

Action  to  recover  damages  for  breaches  of  contract.  The 
plaintiff  was  a  corporation  engaged  at  Milwaukee  in  the  busi- 
Tiess  of  contracting  for  the  sale  of  stone.     Defendants  were 
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partners  owning  a  granite  quarry  of  limited  capacity  at  Ber- 
lin, in  this  state.  During  the  year  1898  plaintiff  had  been 
selling  agent  for  all  the  product  of  the  defendants'  quarry 
upon  an  agreed  commission.  After  some  negotiation,  indi- 
cating a  desire  to  change  that  relation  so  that  the  plaintiff 
should  secure  a  fixed  price  to  defendants  and  receive  any  ob- 
tainable price  above  that  as  its  compensation,  a  written  con- 
tract was  made  on  February  1, 1899,  in  the  following  words : 

^'We  hereby  appoint  the  W.  G.  Taylor  Co.,  of  Milwaukee, 
our  agents  for  Wisconsin  and  Illinois,  and  agree  to  sell  them 
the  following  described  stone,  f.  o.  b.  cars  Berlin,  Wis.,  as 
follows :  [List  of  kinds  and  prices.]  It  is  further  agreed  that 
the  TF.  0,  Taylor  Co,  are  our  exclusive  agents  for  Wisconsin 
and  Illinois,  and  we  will  quote  no  prices  to  others  without 
their  consent.  This  agreement  is  understood  to  be  in  force 
for  the  full  term  of  one  year  from  February  1st,  1899. 
[Signed  by  both  parties.]." 

The  words  "make  no  prices"  were  shown  to  have  the  addi- 
tional significance  in  the  trade  of  "make  no  sales."  It  was 
claimed,  and  the  court  found,  that  defendants  committed  nu- 
merous breaches  of  the  contract,  whereby  plaintiff  was  de- 
prived of  profits  aggregating  $3,954.45,  which  sum  was  al- 
lowed it  as  damages.  An  undisputed  balance  of  $643.25  due 
from  plaintiff  was  allowed  on  defendants'  counterclaim,  and 
for  the  balance,  $3,311.20,  together  with  interest  from  the 
date  of  the  commencement  of  the  action,  judgment  was  ren- 
dered in  favor  of  plaintiff,  from  which  the  defendants  appeal. 

For  the  appellants  there  was  a  brief  by  Twmer,  Pease  & 
Turner,  and  oral  argument  by  W.  /.  Turner.  They  con- 
tended, inter  alia,  that  the  agreement  relied  upon  by  plaintiff 
is  void  for  want  of  mutuality.  Hoffman  v.  Maffioli,  104  Wis. 
630 ;  Teipel  v.  Meyer,  106  Wis.  41 ;  Dodge  v.  Hopkins,  14 
Wis.  630,  636 ;  Atlee  v.  Bartholomew,  69  Wis.  43 ;  American 
C.  0.  Co.  V.  Kirh,  68  Fed.  791 ;  Davie  v.  Lumbermens  M. 
<Jo.  93  Mich.  491 ;  Bailey  v.  Austrian,  19  Minn.  535 ;  1  Par- 
sons, Contracts,  499,  note  Z;  Bafolovitz  v.  Am.  T.  Co.  73 


192  SUPREME  COURT  OF  WISCONSIN.       [Jan. 

W.  G.  Taylor  Co.  v.  Bannerman,  120  Wia.  189. 

Hun,  87,  25  N.  T.  Supp.  1036;  Campbell  v.  Lambert,  51 
Am.  Rep.  1. 

For  the  respondent  there  was  a  brief  by  Winkler,  Flanders, 
Smith,  Bottum  &  Vilas,  and  oral  argument  by  F.  R.  Rem- 
ington. 

Dodge,  J.  Appellants'  first  position  is  that  the  entire  con- 
tract of  February  1,  1899,  was  void  for  want  of  mutuality, 
for  that  the  plaintiff  did  not  thereby  bind  itself  to  purchase 
any  stone  or  do  any  other  thing.  This  position  we  deem  un- 
tenable. The  signature  of  plaintiff's  name  to  that  paper  was 
obviously  for  the  purpose  of  acceptance.  The  presumption  is 
that  such  signing  was  done  for  some  purpose,  and  no  other 
is  apparent.  If  an  acceptance,  it  bound  the  plaintiff  to  per- 
form any  acts  on  its  part  necessarily  implied  either  from 
those  things  which  defendants  were  bound  to  do  or  from  the 
situation  created  by  the  contract.  Shadbolt  &  B.  7.  Co.  v. 
Toplijf,  85  Wis.  513,  55  N.  W.  854;  McCall  Co.  v.  Icks, 
107  Wis.  232,  83  N.  W.  300;  Excelsior  W.  Co.  v.  Mes- 
singer,  116  Wis.  549,  555,  93  N.  W.  459.  Plaintiff  there- 
fore bound  itself  to  be  defendants'  exclusive  agent  within  the 
territory  named,  which,  by  the  way,  included  the  entire  ter- 
ritory in  which  defendants'  product  could  be  advantageously 
sold,  and  to  perform  the  duties  resulting  from  such  agency. 
Exactly  what  those  duties  were  we  need  not  attempt  to  cata- 
logue. They  at  least  included  good  faith  and  due  diligence 
in  bringing  defendants'  stones  to  the  notice  of  possible  con- 
sumers for  purpose  of  sale  to  them.  Such  duties  are  shown 
to  have  been  performed  to  the  extent  of  the  expenditure  of 
•much  time  and  considerable  money.  Hence  there  was  an  ob- 
ligation assumed  by  plaintiff  sufficient  to  give  mutuality  to 
the  agreement  that  it  should  be  exclusive  agent,  and  that  de- 
fendants should  neither  quote  prices  nor  make  sales  of  its 
stone  to  others,  livelier  v.  Bethesda  M.  8.  Co.  88  Mich.  390, 
50  K  W.  319 ;  Bussell  v.  Horn,  B.  &  F.  Mfg.  Co.  41  Neb. 
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567,  59  N.  W.  901.  We  need  not  at  this  stage  of  the  dis- 
cussion decide  whether  the  surrounding  circumstances  were 
such  as  to  warrant  a  conclusion  that  plaintiff  should  take  or 
defendants  should  supply  stone  to  any  ascertainable  amount — 
whether  all  the  product  of  the  quarry  or  all  that  plaintiff  by 
due  diligence  might  be  able  to  sell.  The  breaches  of  this  con- 
tract necessary  to  be  considered  consist  in  sales  of  stone  by 
defendants  to  others  than  plaintiff.  We  proceed  to  consider 
them. 

1.  Defendants  sold  to  the  Chicago,  Milwaukee  &  St,  Paul 
Eailway  2,200  square  yards  of  paving  stone,  which  plaintiff 
had  offered  to  sell  and  would  otherwise  have  sold  at  a  profit 
above  the  contract  price  of  $88.  Such  facts  are  undisputed, 
the  only  excuse  offered  being  the  asserted  consent  by  plaintiff. 
That  is  negatived  by  a  finding  for  which  we  find  sufficient 
supporting  evidence.  We  see  no  escape  from  the  conclusion 
reached  by  the  trial  court  that  defendants  are  liable  for  that 
sum.  The  sale  by  them  was  in  breach  of  their  express  agree- 
ment, and  the  damage  to  the  plaintiff  was  the  direct  and 
natural  result. 

2.  A  similar  sale  of  1,050  square  yards  was  made  to  the 
same  party,  for  which  the  trial  court  awarded  damages  in 
the  sum  of  $52.20.  We  agree  with  the  finding  that  such 
breach  was  committed,  but  plaintiff's  secretary  testifies  that 
he  offered  to  make  the  same  sale  at  $1.11  per  square  yard^ 
and  would  have  made  it  if  defendants  had  not.  That  price 
is  the  same  as  the  contract  required  plaintiff  to  pay;  hence 
obviously  there  could  have  been  no  damage  to  it  from  failure 
to  make  the  sale.    This  item  cannot  be  allowed. 

3.  Defendants  sold  a  small  quantity  of  stone  to  one  Kelly, 
which  otherwise  plaintiff  could  have  sold  at  an  established 
market  price  so  as  to  yield  it  a  profit  of  $143.34.  We  dis- 
cover no  evidence  to  warrant  disturbance  of  the  trial  court's 
findings  to  the  forgoing  effect  The  conclusion  of  defend- 
ants' liability  for  the  gains  so  prevented  is  obviously  correct.. 

Vol.  120—13 
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4.  Another  item  of  damage  allowed  plaintiff  was  $2,407.81 
for  profits  it  would  have  made  on  approximately  7,500  square 
yards  of  stone,  that  amouiit  having  been  sold  direct  by  defend- 
ants to  Gaffney  &  Long  or  the  Gaffney  &  Long  Construction 
Company  in  Chicago,  between  May  13  an^  December  31, 
1899.  The  fact  of  the  sales  was  undisputed,  and  the  margin 
of  profit  which  plaintiff  would  have  made  as  found  by  the 
trial  court  was  sustained  by  the  evidence.  The  defense  was 
a  written  consent  given  by  plaintiff  on  February  8,  1899,  in 

following  words : 

'Tebruary  8,  1899. 
"Wm.  Bannerman,  Esq., 

"8upL  of  Berlin  Quarry  Co., 

''Berlin,  Wis. 
"In  consideration  of  certain  conditions,  we  hereby  agree 
to  allow  the  Berlin  Granite  Co.  the  privilege  of  selling  to 
Messrs.  Gaffney  &  Long,  contractors,  of  Chicago,  111.,  four 
thousand  (4,000)  yards  of  smooth  blocks,  six  inches  deep, 
and  between  (3,000)  and  (4,000)  three  and  four  thousand 
yards  of  common  blocks,  this  on  old  deals  pending.  But  the 
price  to  Gaffney  &  Long  shall  not  be  less  than  $1.90  per  yd. 
f.  o.  b.  Chicago  for  6-inch  smooth,  and  $1,121/^  f.  o.  b.  cars 
Berlin,  Wis.,  for  the  common  block. 

"W.  G.  Tatloe  Co. 

"L.  H.  Tayloe,  Secy." 

It  was  in  proof  that  this  consent  was  granted  upon  the 
understanding  and  representation  that  Gaffney  &  Long  had 
worked  up  certain  prospective  private  jobs  of  paving,  as  dis- 
tinguished from  the  ordinary  contracts  let  by  the  city  on 
open  competition,  and  that  they  held  an  unexpired  contract 
with  defendants  for  stone.  The  court  below  held  that  the 
evidence  of  the  circumstances  and  purpose  of  this  contract 
required  a  construction  limiting  the  permitted  sales  to  meet 
such  purposes.  We  feel  constrained  to  concur  with  this  view. 
Hence  such  sales  as  were  outside  of  this  consent  so  construed 
were  as  much  in  breach  of  plaintiff's  contract  as  any  of  those 
already  considered.    When,  however,  we  come  to  examine  the 
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evidence,  we  find  none  at  all  to  show  that  any  of  the  stone 
sold  to  GaiFney  &  Long,  either  under  that  name  or  under  the 
name  of  Gaffney  &  Long  Construction  Company,  in  which 
they  continued  business,  were  shipped  or  used  for  other  than 
such  private  jobs,  except  as  to  that  used  xmder  publicly  let 
contracts  for  paving  Desplaines  street  from  Madison  street 
to  Van  Buren  street,  and  for  Twelfth  street  from  Canal  street 
to  Halsted  street.  All  the  rest  may  have  been  for  the  very 
purpose  covered  by  plaintiff's  consent,  and  it  is  undisputed 
that  defendants  sold  it  in  good  faith  believing  that  to  be  the 
case.  We  cannot  escape  the  conclusion  that  plaintiff  has 
failed  to  prove  any  breach  of  the  contract  in  this  connection 
except  to  the  extent  of  the  stone  for  the  two  public  contracts 
above  mentioned,  upon  which  the  profits  at  the  rates  adopted 
by  the  court  would  have  aggregated  only  $1,749.99.  As  a 
result,  we  must  hold  that  $667.82  of  this  item  was  erroneous. 
5.  Another  element  of  damage  rests  upon  failure  to  per^ 
form  a  distinct  contract  by  defendants  to  sell  15,000  square 
yards  of  paving  stone  to  plaintiff  to  fill  a  contract  for  the 
same  amount  which  it  had  made  to  sell  and  deliver  to  the 
Milwaukee  Electric  Railway  &  Light  Company.  Plaintiff 
having  communicated  such  contract  to  defendants  in  April, 
1899,  and  ordered  the  stone  to  fill  it,  they  accepted  the  order, 
and  shipped  from  time  to  time  about  half  the  quantity.  In 
January,  1900,  they  refused  to  ship  more,  on  the  ground  that 
plaintiff  had  failed  to  pay  some  $600  then  due  for  stone  pre- 
viously shipped.  They  thereupon  informed  the  street  rail- 
way company  that  they  would  not  deliver  any  more  on  plaint- 
iff's contract,  but,  if  that  contract  were  canceled,  would  them- 
selves deal  directly  with  the  street  railway  company  and 
supply  what  it  needed.  Plaintiff  was  unable  to  obtain  stone 
elsewhere  to  deliver  upon  its  contract,  and  the  street  railway 
<5ompany  therefore  canceled  it,  so  that  plaintiff  lost  the  profits 
it  would  have  made  on  the  remainder  of  the  15,000  square 
yards.    Plaintiff's  reason  for  not  paying  the  $600  for  stone 
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shipped  was  its  claim  that  defendants  were  indebted  to  it  in 
a  still  larger  amount  upon  an  accounting  of  profits  upon  their 
sales  in  breach  of  their  contract,  which  claim  it  now  appears 
was  well  founded.  The  findings  of  the  trial  court  to  sub- 
stantially the  foregoing  effect  are  not  antagonized  to  any  clear 
preponderance  of  evidence,  although  there  is  much  dispute  as 
to  some  of  them.  The  conclusion  of  liability  for  the  profits 
lost,  namely,  the  difference  between  defendants'  price  to 
plaintiff  plus  expenses  of  delivery  and  the  selling  price  to  the 
street  railway  company,  is,  of  course,  irresistible. 

6.  The  next  item  of  damage  allowed  is  $684,  the  profits 
plaintiff  would  have  made  on  1,800  square  yards  of  stone 
which  it  had  opportunity  to  sell  to  one  Kelley,  but  was  un- 
able to  because  defendants  rejected  its  order  therefor,  made 
October  26th,  for  delivery  November  15th.  In  order  to  sus- 
tain this  item  of  damage  the  court  must  have  held  that  the 
contract  not  only  forbade  defendants  from  selling  stone  to 
others,  but  also  required  them  to  sell  to  plaintiff  all  that  it 
should  order  for  actual  sales  made  by  it,  at  least  up  to  the 
output  of  defendants'  quarry ;  otherwise  there  was  no  breach 
in  refusing  to  accept  this  order.  We  shall  not  deem  it  neces- 
sary to  resolve  this  somewhat  doubtful  question.  Conceding, 
arguendo,  such  construction,  it  is  entirely  obvious  that  the 
defendants  did  not  agree  to  sell  plaintiff  anything  except  the 
output  of  their  quarry  as  ordinarily  operated  with  reason- 
able diligence.  The  latter  could  therefore  suffer  no  more 
loss  than  the  profits  to  result  from  a  resale  by  it  of  all  that 
stone.  If  defendants  had  sold  it  all  to  some  one  else,  and 
plaintiff  had  also  taken  orders  suflicient  to  absorb  it  all,  it 
could  not  recover  difference  between  contract  and  market 
price  upon  that  sold  by  defendants,  and  in  addition  recover 
difference  between  contract  price  and  sale  price  on  that  for 
which  the  plaintiff  had  taken  orders.  That  would  obviously 
be  duplication  of  the  damages  actually  suffered.  Now,  while 
the  trial  court  has  found  that  defendants  could  have  produced 
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the  stone  to  fill  this  order  for  Kelley  after  October  26th,  and 
while  that  finding  is  perhaps  supported  by  some  evidence,  it 
is  perfectly  clear  that  they  could  not  have  produced  stone  to 
fill  that  order,  and  also  those  accepted  by  themselves,  on  which 
they  have  already  been  charged  with  damages.  The  late  de- 
liveries to  the  Gaffney  &  Long  Construction  Company,  and 
the  required  deliveries  to  the  street  railway  company  which 
they  did  not  make,  but  on  which  they  have  been  charged  for 
loss  of  profits,  would  by  the  clearest  evidence  have  more  than 
exhausted  all  they  could  produce  within  the  contract  term. 
The  order  taken  from  Kelley  only  serves  to  prove  that  plaint- 
iff could  have  sold  so  much  of  the  stone  that  defendants  dis- 
posed of  elsewhere.  When,  however,  it  receives  the  profits  it 
could  have  made  on  that  stone,  it  is  fully  compensated.  We 
hold,  therefore,  that  this  item  of  damage  was  not  recoverable 
in  addition  to  the  other  allowances. 

The  result  of  the  foregoing  is  that  the  trial  court  errone- 
ously *  allowed  $1,394.32  of  damages,  which,  with  interest 
from  commencement  of  suit,  July  7,  1900,  to  date  of  find- 
ings, January  10,  1903,  has  entered  into  the  judgment,  which 
therefore  is  improperly  swollen  to  the  extent  of  $1,597.39. 

By  the  Court. — The  judgment  is  modified  by  reducing  the 
damages  therein  awarded  to  $2,210.49,  and  the  total  to 
$2,487.14,  and  as  so  modified  is  afiirmed;  appellants  to  re- 
cover costs  in  this  court. 


Kennedy,  Respondent,  vs.  Plank  and  another.  Appellants. 

December  12,  190S— January  12,  1904. 

appeal  and  error:  Bill  of  exceptions:  Mistake  in  selling  drugs:  Dam- 
ages: Evidence:  New  trial:  Newly  discovered  evidence. 

1.  An  objection  that  a  verdict  is  perverse  and  contrary  to  the  evi- 
dence cannot  be  considered  in  the  absence  of  a  certificate  that 
the  bill  of  exceptions  contains  all  the  evidence  material  to  the 
case. 
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2.  In  an  action  to  recover  for  injury  to  plaintUTs  horses  claimed 

to  baTe  been  caused  by  feeding  them  copperas,  sold  and  deliv- 
ered to  him  by  defendants  by  mistake  for  Glauber's  salt,  there 
waa  evidence  that  the  horses  were  In  good  condition  up  to  the 
time  they  were  fed  the  copperas;  that  all  of  the  horses  to  which 
the  copperaa  was  fed  manifested  the  same  systemic  derange- 
ment within  a  week  or  ten  days  after  they  were  fed  it;  that  a 
poii  mortem  examination  of  those  that  died  showed  conditions 
such  aa  copperas  poisoning  produces  in  horses,  and  that  no 
other  cause  was  shown  to  which  such  conditions  were  attribu- 
table. Held,  sufficient  to  show  that  copperas  fed  to  horses  in 
such  quantities  aa  plaintiff  gave  was  Injurious  to  health. 

3.  Orders  refusing  a  new  trial  in  jury  cases  cannot  be  reversed  on 

appeal  upon  the  ground  that  the  verdict  is  contrary  to  the 
weight  of  the  evidence,  unless  it  clearly  appears  that  there  is 
no  credible  evidence  to  support  the  verdict. 

4.  Bvid^ice  that  plaintiff  procured  copperas  for  a  neighbor  under 

the  same  circumstances  as  he  procured  it  for  himself;  that 
such  neighbor  fed  it  to  his  horses;  that  his  horses  manifested 
the  same  symptoms  as  those  of  plaintiff's  within  the  same 
time,  and  that  a  post  mortem  examination  disclosed  physical 
conditions  similar  to  those  found  in  plaintiff's  horses  and  in- 
dicated the  cause  of  death  and  ailment  of  the  animal,  is  held 
to  have  been  admissible  as  tending  to  corroborate  that  the 
sickness  of  plaintifTs  horses  was  the  result  of  defendants'  neg- 
ligence. 

5.  In  such  case,  refusal  to  grant  a  new  trial  on  the  ground  of  newly 

discovered  evidence,  based  upon  affidavits  tending  to  show  that 
after  the  death  of  plaintiff's  horses  he  and  the  veterinary  sur- 
geon who  treated  them  made  statements  as  to  the  cause  of  their 
death  at  variance  with  their  testimony  on  the  trial,  is  held 
not  to  have  been  erroneous. 


Appeal  from  a  judgment  and  order  of  the  circuit  court  for 
Waushara  county :  Ciias.  M.  Webb,  Circuit  Judge.  Affirmed. 

Defendants  conducted  a  general  store,  including  a  drug 
department,  in  the  village  of  Hancock.  Plaintiff  is  a  farmer 
residing  near  by.  He  alleges  that  on  May  22,  1899,  while 
at  the  store,  he  called  for  two  packages  of  Glauber's  salt,  of 
four  pounds  each,  and  that  defendants,  through  one  of  their 
clerks,  sold  and  put  up  for  him  two  packages  of  copperas  in- 
stead of  the  Glauber's  salt ;  that  he  caused  the  copperas  to  be 
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administered  to  his  horses  by  his  hired  mfui  in  the  belief  that 
it  was  Glauber's  salt ;  that  in  consequence  thereof  the  horses 
were  made  ill,  required  medical  attendance,  and  were  ren- 
dered unfit  for  farm  uses,  and  therefore  he  was  subjected  to 
the  expense  of  hiring  horses  to  do  his  work  One  of  the 
horses  died  in  the  month  of  August,  1899.  It  appears  that 
plaintiff  obtained  the  two  packages,  one  for  himself,  and  one 
for  his  neighbor,  a  Mr.  Tibbitts ;  and  there  is  evidence  tend- 
ing to  show  that  one  of  Mr.  Tibbitts's  horses  became  sick  and 
showed  symptoms  of  a  like  nature  about  the  same  length  of 
time  after  having  been  fed  the  copperas  as  plaintiff's  horses. 
Defendants  deny  the  negligence  charged,  and  claim  that 
Glauber's  salt  was  delivered  as  requested  by  plaintiff,  but 
that  he,  through  his  negligence,  exchanged  it  for  two  pack- 
ages of  copperas  which  were  on  the  counter  of  defendants' 
store  at  the  time  of  the  transaction. 

The  evidence  included  in  the  bill  of  exceptions  is  in  sharp 
conflict  upon  the  material  questions  litigated  upon  the  trial. 
Under  proper  instruction,  the  court  submitted  all  the  issues, 
and  the  jury  found  in  plaintiff's  favor  in  the  sum  of  $357.16. 
Judgment  for  this  amount  was  awarded  plaintiff,  and  from 
that  judgment  this  appeal  is  taken.  Defendants  also  appeal 
from  an  order  denying  their  motion  for  a  new  trial. 

For  the  appellants  there  was  a  brief  by  McFarlandj  Hanna 
&  Murat  and  Oorrigan  &  Johnson,  and  oral  argument  by 
C,  B.  McFarland  and  W.  D.  Corrigan. 

D.  D.  Conway,  for  respondent. 

SiEBEOKEB,  J.  Respondent  recovered  damages  upon  the 
verdict  of  the  jury.  He  alleged  the  injuries  resulted  from 
appellants'  negligence  in  delivering  copperas  to  him  instead 
of  Glauber's  salt,  as  he  requested,  for  use  as  a  medicine  for 
his  horses.  Appellants  attack  the  judgment  upon  the  ground 
that  the  verdicjb  is  perverse  and  contrary  to  the  evidence.  An 
examination  of  the  record  discloses  that  it  is  not  certified  that 
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the  bill  of  exceptions  contains  all  the  evidence  material  to  the 
issues  in  the  case.  Upon  this  state  of  the  record,  this  court 
cannot  review  this  assignment  of  error.  Lain  v,  Shepard- 
son,  23  Wis.  224;  Conatty  v.  Milwavkee  E,  B,  &  L.  Go,  100 
Wis.  467,  76  N.  W.  482. 

It  is,  however,  apparent  from  an  inspection  of  the  evidence 
before  us  that  the  jury  were  warranted  in  finding  as  they  did. 
The  main  questions  submitted  to  the  jury  were:  (1)  Did  ap- 
pellants, at  the  time  alleged,  sell  and  deliver  copperas  to  re- 
spondent in  place  of  Glauber's  salt?  and  (2)  Did  respond- 
ent's horses  become  sick  as  a  result  of  feeding  them  the  ma- 
terial procured  from  appellants  ? 

Respondent  asserts  and  appellants  deny  that  respondent 
received  copperas  when  he  called  for  Glauber's  salt.  The 
evidence  submitted  by  the  parties  upon  this  question  was  in 
conflict,  and  the  court  submitted  the  issue  to  the  jury  upon  a 
general  verdict.  The  prooi  tending  to  support  the  position 
of  either  party  was  of  such  nature  and  weight  as  to  require 
the  trial  court  to  submit  it  to  a  jury  for  determination. 

It  is,  however,  urged  that  there  is  no  evidence  tending  to 
show  that  copperas  fed  to  horses  in  such  quantities  as  respond- 
ent fed  it  would  be  injurious  to  their  health.  We  find  no 
foundation  for  this  contention  in  the  evidence.  There  is  con- 
siderable evidence  tending  to  show  that  the  horses  were  in 
ft  good  state  of  health  up  to  the  time  they  were  fed  the  cop- 
peras ;  that  they  manifested  the  same  symptoms  of  weakness, 
debility,  and  a  systemic  derangement  within  a  week  or  ten 
days  after  they  were  fed  it,  and  their  symptoms  showed  they 
were  affected  from  a  like  cause.  No  other  cause  was  shown 
to  which  this  condition  was  attributable,  and  the  post  mortem 
examination  of  respondent's,  as  well  as  Mr.  Tibbitts's  horses, 
sustained  the  claim  that  the  conditions  were  such  as  copperas 
poisoning  produces  in  horses. 

In  the  light  of  this  evidence,  the  issue  wa€  properly  sub- 
mitted to  the  jury,  though  there  was  strong  and  persuasive 
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evidence  in  conflict  with  the  proof  sustaining  the  verdict. 
This  court  cannot  reverse  orders  refusing  a  new  trial  in  jury 
eases  upon  the  ground  that  the  verdict  is  contrary  to  the 
weight  of  the  evidence  unless  it  clearly  appears  that  there 
is  no  credible  evidence  supporting  the  verdict  approved  by 
the  court.  Jones  v,  Evans,  28  Wis.  168 ;  Bay  v.  Northrup, 
55  Wis.  396,  13  N.  W.  239;  Smith  v.  Lander,  48  Wis.  687, 
4  N.  W.  767 ;  Becker  v.  Holm,  89  Wis.  86,  61  N.  W.  307. 

It  is  argued  that  the  court  erred  in  receiving  the  testimony 
•of  the  veterinarian,  F.  S.  Lawrence,  and  of  Mr.  Tibbitts,  re- 
lating to  the  sickness  and  post  mortem  examination  of  Tib- 
bitts's  horse.  The  testimony  hardly  admits  of  dispute  that 
the  horse  was  fed  copperas,  procured  from  appellants  by  re- 
spondent at  the  time  he  purchased  for  himself;  that  it  was 
fed  to  the  horse  by  Mr.  Tibbitts ;  that  it  became  sick,  mani- 
festing symptoms  like  those  of  respondent's  horses,  within  the 
^same  period  of  time ;  and  that  upon  a  post  mortem,  examina- 
tion the  veterinarian  observed  physical  conditions  correspond- 
ing significantly  to  the  conditions  observed  in  the  horses  of 
respondent,  and  indicating  the  cause  of  ailment  and  death 
of  the  animal.  This  evidence  had  a  direct  bearing  upon  the 
inquiry  as  to  what  effect  copperas  has  upon  horses  when  fed 
in  the  quantities  shown  in  this  case,  and  tended  to  corroborate 
respondent's  claim  that  the  sickness  of  his  horses  was  the  re- 
sult of  appellants'  negligence.  The  testimony  was  properly 
admitted. 

We  are  now  to  determine  the  question  presented  upon  the 
appeal  from  the  order  overruling  appellants'  motion  for  a 
mew  trial,  and  to  vacate  the  judgment  upon  the  ground  of 
Tiewly  discovered  evidence.  The  issues  litigated  have  been 
sufficiently  stated.  The  affidavits  upon  which  the  motion  is 
based  show  that  the  alleged  newly  discovered  evidence  cou- 
«iBts  of  statements  and  admissions  of  respondent,  made  dur- 
ing the  fall  of  1899,  to  the  effect  that  his  horses  were  poisoned 
by  sal  soda  obtained  from  appellants  in  place  of  Glauber's 
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salty  and  that  he  did  not  know  the  cause  of  his  horses'  sick- 
ness and  death.  True,  the  evidence  does  not  agree  in  some 
respects  with  respondent's  statements  upon  the  trial  as  to  his 
knowledge  of  what  he  secured  from  apx)ellants  in  place  of  the 
Glauber's  salt  It  appeared  he  had  no  positive  knowledge 
that  he  procured  copperas  until  he  learned  it  through  Prof. 
Daniels^  but  he  always  spoke  of  the  poison  as  having  been 
sold  him  by  appellants  in  place  of  Glauber's  salt  This  ren- 
dered the  alleged  newly  discovered  evidence  of  little  weight 
in  the  determination  of  the  issuable  facts.  These  admissions 
that  he  did  not  understand  the  cause  of  the  sickness  is  in  its 
nature  weak  and  unsatisfactory,  in  view  of  the  positive  state- 
ments made  at  about  the  same  time  that  the  horses  were  sick 
from  what  appellants  had  given  him  in  place  of  the  Glauber's 
salt.  The  evidence  that  Dr.  Lawrence  made  statements  on 
this  subject  to  various  persons  before  the  trial  which  was  in 
conflict  with  his  testimony  is  of  the  same  nature,  and  can  add 
but  little,  if  any,  weight  to  sustain  the  motion.  We  are  of 
opinion  the  trial  court  was  fully  warranted  in  holding  that, 
if  this  evidence  were  produced  and  submitted  to  a  jury  with 
the  other  evidence,  it  ought  not  to,  nor  would  it  probably, 
lead  to  a  verdict  different  from  the  one  rendered.  Golds- 
worthy  V.  Linden,  75  Wis.  25,  43  N.  W.  656 ;  Ryan  v.  Rock- 
ford  Ins.  Co.  85  Wis.  573,  55  N.  W.  1025 ;  Grace  v.  Mc- 
AHJiur,  76  Wis.  641,  45  N.  W.  518. 

We  must  hold  that  the  action  of  the  trial  court  in  awarding 
judgment  and  denying  the  motion  for  a  new  trial  is  sustained 
by  the  record. 

By  the  Court. — The  judgment  and  the  order  of  the  circuit 
court  are  affirmed. 
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The  State  ex  eel.  Hunt,  Appellant,  vs.  Staffoed,  Ke- 

spondent. 

Decemher  12,  lOOS^anuary  12,  1904. 

Ejections:  Caucuses:  Nomination  l>y  m<iss  convention:  Repeal  of 
statute  hy  implication:  Constitutional  law:  Bight  of  elector  to 
have  hallot  counted. 

1.  Ch.  341,  Laws  of  1S99,  entitled  "An  act  relating  to  caucuses  and 
amending"  sees,  lla-lli.  Stats.  1898,  provided  that  "caucuses 
and  meetings  of  political  parties  held  for  the  purpose  of  nom- 
nating  candidates  or  choosing  delegates  to  assemble  in  con- 
vention to  nominate  any  person  for  any  general  public  office, 
to  be  voted  for  at  any  general  .  .  .  election  .  .  .  and  all 
meetings  for  nominating  candidates  or  choosing  delegates  to 
conventions  to  nominate  candidates  to  be  voted  for  at  such 
elections,  commonly  called  caucuses,  unless  held  under  the  pro- 
visions of  this  act,  are  hereby  declared  to  be  unlawful,  and  no 
political  party  shall  have  its  political  ticket  placed  upon  the- 
of/lcial  ballot  or  canvassed  at  such  election,  unless  the  nominar 
tion  of  its  candidates  are  made  in  accordance  with  the  provis- 
ions of  this  act;"  and  repealed  sees,  lla-lli  and  all  acts  and 
parts  of  acts  in  conflict  uHth  its  provisions.  The  first  general 
law  regulating  caucuses  and  political  meetings,  was  ch.  312, 
Laws  of  1897,  and  with  some  modifications  its  provisions  were 
incorporated  into  the  revision  of  1898  as  sees,  lla-lli,  of  ch.  5, 
Stats.  1898,  and  the  title  of  the  chapter  was  changed  from 
"Of  Electors  and  General  Elections"  to  "Of  Caucuses,  Electors, 
and  General  Elections."  Sec.  30,  Stats.  1898,  provides  that 
"candidates  to  be  voted  for"  at  general  elections  "may  be  nom- 
inated ...  by  a  convention  or  primary  meeting,  held  for 
the  purpose,  consisting  of  an  organized  assemblage  of  electors." 
Sec.  31,  Stats.  1898,  provides  for  certifying  the  result  of  "nom- 
inations made  by  a  convention;"  sec.  40  prescribes  the  form 
of  official  ballots;  and  sec.  41  provides  for  the  preparation  of 
the  official  ballots  and  the  voting  and  counting  of  the  same, 
but  neither  of  said  sections  is  referred  to  in  ch.  341,  Layrs  of 
1899,  and  all  of  them  were  in  existence  prior  to  the  adoption 
of  ch.  312,  Laws  of  1897.  The  day  after  ch.  341  was  approved 
two  other  acts  were  also  approved,  the  first  (ch.  349)  relating  to 
official  ballots  and  amending  six  sections  of  tlie  Statutes  of 
1898,  other  than  sees.  30,  31  and  41;  and  the  second  (ch.  351) 
amending  sec.  30  by  changing  the  percentage  of  voters  neces- 
sary to  entitle  a  political  party  to  a  place  on  the  official  ballot,. 
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leaving  the  section  otherwise  unchanged.  Ch.  457,  Laws  of 
1901,  also  amended  sees.  36-38,  40,  Stats.  1898,  as  amended  by 
ch.  349,  Laws  of  1899,  relating  to  the  form  of  the  official  ballot. 
Held^  that  nominations  by  mass  conventions,  provided  for  by 
sec.  30,  Stats.  1898,  were  not  abolished  by  the  general  repeal- 
ing clause  contained  in  ch.  341,  Laws  of  1899,  and  that  a  person 
so  nominated,  whose  name  appeared  upon  the  official  ballots 
and  who  received  a  majority  of  all  the  votes  cast  for  the  office 
for  which  he  was  a  candidate,  was  duly  elected  and  entitled 
to  hold  the  office. 

[2.  Whether  ch.  341,  Laws  of  1899,  is  constitutional,  not  deter- 
mined.] 

[3.  Marshal,  J.,  is  of  the  opinion  that  the  provision  of  sec.  30, 
Stats.  1898,  authorizing  nominations  by  mass  conventions  has 
been  repealed  by  ch.  341,  Laws  of  1899,  but  that  the  constitu- 
tional right  of  an  elector  to  participate  with  effect  in  elec- 
tions, so  far  as  having  his  choice  of  candidates  regarded,  is  so 
far  removed  from  legislative  interference  that  he  cannot  right- 
fully be  required,  by  any  legislative  act,  to  use  a  particular 
form  in  a  particular  way  for  indicating  his  choice,  and  there- 
after have  that  choice  disregarded  because  of  its  being  in  favor 
of  one  whose  name  was  not  rightfully  on  the  ballot  form  placed, 
by  public  agencies,  .in  his  hands  as  correct.] 

Appeal  from  a  judgment  of  the  circuit  court  for  Adams 
■county:  Chas.  M.  Webb,  Circuit  Judge.    Affirmed. 

This  is  an  action  of  quo  warranto  brought  to  determine  the 
right  to  the  office  of  sheriff  of  Adams  county,  under  ch.  149, 
Stats.  1898,  commenced  January  7,  1903.  The  cause,  being 
at  issue,  was  tried  by  the  court,  and  at  the  close  of  the  trial 
the  court  found  as  matters  of  fact,  in  effect : 

(1)  That  July  10,  1902,  the  relator  was  and  since  has  been 
a  resident,  citizen,  freeholder,  qualified  elector,  and  a  re- 
publican in  the  county,  eligible  to  hold  the  office  of  sheriff 
therein;  (2)  that  on  the  day  named  the  relator  was  nom- 
inated for  sheriff  by  the  republican  convention  of  that 
county,  duly  called  and  composed  of  delegates  duly  chosen 
l^y  caucuses  duly  called  and  held  for  the  several  towns  in  the 
county,  to  be  voted  for  at  the  general  election  in  November, 
1902;  (3)  that  there  are  seventeen  towns  in  Adams  county, 
but  no  city  or  village  nor  any  daily  newspaper;  (4)  that  no 
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democratic  caucuses  were  called  or  held  in  the  county  for 
1902/  for  the  nomination  of  delegates  to  sit  in  a  democratic 
convention  to  nominate  candidates  for  county  offices  to  be 
voted  for  at  the  general  November  election  for  1902,  and 
never  at  any  time  within  the  ten  years  last  past  had  any 
democratic  caucuses  been  called  or  held  in  that  county; 
(5)  that  pursuant  to  notice  duly  published  in  a  weekly  news- 
paper, the  democratic  party  of  the  county,  on  August  30, 
1902,  called  a  mass  convention  of  that  party  for  the  nomina- 
tion of  candidates  for  the  several  county  offices  for  the  county, 
including  member  of  assembly,  to  be  voted  for  at  the  general 
November  election  for  1902 ;  that  such  convention  was  called 
and  notice  given  by  the  duly  authorized  democratic  county 
committee ;  that  at  the  time  and  place  mentioned  in  such  no- 
tice, and  pursuant  thereto,  lawful  democratic  voters  from 
seven  of  said  towns,  in  pursuance  of  such  notice,  assembled 
in  convention,  and  the  same  was  duly  organized,  with  a  chair- 
man'Bnd  secretary  and  tellers  and  other  officers,  and  by  ballot 
nominated  a  candidate  for  each  of  the  several  county  offices, 
including  member  of  assembly,  appointed  a  committee  to  rep- 
resent the  party  in  the  county,  and  exercised  the  powers  and 
performed  the  duties  of  a  convention  composed  of  delegates 
chosen  at  caucuses ;  that  the  defendant  was  unanimously  nom- 
inated bv  such  mass  convention  for  the  office  of  sheriff;  that 
such  convention  was  composed  of  twenty-eight  democrats 
from  the  seven  towns  represented,  and  one  not  located  in  any 
particular  town;  (6)  that  at  the  close  of  such  convention  a 
certificate  in  writing,  duly  signed,  executed  and  verified  by 
the  presiding  officer  and  secretary  thereof,  as  required  by 
sec.  31,  Stats.  1898,  and  other  provisions  of  law,  was  duly 
made  and  filed  with  the  county  clerk  October  14,  1902; 
(7)  that  the  republican  county  convention  duly  caused  to  be 
made  and  filed  its  certificate  of  nominations  for  county  officers 
with  the  county  clerk  in  the  form  and  manner  and  time  re- 
quired by  law;  (8)  that  neither  the  prohibition  party  nor 
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any  other  party,  except  the  republican  party,  called  or  held 
any  caucuses  in  the  county  for  1902  for  the  election  of  dele- 
gates to  a  county  convention  for  the  nomination  of  candidates 
for  the  several  county  offices  to  be  voted  for  at  the  general  elec- 
tion in  1902;  that  the  prohibition  party  therein  did,  pui> 
suant  to  notice,  nominate  a  full  ticket  for  county  officers,  in- 
cluding member  of  assembly,  to  be  voted  for  at  that  election, 
and  filed  its  certificate  of  nominations  as  required  by  law; 

(9)  that  pursuant  to  such  three  certificates  the  county  clerk 
caused  to  be  made  and  published,  as  required  by  law,  a  notice 
of  election  and  information  to  voters,  having  thereon  for 
sheriff  in  the  proper  columns  the  names  of  the  relator  and 
the  defendant  and  the  prohibition  candidate,  together  with 
a  full  list  in  the  proper  columns  of  all  candidates  of  the  three 
parties  for  county  offices,  including  member  of  assembly; 

(10)  that  at  the  time  and  in  the  manner  and  form  required 
l)y  law  the  county  clerk  duly  prepared  the  official  ballot  for 
the  general  November,  1902,  election,  having  thereon  in  due 
form  and  in  the  proper  columns  the  names  of  the  candidates 
of  the  several  parties  so  certified  to  him,  including  the  several 
candidates  for  sheriff,  and  duly  caused  to  be  printed  and  dis- 
tributed the  sample  ballots  provided  by  law,  and  caused  to  be 
printed  and  furnished  for  use  at  said  election  said  official 
ballots  at  the  time  and  in  the  manner  and  form  required  by 
law ;  that  in  said  notice  of  election  and  information  to  voters, 
sample  ballots,  and  upon  all  of  said  official  ballots  for  the 
office  of  sheriff,  in  the  democratic  column,  was  the  name  of 
the  defendant,  in  the  republican  column  the  name  of  the  re- 
lator, and  in  the  prohibition  column  the  name  of  its  candi- 
date; (11)  that  the  relator  and  the  public  generally  read  such 
notices  and  knew  all  the  facts  stated  for  some  two  months 
prior  to  the  election  in  November,  1902,  and  took  part  in  the 
<5ampaign,  vnthout  making  any  claim  that  the  nomination  of 
the  democratic  or  the  prohibition  party  was  irregular  or  un- 
lawful, and  took  no  action  or  proceeding  in  court  or  other- 
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wise,  and  made  no  protest  to  the  county  clerk  or  otherwise 
against  placing  the  defendant's  name  in  the  democratic 
column  upon  the  official  ballot,  nor  against  placing  the  name 
of  the  prohibition  candidate  thereon;  (12)  that  at  said  elec- 
tion the  relator  received  717  votes  for  the  office  of  sheriff, 
and  the  defendant  received  835  votes  for  that  office,  and  the 
prohibition  candidate  received  thirty-one  votes  for  that 
office — ^that  is  to  say,  the  defendant  had  a  majority  of  eighty- 
seven  votes  and  a  plurality  of  118  votes;  "that  of  said  835 
votes  so  received  (by  defendant)  for  said  office  of  sheriff  less 
than  717  votes  and  less  than  a  plurality  was  by  writing  in 
on  the  ticket  by  the  voter  the  name  of  said"  defendant; 
(13)  that  after  such  election,  and  at  the  time  and  in  the  man- 
ner required  by  law,  such  votes  for  sheriff  were  duly  counted 
and  canvassed  as  required  by  law  without  any  protest  from 
the  relator  or  any  one,  and  a  certificate  of  election  in  due 
form  as  required  by  law  was  duly  issued  to  the  defendant  for 
the  office  of  sheriff,  and  he  duly  took  the  oath  of  office  and 
gave  the  requisite  bond  and  qualified  as  such  sheriff,  as  re- 
quired by  law,  and  entered  upon  the  discharge  of  his  duties 
as  such  sheriff,  and  has  since  continued  to  do  so;  (15)  that 
the  votes  cast  for  sheriff  for  the  three  candidates  named  were 
only  thirty-nine  less  than  all  the  votes  cast  for  the  four  sev- 
eral candidates  for  governor  at  that  election;  (14)  and  only 
368  less  than  the  whole  number  of  votes  cast  in  that  county 
for  president  in  1900;  (16)  that  for  many  years  the  demo- 
cratic vote  in  that  county  had  been  very  small,  as  indicated, 
not  being  more  than  about  one-fifth  of  the  voters;  (17)  that 
the  democratic  mass  convention  so  held  was  pursuant  to  the 
advice  of  the  republican  and  democratic  state  central  com- 
mittees, to  the  effect  that  the  right  to  hold  such  mass  conven- 
tions had  not  been  taken  away  by  ch.  341,  Laws  of  1899; 
(19  and  20)  that  the  defendant  was  and  is  a  resident,  citi- 
zen, freeholder,  and  voter  in  the  county  and  was  and  is  quali- 
fied iiO  hold  the  office  of  sheriff,  and  that  he  was  so  nominated 
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without  fraud  and  in  the  belief  that  the  same  was  legal  and 
according  to  law;  (21)  that  the  secretary  of  the  democratic 
convention  of  August  30,  1902,  mentioned,  was  the  then 
county  clerk  of  the  county. 

And  as  conclusions  of  law,  the  court  found,  in  effect,  that 
the  835  votes  cast  for  the  defendant  for  the  office  of  sheriff' 
were  legally  and  lawfully  cast,  and  legally  and  lawfully  can- 
vassed and  counted  for  him  for  that  office ;  that  the  defendant 
was  lawfully  chosen  at  the  Xovember  election  of  1902  for  the 
office  of  sheriff  for  that  county  for  the  term  beginning  the- 
first  ^Monday  of  January,  1903,  by  plurality  vote  of  118; 
that  the  defendant  was  and  is  the  duly  elected,  qualified,  and 
acting  sheriff  of  the  county,  and  is  duly  authorized  to  per- 
form the  duties  and  enjoy  the  privileges  of  said  office  for  the 
regular  term  beginning  the  first  Monday  in  Januaty,  1903;. 
that  the  defendant  is  not  guilty  of  usurping  or  intruding  into 
or  unlawfully  holding  or  exercising  said  office  of  sheriff,  and 
is  entitled  to  judgment  dismissing  said  complaint  upon  the 
merits  and  for  his  costs  of  this  action — and  ordered  judgment 
accordingly. 

From  the  judgment  so  entered  upon  such  findings,  the  re- 
lator appeals. 

For  the  appellant  there  was  a  brief  by  Lamoreux  £  Park 
and  Williain  Sweet,  attorneys,  and  Allan  T.  Pray,  of  counsel, 
and  oral  argument  by  Mr.  B.  B.  Park  and  Mr.  Sweet.  They 
confonded,  inter  alia,  that  ch.  341,  Laws  of  1899,  is  consti- 
tutional. 2  Brice,  Am.  Com.  47;  In  re  Duffy,  4  Brewster, 
531 ;  Slafe  ex  rel.  Doerflinger  v.  Eilmaniel,  21  Wis.  506;  10 
Am.  &  Eng.  Ency.  of  Law  (2d  ed.)  576,  586,  587;  Cooley, 
(Vinst  Lim.  (3d  ed.)  *602;  State  ex  rel.  Rtmge  v.  Ander- 
Ron,  100  Wis.  523;  32  Am.  Law  Reg.  (K  S.)  104;  Todd  v. 
Election  Comrs,  104  Mich.  474,  480,  64  N.  W.  496 ;  Rm- 
Mom  V.  Black,  54  N.  J.  Law,  446-451;  TalcoU  v.  Philbrick, 
no  Omn.  472,  20  Atl.  436,  439;  People  ex  rel  Feeny  r. 
Board  of  Canvassers,  156  N.  Y.  47-49 ;  People  ex  rel.  WeUs^ 
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17.  Common  Council,  46  if.  Y.  Supp.  701 ;  Leonard  v.  Comm. 
ex  rel  Att'y  Gen.  112  Pa.  St.  607,  622;  State  ex  rel.  Att'y 
Gen.  V.  Dillon,  32  Fla.  545;  Banner  v.  Patton,  156  111.  553, 
562 ;  Bowery  v.  Smith,  HI  Mo.  45,  33  Am.  St.  Rep.  491 ; 
De  Walt  V.  BaHley,  146  Pa.  St.  529,  28  Am.  St  Rep.  814; 
State  ex  rel.  Plimmer  v.  Boston,  58  Ohio  St.  620 ;  Common 
Council  of  Detroit  v.  Rush,  82  Mich.  632-537,  46  K  W.  951 ; 
State  ex  rel.  Cothren  v.  Lean,  9  Wis.  279 ;  State  ex  rel.  ^Yood 
V.  Baker,  38  Wis.  71 ;  Dells  v.  Kennedy,  49  Wis.  555 ;  State 
ex  rel.  Schuetz  v.  Lay,  103  Wis.  524;  State  ex  rel.  Blodgett 
V.  Eagan,  116  Wis.  417.  Ch.  341,  Laws  of  1899  is  manda- 
tory. 10  Am.  &  Eng.  Ency.  of  Law  (2d  ed.)  722 ;  State  ex 
rel.  Brooks  v.  Fransham,  19  Mont.  273,  290 ;  Jones  v.  State 
ex  rel.  Wilson,  163  Ind.  440,  65  N.  E.  229,  233j  Homwng 
V.  Board  of  Canvassers,  119  Mich.  51,  77  N.  W.  446;  Stack- 
pole  V.  Hallahan,  16  Mont  40,  40  Pac.  80;  Schuler  v.  Ilogan, 
168  111.  369,  48  K  E.  195 ;  Blackmer  v.  Hildreth,  181  Mass. 
29,  63  N.  E.  14;  In  re  Madden,  148  IST.  Y.  136,  42  X.  E. 
634 ;  People  ex  rel.  Hirsch  v.  Wood,  148  K  Y.  142,  42  X.  E. 
536 ;  Mauston  v.  Mcintosh,  58  Minn.  625,  60  N.  W.  672 ; 
Weddel  v.  Durbin,  26  Wis.  390;  Halstead  v.  Rader,  27 
W.  Va.  808 ;  State  ex  rel.  Doerflinger  v.  Hilmantel,  21  Wis. 
566;  People  ex  rel.  Nichols  v.  Board  of  Canvassers,  120 
K  Y.  395;  West  v.  Ross,  53  Mo.  350;  McCrary,  Elections, 
§§  700,  723  and  724;  German  Am.  Bank  v.  Devlin,  96  Wis. 
155,  157. 

For  the  respondent  there  was  a  brief  by  Goggins  &  Brazeau 
and  Corrigan  £  Johnson,  and  oral  argument  by  B.  R.  Gog- 
gins and  W.  D.  Corrigan.  They  contended,  inter  alia,  that 
that  part  of  sec.  1,  ch.  341,  Laws  of  1899,  material  to  the 
case,  has  no  application  to  nominations  made  at  a  county  con- 
vention held  for  the  purpose  of  nominating  candidates  for 
county  office.  State  ex  rel.  Brooks  v.  Fransham,  19  Mont 
273,  290;  Hankey  v.  Bowman,  82  Minn.  328,  84  X.  W. 
1002,  1004 ;  State  ex  rel  Crawford  v.  Norris,  37  Neb.  299^ 
Vol.  120—14 
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55  X.  W.  1086;  State  ex  rel  Bennett  v.  Barber,  4  Wyo.  56, 
96,  32  Pac.  14;  Owens  v.  State  ex  rel  Jennett,  64  Tex.  600, 
509 ;  Brown  v.  Williams,  34  Neb.  376,  61  N.  W.  861 ;  Bowers 
V.  Smith,  111  Mo.  46,  67;  State  ex  rel  Att'y  Gen,  v.  Dillon, 
32  Fla.  646,  647,  14  South.  383 ;  People  ex  rel  Feeny  v. 
Board  of  Canvassers,  156  N.  T.  36,  62 ;  Bragdon  v.  Navarre, 
102  Mick  259,  60  N.  W.  277 ;  Miller  v.  Pennoyer,  23  Oreg. 
364,  31  Pac.  830.  If  that  part  of  ch.  341,  Laws  of  1899,  ma- 
terial to  the  issues,  should  receive  the  construction  contended 
for  by  appellant  it  would  be  unconstitutionaL  Stackpole  v. 
Hallahan,  16  Mont.  40,  40  Pac.  80;  People  ex  rel  Hirsh  r. 
Wood,  148  N.  T.  142 ;  In  re  Madden,  148  N.  T.  136 ;  State 
ex  rel  Wood  v.  Baker,  38  Wis.  71,  86,  87;  State  ex  rel 
Runge  v.  Anderson,  100  Wis.  523,  630;  State  ex  rel  Briesen 
V.  Barden,  77  Wis.  601 ;  Dells  v.  Kennedy,  49  Wis.  656 ; 
'  Bowers  v.  Smith,  111  Mo.  46,  20  S.  W.  101 ;  Moyer  v.  Van 
de  Vanter,  12  Wash.  377,  29  L.  R.  A.  670;  State  ex  rel 
Brooks  V.  Fransham,  19  Mont.  273,  289,  290 ;  Spier  v.  BaJcer, 
120  Cal.  370,  376,  62  Pac.  669;  State  ex  rel  Van  Ryn  v. 
Iloran,  85  Wis.  94;  State  ex  rel  Att'y  Gen,  v.  Cunningham, 
81  Wis.  440,  476;  Britton  v.  Board  of  Comm'rs,  129  Cal. 
337,  342-344;  Murphy  v.  Curry,  137  Cal.  479;  De  Walt 
v.  Bartley,  146  Pa.  St.  629,  540;  Homung  v.  Board  of 
Canvassers,  119  Mich.  51,  77  N.  W.  446 ;  Schuler  v.  Hogan, 
168  111.  369,  48  N.  E.  196 ;  Baker  v.  Scott,  4  Idaho,  696, 
43  Pac.  76-78;  Miller  v.  Pennoyer,  23  Oreg.  364,  31 
Pac  830,  831 ;  State  ex  rel  Crawford  v.  Norris,  37  Neb. 
299,  65  N.  W.  1086;  State  ex  rel  La  Valle  v.  Sauk  Co. 
62  Wis.  376 ;  Milwaukee  Co.  v.  Isenring,  109  Wis.  9,  28 ; 
State  ex  rel  Att'y  Gen.  v.  Boyd,  19  Nev.  43,  5  Pac  735; 
Wagner  v.  Milwaukee  Co.  112  Wis.  601  ^  Gilbert-Arnold  L. 
Co.  v.  Superior,  91  Wis.  353,  357;  State  ex  rel  Chase  v. 
Rogers,  10  Nev.  250 ;  Smith  v.  Sherry,  54  Wis.  114;  Vinsani 
V.  Knox,  27  Ark.  266;  Powell  v.  Jackson,  51  Mich.  129. 
Where  an  opportunity  is  given  to  the  candidate  to  have  the 
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ballot  properly  made  up  before  election,  and  he  is  in  posses- 
sion of  all  the  facts  and  chooses  to  wait  until  after  election 
and  when  defeated  at  the  polls  seeks  to  avoid  the  choice  of 
the.  voters  as  expressed  at  the  election,  his  action  comes  too 
late  and  he  is  estopped  and  cannot  be  heard  to  complain. 
State  ex  rel.  Crawford  v.  Norris,  37  Neb.  299,  312,  56  N.  W. 
1086;  State  ex  rel.  Brooks  v.  Fransham,  19  Mont.  273,  288, 
289 ;  Beg.  ex  rel.  Harris  v.  Bradhum,  6  Ont.  Pr.  Rep.  308. 
See  also  many  cases  cited  in  note  in  Bowers  v.  Smith,  16 
L.  R.  A.  765 ;  State  ex  rel.  Bennett  v.  Barber,  4  Wyo.  66,  97, 
32  Pac.  14;  Tvit  v.  Hawkins,  53  Neb.  367,  73  N.  W.  692; 
Allen  V.  Glynn,  17  Colo.  338,  15  L.  R  A.  743;  McCrary, 
Elections,  p.  512,  §  705;  State  ex  rel.  Wood  v.  Baker,  38 
Wis.  71 ;  Baker  v.  Scott,  4  Idaho,  696,  43  Pac.  76-78 ;  Bow- 
ers V.  Smith,  111  Mo.  46,  66 ;  High,  Extra.  Leg.  Rem.  §  646 
and  notes. 

Cassodat,  C.  J.  It  is  nrged  on  the  part  of  the  relator  that 
the  democratic  mass  convention  which  nominated  the  defend- 
ant as  its  candidate  for  sheriff  was  an  unlawful  gathering, 
held  in  violation  of  ch.  341,  Laws  of  1899 ;  that,  being  un- 
lawful, there  was,  in  fact  and  law,  no  nomination  made  by 
that  convention,  and  consequently  that  the  ballots  cast  for  the 
defendant  were  improperly  canvassed  and  should  be  disre- 
garded. Omitting  what  is  not  here  applicable,  the  particular 
provisions  of  the  act  relied  upon  declare  that : 

"Caucuses  and  meetings  of  political  parties  held  for  the 
purpose  of  nominating  candidates  or  choosing  delegates  to 
assemble  in  convention  to  nominate  any  person  for  any  public 
office,  to  be  voted  for  at  any  general  .  .  .  election  .  .  . 
and  all  meetings  for  nominating  candidates  or  choosing  dele- 
gates to  conventions  to  nominate  candidates  to  be  voted  for 
at  such  elections,  commonly  called  caucuses  unless  held  under 
the  provisions  of  this  act,  are  hereby  declared  to  be  unlawful, 
and  no  political  party  shall  have  its  political  ticket  placed 
upon  the  official  ballot,  or  canvassed  at  such  election,  unless 
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the  nomination  of  its  candidates  are  made  in  accordance  with 
the  provisions  of  this  act." 

It  is  claimed  that  these  provisions  are  mandatory  and  con- 
stitutional, and  that  they  were  improperly  disregarded  by 
the  trial  court. 

Counsel  for  the  defendant  make  two  answers  to  such  con- 
tention. One  is  to  the  effect  that  if  the  act  must  be  construed 
as  claimed  on  the  part  of  the  relator,  then  that  it  is  repugnant 
to  the  constitutional  right  secured  to  every  "qualified  elector'^ 
to  vote  "by  ballot"  for  sheriff  and  other  county  officers,  and 
by  implication  prohibits  the  legislature  from  "excluding 
from  the  right  of  suffrage"  any  "qualified  elector"  except 
for  crime.  Sees.  1,  3,  6,  art.  Ill,  Const,  and  sec.  4,  art.  VI,. 
Const.  The  other  answer  is  to  the  effect  that  the  whole  act,, 
when  fairly  considered,  only  relates  to  the  election  of  dele- 
gates and  caucus  conventions,  and  has  no  reference  to  mass 
conventions,  such  as  nominated  the  defendant,  and  that  this 
is  especially  so  when  considered  in  the  light  of  other  legisla- 
tion on  the  subject. 

Such  legislation  seems  to  have  commenced  in  1893.  In 
that  year  the  legislature  passed  an  act  entitled  "An  act  to 
regulate  caucuses  and  conventions,"  applicable,  however,  only 
to  Milwaukee  county.  Ch.  249,  Laws  of  1893.  A  few  days 
afterwards  the  same  legislature  passed  an  act  entitled  "An 
act  to  consolidate  and  revise  the  statutes  of  the  state,  relating 
to  general  elections,  the  conduct,  canvass  and  returns  of  the- 
same,  and  to  secure  the  secrecy  and  purity  of  the  ballot,  and 
for  other  purposes."  Most  of  that  act  is  still  in  force,  as  will 
be  found  by  reference  to  sees.  12-94;,  Stats.  1898.  Ch.  288, 
Laws  of  1893.  Two  years  afterwards  another  act  was  passed 
entitled  "An  act  to  regulate  the  nomination  of  candidates," 
applicable,  however,  only  to  Milwaukee  county.  Two  years 
afterwards  another  act  was  passed  entitled  "An  act  to  regu- 
late the  nomination  of  candidates,"  and  relating  to  "caucuses 
and  meetings  of  political  parties    .    .    .      commonly  called 
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<;aucu8e8."  Ch.  312,  Laws  of  1897.  That  appears  to  have 
been  the  first  act  regulating  such  caucuses  and  political  meet- 
ings outside  of  Milwaukee  county.  That  act  was  continued, 
in  a  modified  form,  as  sees.  11a  to  Hi  of  chapter  6  of  the 
Statutes  of  1898.  The  title  of  that  chapter  had  previously 
been,  "Of  Electors  and  General  Elections,"  but  by  reason  of 
tlie  new  act  relating  to  such  "caucuses"  the  title  was  changed 
in  the  revision  of  1898  so  as  to  read,  "Of  Caucuses,  Electors 
and  General  Elections." 

Such  were  the  general  circumstances  under  which  ch.  341, 
Laws  of  1899,  was  enacted.  The  significance  of  that  act  is 
expressed  in  its  title,  which  is,  "An  act  relating  to  caucuses, 
and  amending  sec.  11a  to  sec.  Hi,  inclusive,  of  chapter  5 
of  the  Statutes  of  1898."  As  appears  from  the  above  quota- 
tion from  the  first  section  of  the  act,  it  deals  with  "caucuses 
and  meetings  of  political  parties  .  .  .  commonly  called 
caucuses."  It  defines  caucuses,  and  prescribes  the  manner 
of  calling  ^them  and  the  length  of  time  they  shall  be  held 
open.  Sec.  1.  Every  political  party  desiring  to  nominate  can- 
didates as  therein  provided  is  required  to  do  so  in  the  man- 
ner therein  prescribed.  Sec.  2,  Id.  It  requires  the  respective 
committees  to  determine  when  and  where  the  conventions  of 
the  political  party  it  represents  shall  be  held,  and  also  the 
day  upon  which  the  caucuses  of  such  political  party  shall  be  ' 
held.  Sec.  2,  Id.  Every  section  of  the  act  pertains  to  cau- 
cuses. At  all  caucuses  held  under  the  provisions  of  the  act 
all  votes  are  to  be  by  ballot.  The  duties  of  caucus  officers  and 
the  canvass  of  votes  cast  at  caucuses,  and  the  manner  of  cer- 
tifying the  result,  are  prescribed,  and  punishment  for  bribery 
and  failures  of  duty  is  provided.  The  act  only  provides  for 
the  amendment  of  the  provisions  of  the  statutes  relating  to 
caucuses.  Ch.  341,  Laws  of  1899,  made  no  reference  to 
sec.  30,  Stats,  of  1898,  which  provides  that  "candidates  to 
be  voted  for"  at  general  elections  "may  be  nominated  .  .  . 
by  a  convention  or  primary  meeting  held  for  the  purpose. 
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consisting  of  an  organized  assemblage  of  electors,"  and  so  it 
makes  no  reference  to  sec,  31,  Stats.  1898,  which  provides 
for  certifying  the  result  of  "nominations  made  by  a  conven- 
tion;" nor  does  it  make  any  reference  to  sec.  40,  Stats.  1898, 
prescribing  the  form  of  official  ballots,  nor  sec.  41,  providing 
for  the  preparation  of  official  ballots  and  the  voting  and  the 
counting  of  the  same.  True,  the  twelfth  section  of  ch.  341, 
Laws  of  1899,  expressly  repeals  the  nine  sections  of  the  Stat- 
utes of  1898  relating  to  caucuses,  thereby  amended,  and  also 
repeals  all  acts  and  parts  of  acts  in  conflict  with  the  provis- 
ions of  that  act;  and  it  is  claimed  that  sees.  30  and  31,  and  40 
and  41,  Stats,  of  1898,  mentioned,  are  to  a  certain  extent  in 
conflict  with  the  first  section  of  that  chapter,  wherein  it  de- 
clares that  "no  political  party  shall  have  its  political  ticket 
placed  upon  the  official  ballot  or  canvassed  at  such  election, 
unless  the  nomination  of  its  candidates  are  made  in  accord- 
ance with  the  provisions  of  this  [that]  act."  If  the  act  is 
confined  to  "all  meetings  for  nominating  candidates  or  choos- 
ing delegates  to  conventions  to  nominate  candidates  to  be 
voted  for  at  such  elections,  commonly  called  caucuses/'  then 
there  is  no  such  conflict.  On  the  other  hand,  if  it  is  to  have 
the  broad  and  sweeping  construction  contended  for  by  coun- 
sel for  the  relator,  and  does  include  such  mass  conventions  as 
nominated  the  defendant,  then  there  is  much  force  in  the  con- 
tention. 

But  there  are  other  reasons  why  the  act  should  not  have 
such  broad  construction.  The  next  day  after  the  governor 
approved  ch.  341,  Laws  of  1899^  he  approved  another  act, 
entitled  "An  act  relating  to  the  form  of  official  ballots  for 
general  elections,  and  amending  sees.  37,  38,  40,  51,  52  and 
subds.  1  and  3,  sec.  57,  Stats.  1898,"  being  ch.  349,  Laws  of 
1899.  If  sees.  30,  31,  and  41,  Stats.  1898,  mentioned,  are 
to  be  regarded  as  amended  by  implication,  as  claimed  by 
counsel  for  the  relator,  then  it  is  singular  that  no  reference 
was  therein  made  to  either  of  those  sections  in  a  chapter  ex- 
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pressly  amending  six  other  sections  of  the  Statutes  of  1898 
upon  the  same  subject.  If  the  contention  of  counsel  for  the 
relator  is  correct,  it  is  still  more  singi'.lar  that  on  the  next 
day  after  the  governor  approved  ch.  341,  Laws  of  1899,  he 
approved  another  act  [ch.  351,  sec.  2],  wherein  sec.  30,  Stats. 
1898,  was  expressly  amended  by  changing  the  word  "two" 
in  the  latter  part  of  the  section  to  "one"  leaving  the  section 
to  continue  to  declare,  as  before,  that : 

"Candidates  to  be  voted  for  at  the  elections  to  which  this 
title  applies  may  be  nominated.  .  .  .  by  a  convention  or 
primary  meeting  held  for  the  purpose,  consisting  of  an  or- 
ganized assemblage  of  electors." 

Two  years  after  that  enactment,  the  legislature  passed  an 
act  entitled  "An  act  to  amend  sections  36,  37,  38  and  40  of 
the  Statutes  of  1898,  as  amended  by  chapter  349  of  the  Laws 
of  1899,  relating  to  the  form  of  official  ballots  for  general 
elections,"  being  ch.  457,  Laws  of  1901 ;  and  yet  no  reference 
was  made  therein  to  sees.  30,  31,  or  41  of  the  Statutes  of 
1898.  Besides,  in  construing  a  statute,  regard  is  to  be  had  to 
its  purpose  and  object. 

One  of  the  objects  of  such  caucus  statutes  manifestly  was 
to  secure  to  every  political  party  having  one  per  cent  of  the 
entire  vote  cast  in  the  county  a  place  on  the  official  ballot  for 
the  election  of  county  officers.  The  statute  goes  further,  and 
"in  case  of  a  division  in  any  political  party,  and  a  claim  by 
two  or  more  factions  thereof  to  the  same  party  name,"  makes 
provision  for  securing  a  place  on  the  official  ballot  by  each  of 
such  factions.  Sec.  35,  Stats.  1898.  In  the  case  at  bar  there 
was  no  such  division  of  the  democratic  party  in  Adams 
county.  ISTor  was  there  any  controversy  as  to  the  official  bal- 
lot. That  ballot  was  prepared  by  the  county  clerk  in  the 
form  and  in  the  manner  prescribed  by  law.  The  name  of  the 
relator  was  upon.it  as  the  republican  candidate  for  sheriff, 
and  the  name  of  the  defendant  was  upon  it  as  the  democratic 
candidate  for  sheriff.     All  parties  and  all  electors,  appar- 
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ently,  were  satisfied  with  the  official  ballot  as  thus  prepared 
and  presented  for  use  at  the  election.  The  defendant  received 
not  only  a  plurality  of  118  votes,  but  also  a  majority  of 
oighty-seven  of  all  votes  cast  for  sheriff.  Upon  the  facts 
found,  we  must  hold  that  mass  conventions  provided  for  by 
sec.  30,  Stats.  1898,  were  not  abolished  by  ch.  341,  Laws 
of  1899,  and  that  the  name  of  the  defendant  was  properly  on 
the  official  ballot  as  the  candidate  of  the  democratic  party 
for  the  office  of  sheriff^  and  he  was  duly  elected  and  qualified 
as  such  sheriff. 

This  makes  it  unnecessary  to  consider  whether  ch.  341, 
Laws  of  1899,  -would  have  been  constitutional  if  construed 
as  contended  for  on  the  part  of  the  relator. 

By  the  Court* — The  judgment  of  the  circuit  court  is  af- 
firmed. 

Makshali,,  J.  I  concur  in  the  affirmance  of  the  judgment 
appealed  from,  but  dissent  from  the  reasons  given  in  the  opin- 
ion of  the  court.  To  my  mind  it  seems  plain  that  in  ch.  5, 
Stats.  1898,  was  a  complete  scheme  for  the  nomination  of 
party  candidates  so  as  to  entitle  them  to  have  their  names 
placed  on  the  official  ballot,  and  for  the  preparation  of  official 
ballot  forms  and  the  use  thereof  by  the  electors.  Sec.  30, 
though  not  using  the  name  "caucus,"  used  what  was  under- 
stood to  be  an  equivalent  thereto  and  what  was  intended 
to  include  all  methods  of  nominating  party  candidates  that 
should  be  deemed  lawful.  Ch.  341,  Laws  of  1899,  deals 
with  the  same  subject.  It  contains  a  complete  scheme  in  re- 
spect thereto  as  regards  the  nomination  of  party  candidates, 
and  repealed  all  acts  and  parts  of  acts  in  conflict  therewith 
except  as  regards  counties  having  a  population  of  200,000 
or  more,  and  contained  this  unmistakable  language  as  to 
whether  it  was  exclusive  or  not : 

"No  political  party  shall  have  its  political  ticket  placed 
upon  the  official  ballot,  or  canvassed  at  such  election,  unless 
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the  nominations  of  its  candidates  are  made  in  accordance 
Tvith  the  provisions  of  this  act." 

By  ch.  349,  Laws  of  1899,  a  companion  law,  cL  5  of 
the  statutes,  aforesaid,  in  respect  to  the  official  ballot,  was 
amended,  revised,  and  re-enacted.  By  what  authority  can 
the  court  change  the  prohibition  referred  to,  made,  as  it  is, 
in  language  as  plain  as  English  words  can  express  it,  by  read- 
ing out  of  sec.  30,  Stats.  1898,  a  method. for  making  party 
nominations  not  found  in  the  act  of  1899,  and  add  it  to  the 
prohibitory  clause  thereof?  I  know  of  none.  If  the  court 
may  thiia  enter,  aa  it  seema  it  does,  the  domain  of  legislation, 
and  make  a  good  law  out  of  a  bad  one,  then  the  declaration 
often  found  in  our  books,  on  the  subject  of  the  function  of 
the  court  being  confined  to  a  declaration  of  the  law  and  the 
enforcement  thereof,  not  the  making  of  the  same,  should  be 
materially  modified.  I  confess  that  this  method  of  treating 
the  subject  is  not  legitimate  if  the  law  of  1899  is  open  to  con- 
struction. My  brethren  assume  that  it  is.  I  am  entirely  un- 
able to  look  at  it  that  way.  They  refer  to  the  approval  by  the 
governor  of  ch.  349,  Laws  of  1899,  the  day  after  his  ap- 
proval of  ch.  341  aforesaid,  as  evidence  that  it  was  not  in- 
tended by  the  latter  to  change  that  feature  of  sec.  30  of  the 
statutes,  upon  which  reliance  is  placed  by  appellant.  But  it 
is  easily  seen,  as  before  indicated,  that  the  two  acts  were  com- 
panions. One  related  to  the  metliod  of  making  party  nomina- 
tions in  order  to  entitle  the  nominees  to  have  their  names 
placed  upon  the  official  ballot ;  and  the  other  revised,  amended 
and  re-enacted  the  existing  law  on  the  subject  of  such  ballot. 
Both  together  nierely  cover  those  two  subjects  in  a  diflPerent 
form  than  they  were  covered  by  ch.  5  of  the  statutes.  The 
obvious  reason  why  sec.  30  was  not  otherwise  referred  to 
than  by  the  prohibitory  and  general  repealing  clauses,  is  be- 
cause it  also  covered  the  subject  of  individual  nominations, 
which  was  not  disturbed  by  the  new  law. 

Reference  is  made  to  the  fact  that  the  day  after  the  ap- 
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proval  of  cli.  341,  ch.  351,  Laws  of  1899,  was  also  approved,, 
wherein  sec.  30  was  amended  by  changing  the  word  "two" 
to  the  word  "one,"  no  other  reference  to  said  section  being 
made.  I  hardly  think  my  brethren  would  have  given  any 
significance  to  that  circumstance  had  they  observed,  as  the 
fact  is,  that  ch.  361  was  an  act  prepared  by  the  revisers  and 
introduced  early  in  the  session  of  1901  for  the  purpose  of 
correcting  errors  in  the  published  statutes,  and  that  the 
change  referred  to  was  not  in  that  part  of  sec.  80  material 
to  this  case,  but  in  the  last  part  thereof,  which  relates  to  the 
subject  of  evidence  as  to  whether  a  party,  seeking  to  have  the 
names  of  its  nominees  placed  upon  the  official  ballot  for  any 
election,  polled  one  per  cent,  of  the  entire  vote  cast  at  the 
previous  election. 

It  is  said  that  the  obvious  purpose  of  ch.  349,  Id.,  was  to 
secure  to  every  political  party  easting  one  per  cent,  of  the 
votes  at  any  election  the  right  to  be  represented  upon  the 
official  ballot  at  the  succeeding  election  by  complying  with 
the  law  in  respect  to  making  nominations,  indicating  that  it 
was  not  the  legislative  purpose  to  change  that  part  of  sec.  30 
under  discussion.  Why  so  ?  we  may  well  inquire.  My  breth- 
ren do  not  seem  to  say  why.  I  see  no  reason  why  such  pur- 
pose is  significant  at  all,  since  the  same  feature  was  fully  cov- 
ered by  ch.  5  of  the  statutes.  Nothing  in  that  regard  was 
added  to  existing  laws  by  the  new  act.  A  new  method  of  se- 
curing such  purpose  was  provided  for.  That  is  aU.  I  can- 
not understand  how  any  significance  whatever  can  be  legiti- 
matelv  attributed  thereto. 

Again  it  is  said  that  by  ch.  457,  Laws  of  1901,  the  legis- 
lature acted  on  the  subject  of  the  form  of  the  official  ballot, 
without  referring  to  sec.  30  of  the  statutes,  and  that  such 
circumstance  is  significant.  Why  so?  The  subject  of  the 
law  of  1901  did  not  relate  to  the  manner  of  making  party 
nominations  at  all.  It  was  confined  to  the  form  of  the  official 
ballot.    It  wab  amendatory  of  ch.  349,  Laws  of  1899,  as  the 
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latter  law  was  of  ch.  5  of  the  statutes  on  the  same  subject. 
Neither  ha^  anything  whatever  to  do  Vith  the  necessary  way 
of  making  party  nominations. 

The  act  of  1899,  as  above  indicated,  provided  how  party 
nominations  should  be  made,  Qxpressly  declaring  that  if  made 
in  any  other  way  they  should  be  deemed  unlawful  and  the 
ticket  should  not  rightfully  have  a  place  on  the  official  bal- 
lot; and  that  if  wrongfully  placed  thereon  it  should  not  be 
canvassed.    That  act  should  be  taken  as  the  legislature  made 
it,  since  it  is  so  plain  as  not  to  be  open  to  construction  under 
the  rules  covering  that  subject.    The  responsibility  therefor, 
if  it  is  unreasonable  or  violates  constitutional  limitations^ 
should  rest  where  it  belongs.     One  feature  which  is  vital  to 
this  case,  in  my  view  of  it,  is  that  by  which  the  legislature  at- 
tempted to  so  provide  that  the  votes  of  electors,  though  hon- 
estly cast  in  the  manner  provided  by  law,  without  any  notice 
to  them  of  any  infirmity  in  the  execution  thereof,  should  be 
rejected  as  void  in  case  of  their  being  for  party  nominees 
whose  names  appeared  in  due  form  on  the  officia'*  ballot,  if 
for  some  want  of  compliance  with  the  statutory  requisites  in 
that  regard  they  were  not  entitled  to  be  there,  notwithstand- 
ing the  fact  of  the  ballot  being  placed  before  the  voter  by  state 
agencies  as  being  in  all  respects  in  conformity  with  law.   The 
voters,  in  the  instance  before  us,  were  compelled  to  make  their 
ballots  by  using  the  form  provided  for  them,  and  to  treat 
such  form,  in  expressing  their  will,  in  the  precise  manner 
therein  indicated.     Having  done  so,  I  think,  barring  fraud 
participated  in  by  such  voters,  all  questions  as  to  the  right 
of  the  party  voted  for  to  have  his  name  upon  the  ballot  are 
foreclosed.    They  cannot,  after  the  votes  are  cast,  be  inquired 
into  for  the  purpose  of  nullifying  the  voters'  will.     So  far 
as  the  law  in  terms  declares  otherwise,  it  is  a  palpable  viola- 
tion of  the  constitutional  right  of  every  voter  to  cast  his  vote 
for  whomsoever  he  sees  fit,  and  to  have  it  counted.    The  de- 
cisions elsewhere  to  that  effect,  so  far  as  they  go,  in  my  judg- 
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ment,  are  sound  beyond  reasonable  controversy,  Tuit  v. 
Hawkins,  53  Neb.  367;  73  N.  W.  692;  Bowers  v.  Smith,  111 
Mo.  56,  20  S.  W.  101;  BaJcer  v.  Scott,  4  Idaho,  596,  43 
Pac.  76. 

The  spirit  of  the  above  decisions,  which  I  heartily  indorse, 
is  well  stated  in  McCrary  on  Elections,  §  706,  cited  by  ap- 
pellant, thus : 

"These  decisions  proceed  upon  the  principle  that,  in  the 
absence  of  fraud,  the  voter  who  has  had  nothing  to  do  with 
the  preparation  of  the  ballot,  nor  with  matters  preliminary  to 
the  election,  should  not  be  deprived  of  the  right  to  have  his 
vote  counted  because  of  the  errors  or  wrongful  acts  of  elec- 
tion officers." 

The  adjudications  thus  far  on  the  subject,  though  going 
in  the  main  upon  rules  of  construction  or  the  doctrine  of 
estoppel,  as  to  contesting  candidates  for  the  office,  might  well 
be  put  upon  the  higher  ground  that  the  constitutional  right 
of  the  elector  to  participate  with  effect  in  elections,  so  far 
as  having^his  choice  of  candidates  regarded,  is  so  far  removed 
from  legislative  interference  that  he  cannot  rightfully  be  re- 
quired, by  any  legislative  act,  to  use  a  particiilar  form  in  a 
particular  way  for  indicating  his  choice,  and  thereafter  have 
that  choice  disregarded  because,  perchance,  of  its  being  in 
favor  of  one  whose  name  was  not  rightfully  on  the  ballot 
form  placed  in  his  hands  as  correct ;  the  wrong  of  the  matter 
being  wholly  chargeable  to  public  agencies.  The  feature  of 
the  act  of  1899  attempting  to  do  that,  and  upon  which  appel- 
lant relies,  should  be  condemned  as  not  law,  though  it  is  such 
in  form.  The  right  of  suffrage  is  not  a  creature  of  the  legis- 
lature, nor  subject  to  its  interference  except  by  reasonable 
regulations  to  secure  its  safe,  honest,  intelligent,  independ- 
ent, unbiased  exercise.  Some  regulations  are  necessary  to 
the  effectiveness  of  the  constitutional  guaranty,  and  of  course 
are  legitimate.  However,  attempts,  under  the  guise  of  regu- 
lating the  exercise  of  the  elective  franchise,  which  go  beyond 
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that  field  and  materially  embarrass  the  enjoyment  of  the 
right  or  destroy  it,  are  not  legitimate.  Thoy  are  not  per- 
mitted by  the  constitution  to  be  effective  and  will  receive 
prompt  condemnation  by  the  court  if  it  efficiently  performs 
its  functions  as  guardian  of  constitutional  guaranties.  State 
ex  rel  Range  v.  Anderson,  100  Wis.  523,  76  K  W.  482. 
That  principle  was  most  vigorously  declared  by  this  court  in 
State  ex  reL  Wood  v.  Baker,  38  Wis.  71.  [Nothing  need  ever 
be  added  to  it.  To  prevent  effective  legislative  encroachment 
upon  the  constitutional  right  of  the  elector,  we  need  but  to 
firmly  apply  it.  The  court,  by  Ryan,  C.  J.,  in  that  case,  said, 
in  part: 

"The  constitution  vests  every  person  having  certain  quali- 
fications at  the  time  of  any  elections  with  the  right  of  suf- 
frage at  such  election.  .  .  .  Every  one  having  the  consti- 
tutional qualifications  then,  may  go  to  the  polls,  vested  with 
the  franchise,  of  which  no  statutory  condition  precedent  can 
deprive  him.  .  .  .  Statutes  cannot  impair  the  right,  though 
they  may  regulate  its  exercise.  Every  statute  regulating  it 
must  be  consistent  with  the  constitutionally  qualified  voter's 
right  of  suffrage  when  he  claims  his  right  at  an  election;" 
the  theory  thereof  being  "to  guard  against  the  abuse  of  the 
elective  franchise,  and  to  preserve  the  purity  of  elections." 

Speaking  with  regard  to  the  effect  of  failure  of  public  of- 
ficers to  properly  execute  the  registry  law  prior  to  the  elec- 
tion, upon  the  voter's  right,  he  said,  substantially :  If  he  were 
by  the  act  made  responsible  for  its  execution  so  as  to  lose  his 
right  by  nonfeasance  or  misfeasance  of  the  public  officers,  of 
which  he  had  no  notice,  it  might  be  impossible  to  sustain  it. 
Such  nonfeasance  or  misfeasance  could  have  no  effect  to  im- 
pair a  personal,  vested,  constitutional  right. 

Applying  the  foregoing  to  the  facts  of  this  case,  the  votes 
cast  for  respondent  were  properly  counted,  regardless  of  the 
prohibition  in  the  law  of  1899  to  the  contrary.  They  were 
the  result  of  the  exercise  of  the  elective  franchise  in  the  only 
manner  permitted  by  law.    The  ballot  form  used  was  in  effect 
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guaranteed  by  the  state  to  be  correct.  That  waa  assented  to, 
likewise,  by  the  relator,  till  his  objections  thereto  could  not 
be  made  effective  without  defeating  tlie  will  of  the  voters. 
That  cannot  rightfully  be  done. 


Kurz,  Respondent,  vs.  Kukz  and  another,  Appellants. 

December  12,  lOOS—January  12,  1904, 

>Equity:  Quieting  title:  Evidence:  Setting  aside  sherifTs  sale  on  exe- 
cution. 

Upon  Bufflcient  evidence  showing  that  the  plaintiff  was  unable  to 
read  or  write  the  English  language;  that  the  land  in  question 
was  bought  with  plaintiff's  money  exclusiyely;  that,  though 
the  title  was  in  her  husband's  name  for  a  considerable  time, 
plaintiff  did  not  know  of  or  consent  to  such  holding;;  and  that 
as  soon  as  she  learned  of  the  fact  the  title  was  transferred  to 
her,  a  judgment  removing  an  apparent  cloud  upon  her  title, 
caused  by  a  Judgment  obtained  against  her  husband  when  the 
record  title  was  in  his  name,  and  setting  aside  a  sherilf's  cer 
tificate  of  sale  upon  such  judgment,  is  plainly  right 

AppEATi  from  a  judgment  of  the  circuit  court  for  Wood 
<K)unty :  Chas.  M.  Webb,  Circuit  Judge.    Affirmed. 

The  cause  was  submitted  for  the  appellants  on  the  briefs 
of  Gary  &  Forward,  and  for  the  respondent  on  that  of  John 
Bottensek. 

WiNSLOW,  J.  There  are  no  legal  principles  to  be  settled 
in  this  case;  hence  any  detailed  statement  of  facts  is  unnec- 
essary. The  action  was  brought  by  a  married  woman  to  re- 
move an  apparent  cloud  upon  her  title  to  real  estate,  caused 
by  a  judgment  obtained  against  her  husband  when  the  record 
title  was  in  his  name,  and  to  set  aside  a  sheriff's  certificate 
of  sale  upon  such  judgment.  The  court  grants  the  relief 
sought  upon  sufficient  evidence  showing  that  the  plaintiff 
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was  unable  to  read  or  write  the  English  language ;  that  the 
land  in  question  was  bought  with  hex*  money  exclusively; 
that,  though  the  title  was  in  her  husband's  name  for  a  con- 
siderable time,  the  plaintiff  did  not  know  of  or  consent  to 
such  holding ;  and  that  as  soon  as  she  learned  of  the  fact  the 
title  was  transferred  to  her.  Upon  these  facts  the  judgment 
was  plainly  right 

By  the  Court. — Judgment  affirmed. 


SoHBUNK,  Respondent,  vs.  Town  of  St.  Joseph,  Appellant 

December  14,  190S— January  12,  1904. 

Sightoays:  Personal  injuries:  Negligence:  Contributory  negligence: 
Ordinary  care:  Special  verdict:  Questions  submitted:  Direction 
of  verdict:  Instructions  to  jury. 

1.  It  is  not  consistent  with  ordinary  care  for  one,  with  knowledge 

of  the  facts,  to  attempt  to  travel  with  horse  and  carriage  over 
a  section  of  a  highway  many  rods  in  length,  the  pathway  being 
on  a  narrow  dirt  fill  six  feet  high,  covered  by  water  to  a  depth 
of  about  three  feet,  entirely  obstructing  it  and  all  objects  that 
would  otherwise  suggest  with  some  reasonable  certainty  the 
location  thereof. 

2.  In  an  action  for  damages  alleged  to  have  been  caused  by  the 

insufficiency  of  a  highway,  an  issue  being  raised  by  the  plead- 
ings and  the  truth  of  the  matter  controverted  on  the  evidence 
as  to  such  insufficiency  being  the  result  of  an  extraordinary 
event,  as  a  sudden  and  extraordinary  accumulation  of  water, 
such  Issue,  upon  a  special  verdict  being  demanded,  should  be 
submitted  for  determination  by  a  proper  question. 

3.  The  duty  of  a  municipality  to  keep  its  highways  in  a  reasonably 

safe  condition  for  public  use  does  not  include  providing  against 
insufficiency  caused  by  extraordinary  events. 

4.  In  an  action  for  damages  alleged  to  have  been  caused  by  the 

insufficiency  of  a  highway,  the  evidence  disclosing  conclusively 
that  the  condition  causing  the  Injury  was  produced  by  some 
extraordinary  event,  as  an  unusual  accumulation  of  water,  a 
verdict  of  no  cause  of  action  should  be  directed  on  a  motion 
being  made  therefor. 
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6.  A  person  of  ordinary  care  may  not  always  exerdae  it;  hence^ 
whether  such  a  person  would  or  might  on  a  particular  occasion 
conduct  himself  in  a  particular  way,  gives  no  legal  criterion 
by  which  to  determine  whether  such  conduct  would  be  con- 
sist^it  with  such  care.  The  true  test  is,  Would  a  person  of 
ordinary  care  under  the  same  or  similar  circumstances  ordi- 
narily BO  conduct  himself? 

6.  In  an  action  for  damages  alleged  to  have  been  produced  by  the 

insuflaciency  of  a  highway,  where  contributory  negligence  of 
the  plain tifP  and  of  some  other  person,  imputable  to  him,  are 
in  issue,  the  controversy  as  to  such  fault  as  t^  each  should 
form  the  subject  of  an  independent  question  upon  the  case 
being  submitted  for  a  special  verdict 

7.  The  instructions  to  the  Jury  in  respect  to  questions  for  a  special 

verdict  should  be  directed  thereto  specifically  and  be  confined 
to  such  explanation  thereof  and  the  law  in  respect  thereto  as 
to  enable  the  jury  to  intelligently  answer  them,  having  regard 
to  the  burden  of  proof,  care  being  exercised  not  to  suggest,  as 
to  any  question,  the  effect  of  the  answer  thereto  upon  the  ulti- 
mate rights  of  either  party. 
[Syllabus  by  Marshall,  J.] 

Appeal  from  a  judgment  of  the  circuit  court  for  St.  Croix 
county :  E.  W.  Helms,  Circuit  Judge.    Reversed, 

Action  for  damages  said  to  have  been  caused  by  insuffi- 
ciency of  a  highway  in  the  defendant  town.  The  insuffi- 
ciency claimed  was  this:  At  the  place  of  the  accident  the 
circumstances  were  such  that  surface  water,  to  a  depth  of 
nine  or  ten  feet  measuring  from  the  natural  surface  of  the 
ground,  and  to  a  depth  of  three  or  four  feet  measuring  from 
the  surface  of  the  made  roadway,  was  liable  to  accumulate, 
covering  the  entire  way  for  a  distance  of  about  eight  rods; 
and  to  render  travel  practical  at  all  times  the  defendant  con- 
structed a  dirt  fill  about  six  feet  high  and  six  feet  wide  on 
top,  without  railings,  the  material  of  the  fill  being  of  such 
character  that  the  action  of  the  water  thereon  was  liable  to 
make  deep  holes  in  the  sides  thereof. 

The  circumstances  of  the  accident  were  stated  to  be  these : 
On  April  11,  1897,  water  covered  the  fill  m^itioned  to  a 
depth  of  three  or  four  feet,  entirely  obscuring  ibe  pathway 
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of  public  travel,  which  condition  was  well  known  to  the  town 
authorities.  On  such  day  plaintiff,  in  the  company  of  her 
husband,  while  riding  in  a  buggy  and  attempting  to  ford  the 
pond  by  traveling  on  the  fill,  was  severely  injured  by  the 
buggy  being  overturned,  throwing  her  into  deep  water.  Dam- 
ages were  claimed  in  the  sum  of  $5,000. 

Defendant  answered,  pleading,  among  other  things,  that 
the  damages  were  solely  caused  by  contributory  negligence  of 
the  plaintiff.  The  evidence  was  to  the  effect,  beyond  reason- 
able controversy,  that  the  condition  of  the  highway  and  the 
circumstances  of  the  accident  were  substantially  as  set  forth 
in  the  complaint;  that  plaintiff  and  her  husband  were  per- 
f  ectly  f  amiUar  with  the  highway  and  the  dangers  of  attempt- 
ing  to  pass  over  the  same  as  they  did ;  that  the  highway  had 
been  dangerous  on  account  of  the  accumulation  of  water  cov- 
ering the.  same  for  several  days  prior  to  the  accident ;  that 
the  accumulation  of  water  was  extraordinary,  and  that  there 
was  a  way  by  which  plaintiff  could  have  safely  made  her 
journey  without  taking  the  risk  which  terminated  in  the  in- 
jury complained  of. 

At  the  close  of  the  evidence  defendant's  coimsel  moved  the 
court  to  direct  a  verdict  in  its  favor,  which  motion  was  de- 
nied. Defendant's  counsel  then  demanded  a  special  verdict, 
asking  that  questiojos  be  submitted  covering  the  subject  of 
whether  the  accumulation  of  water  at  the  time  of  the  acci- 
dent was  extraordinary,  and  whether  there  was  a  way  known 
to  plaintiff  by  which  she  could  have  safely  reached  her  desti- 
nation.   The  jury  rendered  a  verdict  as  follows : 

The  highway  at  the  place  where  and  time  when  plaintiff 
was  injured  was  insufficient  for  public  use. 

Defendant  had  notice  thereof  so  that  by  the  exercise  of  rea- 
sonable diligence  it  might  have  remedied  the  defect  before 
plaintiff  was  injured. 

Such  insufficient  condition  was  the  proximate  cause  of  tha 
plaintiff's  injury. 
Vol.  120—16 
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She  was  not  guilty  of  any  want  of  ordinary  care  contribut- 
ing to  produce  it. 

Four  hundred  and  seventy-five  dollars  will  be  required  to 
compensate  plaintiff  therefor. 

Upon  exceptions  taken  during  the  progress  of  the  trial  and 
to  the  refusal  of  the  court  to  submit  to  the  jury  propositions 
requested,  and  to  its  instructions  to  the  jury,  defendant  moved 
that  the  verdict  be  set  aside  and  a  new  trial  granted,  which 
was  denied.  Upon  plaintiff's  motion  judgment  was  rendered 
in  her  favor  upon  the  verdict,  and  defendant  appealed. 

For  the  appellant  there  was  a  brief  by  John  W.  Bashford 
and  Spencer  Haven,  and  a  supplemental  brief  signed  also  by 
R.  M,  Bashfordj  of  counsel,  and  oral  argi^nent  by  Mr.  J?.  M. 
Bashford, 

A.  J.  Kinney,  for  the  respondent 

Mabshall,  J.  If  the  evidence  in  this  case  conclusively 
shows  contributory  negligence  on  the  part  of  respondent,  as 
counsel  for  appellant  claim,  sustaining  their  contention  that 
the  trial  court  erred  in  refusing  to  grant  their  motion  for  a 
directed  verdict  and  their  contention  that  the  one  rendered, 
exonerating  respondent  from  the  charge  of  contributory  neg- 
ligence, is  contrary  to  the  evidence,  then  there  is  little  need 
of  discussing  any  other  subject  in  this  opinion ;  since,  though 
in  that  event,  as  the  record  stands,  the  cause  must  go  back  for 
a  new  trial,  it  does  not  seem  probable  that  a  second  trial  in 
fact  would  profit  respondent. 

As  indicated,  the  main  proposition  to  be  solved  is  this :  Is 
it  consistent  with  ordinary  care  for  a  person  riding  in  a 
buggy,  drawn  in  the  usual  way,  to  attempt  to  pass  over  a  sec- 
tion of  highway  where  the  traveled  track  for  many  rods  is 
on  a  narrow  dirt  fill  so  high  that  to  drive  off  the  side  thereof 
would  be  attended  with  great  danger,  the  top  of  the  fill  being 
curved  and  so  narrow  that  a  mere  step  by  the  horse  outside 
such  track  would  be  liable  to  carry  him  and  the  occupants  of 
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the  conveyance  into  the  region  of  such  danger,  there  being 
iin  accumulation  of  surface  water  covering  the  fill  to  a  depth 
of  some  three  or  four  feet,  entirely  obscuring  from  observa- 
tion not  only  the  top  thereof  but  all  fence  posts  and  other  ob- 
jects in  the  vicinity  that  might  other^vise  suggest  the  loca- 
tion of  the  traveled  track,  the  depth  of  the  V7ater  at  the  side 
of  the  fill  being  eight  feet  or  more,  and  all  such  facts  being 
within  the  knowledge  of  such  person?  It  seems  that  none 
but  a  negative  answer  can  reasonably  be  given  to  such  propo- 
sition, and  therefore  that  no  disputable  question  of  fact  in 
respect  to  the  subject  existed  on  the  evidence  calling  for  solu- 
tion by  a  jury.  Where  in  such  cases  as  this  conflicting  in- 
ferences may  reasonably  be  drawn  from  a  given  state  of  facts, 
the  truth  of  the  matter  is  to  be  discovered  by  a  jury;  but 
where  only  one  such  inference  can  be  drawn  the  true  state  of 
the  case,  in  legal  contemplation,  appears  as  a  matter  of  law, 
calling  for  the  exercise  of  the  judicial  function  to  so  declare 
it.  It  is  plain  that  the  driver  in  this  case  could  place  no  reli- 
ance on  his  horse  to  keep  safely  in  the  traveled  track,  as  the 
animal  had  no  way  of  knowing  where  it  was  or  that  he  was 
<Ieparting  dangerously  therefrom,  at  least  till  he  approached 
the  very  brink  of  the  fill,  where  he  was  quite  likely  to  so  lose 
his  footing  as  to  be  unable  to  avoid  going  into  the  deep  water 
at  the  side  thereof.  The  driver  had  no  way  of  safely  guiding 
bis  horse  so  as  to  keep  him  in  the  proper  course,  because  of 
the  form  of  the  fill  and  inability  to  tell  with  reasonable  cer- 
tainty its  location  by  observing  it  or  surrounding  objects.  It 
seems  that  the  common  sense  of  any  one  of  ordinary  intelli- 
gence would  suggest  at  once,  in  the  circumstances  stated,  im- 
minent danger  of  personal  injury  as  incident  to  an  attempt 
to  drive  through  the  pond. 

Great  reliance  is  placed  by  respondent's  counsel  on  Jung 
V.  Stevens  Point,  74  Wis.  547,  43  N.  W.  513.  It  is  sufficient 
to  say  that  the  circumstances  involved  there  included  the  ex- 
istence of  a  fence  parallel  with  the  traveled  track  and  ap- 
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pearing  above  the  surface  of  the  water,  indicating  with  rea- 
sonable certainty  the  location  of  the  traveled  track.  It  might 
be  suggested  that  WUtse  v.  Tilden,  77  Wis.  152,  46  IST.  W- 
234,  has  some  bearing  but  it  will  be  seen  by  an  examination 
of  the  facts  involved  that  there' was  nothing  to  prevent  the 
traveler  from  seeing  just  where  the  traveled  track  was  lo- 
cated, and  that  the  horse  was  proceeding  thereon  where  the 
water  was  only  a  little  above  ankle  deep  at  the  instant  when 
it  reached  the  brink  of  a  hole,  washed  out  in  the  road,  of 
which  the  driver  had  no  knowledge,  into  which  he  stepped. 
Wells  V.  Remington,  118  Wis.  573,  95  N.  W.  1004,  recently 
decided,  is  quite  like  Wilise  v.  Tilden,  and  significantly  un- 
like this  case.  There  was  evidence  tending  to  show  that  the 
traveler  was  able  to  and  did  keep  in  a  track  commonly  used 
and  apparently  safe  \ip  to  the  instant  of  the  accident ;  that 
he  was  proceeding  on  dry  land  when  the  horse,  by  reason  of 
slipping,  or  the  caving  away  of  the  side  of  the  road  -where  it 
was  undermined  by  water,  a  condition  not  reasonably  to  be 
apprehended,  was  caused  to  slide  or  fall  into  deep  water. 
We  are  not  familiar  with  any  instance  where  a  person,  travel- 
ing as  plaintiff  and  her  husband  were,  with  full  knowledge 
of  all  the  facts,  was  held  to  have  acted  consistently  with  ordi- 
nary care  in  attempting  to  drive  for  several  rods  on  a  narrow, 
crooked  bank  of  earth,  covered  by  water  entirely  obscuring 
it  from  observation,  and  all  objects  on  either  side  thereof  as 
well  that  would  otherwise  indicate  its  precise  location,  and 
rendering  it  uncertain  at  every  step  of  progress  whether  such 
step  would  be  on  or  off  the  bank. 

The  foregoing  renders  other  questions  discussed  in  the 
briefs  of  counsel  of  little  importance ;  but  for  the  beneficial 
influence  that  a  brief  mention  of  them  may  have  on  future 
trials  in  the  same  jurisdiction  we  will  notice  them. 

There  was  much  evidence  tending  to  show  tliat  the  condi- 

*  tion  of  the  highway  at  the  time  of  the  accident,  as  regards 

water,,  was  extraordinary.     That  w&s  an  important  feature 
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of  the  case.  The  fact  in  regard  thereto  was  in  issue  by  the 
pleadings.  It  was  one  of  more  significance  than  a  mere  evi- 
dentiary circumstance  bearing  on  the  question  of  whether 
the  highT^ay  was  reasonably  safe  or  not.  It  was,  if  it  existed, 
one  which  the  town  authorities  were,  as  a  matter  of  law,  not 
bound  to  provide  against.  If  the  trial  court  deemed  it  estab- 
lished beyond  reasonable  controversy,  a  verdict  for  appellant 
should  have  been  directed.  Hopkins  v.  Rtish  River,  70  Wis. 
10,  34  K  W.  909,  35  K  W.  939;  Allen  v.  Chippewa  Falls, 
52  Wis.  430,  9  IsT.  W.  284.  If  upon  the  evidence  a  disputable 
question  was  presented  in  respect  to  the  matter,  the  trial  court 
should  have  submitted  it  specially  to  the  jury  in  the  special 
verdict,  as  requested.  Hophins  v.  Riish  River,  supra.  The 
<jourt  seems  to  have  arbitrarily  adopted  the  form  of  the  spe- 
cial verdict  suggested  by  this  court  in  Manch  v.  Hartford, 
112  Wis.  40,  87  N.  W.  816,  not  considering  that,  while  such 
form  fits  most  cases,  where  there  are  special  matters  in  issue 
under  the  pleading,  questions  in  regard  thereto  should  be 
added  to  the  end  that  each  such  matter,  controverted  on  the 
evidence,  may  be  covered  by  an  appropriate  interrogatory. 

The  court  correctly  instructed  the  jury  that  the  burden  of 
proof  on  the  question  of  whether  plaintiff  was  guilty  of  con- 
tributory negligence  was  on  the  defendant  There  is  no  ex- 
ception to  the  rule  in  that  regard,  that  where  plaintiff's  evi- 
dence tends  to  show  contributory  negligence  on  his  part  the 
burden  is  upon  him  to  show  that  he  was  free  from  such  fault, 
as  counsel  for  appellant  seem  to  suppose.  Hoyt  v.  Hudson, 
41  Wis.  Ill ;  Prideavx  v.  Mineral  Point,  43  Wis.  624 ;  Hoth 
V.  Peters,  55  Wis.  410,  411,  13  K  W.  219,  and  Strong  v. 
Stevens  Point,  62  Wis.  265,  22  N.  W.  425,  upon  which  they 
rely  for  authority  to  the  contrary,  are  merely  to  the  effect 
that  the  burden  to  establish  contributory  negligence,  in  a 
-case  of  this  kind,  is  cast  upon  the  defendant  because  of  the 
presumption  of  law  that  every  person  acts  with  ordinary  care 
in  the  absence  of  evidence  to  the  contrary;  hence  when  the 


230  SUPREME  COURT  OF  WISCONSIN.       [Jan. 

Schrunk  v.  St.  Joseph,  120  Wis.  223. 

plaintiff's  own  evidence  wholly  overcomes  such  presumption 
and  conclusively  establishes  contributory  fault  on  his  part, 
he  must  take  up  and  carry  successfully  the  burden  of  produc- 
ing other  evidence  which,  in  view  of  the  defendant's  proof, 
will  at  least  involve  the  question  of  whether  there  was  such 
fault  or  not  in  some  reasonable  degree  of  doubt,  calling  for 
solution  by  a  jury,  or  pay  the  penalty  of  being  nonsuited,  or 
having  a  verdict  directed  in  favor  of  the  defendant.  The 
burden  of  proof  in  such  a  case  is  on  the  defendant  at  the- 
start  and  is  not  shifted  merely  by  the  fact  being  established 
by  his  adversary  in  any  other  sense  than  it  is  as  to  any  other 
fact  in  the  case  so  established.  If  the  plaintiff  himself  con- 
clusively establishes  a  fact  essential  to  the  defense,  he  of 
course  effectually  accomplishes  his  own  defeat.  If  he  merely 
discloses  evidence  tending  to  establish  such  fact,  the  question 
in  regard  thereto  is  still  for  the  jury  to  solve,  guided  by  the 
rule  that  the  burden  of  proof  in  regard  thereto  is  on  the  de- 
fendant, who  of  course  is  entitled  to  have  considered  in  his 
favor  any  evidence  produced  by  his  adversary  to  the  latter's 
disadvantage. 

The  court  instructed  the  jury  in  substance  thus : 
If  you  find  that  a  person  of  ordinary  intelligence  and  pru- 
dence would  do  what  the  plaintiff  did,  then  she  was  free  from 
contributory  fault. 

That  was  not  a  correct  test  of  ordinary  care,  though  we 
hardly  see  how  reversible  error  can  be  predicated  thereon, 
since  the  idea  expressed  to  the  jury  was  suggested  to  the 
court  in  several  requests  for  instructions  made  by  appellant's 
counsel.  It  is  not  true  that  a  person  of  ordinary  care  is  as  a 
matter  of  law  always  to  be  deemed  free  from  contributory 
fault  as  to  everything  which  he  does,  since  a  person  of  com- 
mon prudence  may  on  occasions  do  very  negligent  acts.  The 
proper  standard  by  which  to  measure  the  conduct  of  a  person 
in  a  given  situation,  in  determining  whether  he  was  guilty 
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of  contributory  fault  or  not,  is  this :  Would  a  person  of  ordi- 
nary intelligence  and  prudence,  under  the  same  or  similar 
circumstances,  ordinarily  so  conduct  himself?  The  court 
gave  the  instruction  here  criticised  several  times,  in  one  in- 
stance using  this  language : 

"If  under  the  same  circumstances  a  person  of  ordinary  in- 
telligence and  prudence  would  have  ventured  over  such  de- 
fective highway,  then  such  traveler  would  not  be  held  guilty 
of  a  want  of  ordinary  care/' 

There  the  faulty  idea  was  presented  to  the  jury  in  a  strik- 
ingly prejudicial  manner  by  reason  of  the  use  of  the  word 
"venture."  It  must  be  clear  that  the  fact  that  an  ordinarily 
careful  person  might  on  some  particular  occasion  "venture" 
to  assume  imminent  risk  of  receiving  a  personal  injury  would 
by  no  means  suggest  that  his  conduct  was  consistent  with  or- 
dinary care. 

Complaint  is  made  because  the  court  did  not  submit  to  the 
jury,  as  part  of  the  special  verdict,  a  question  covering  the 
subject  of  whether  plaintiff's  husband  was  guilty  of  contribu- 
tory negligence.  That  was  a  fact  in  issue  and  should  have 
been  covered  by  a  question  separate  from  that  regarding  the 
contributory  fault  of  plaintiff.  But  since  no  special  request 
in  that  regard  was  made  by  appellant's  counsel,  and  the  in- 
structions  given  by  the  court  were  so  worded  as  to  make  the 
answer  to  the  question  as  to  plaintiff's  contributory  fault 
cover  that  of  her  husband  as  well,  and  by  the  answer  to  the 
complaint  the  accident  was  alleged  to  have  been  caused  solely 
by  the  contributory  fault  of  the  plaintiff,  it  does  not  seem 
that  the  error  assigned  can  be  sustained  as  prejudicial. 

Complaint  is  made  because  the  court  at  several  points  in 
the  instructions  to  the  jury  so  worded  the  same  as  to  indicate 
the  answer  necessary  to  sustain  plaintiff's  claim.  These  in- 
stances are  given  to  illustrate  the  fault  suggested.  In  respect 
to  the  question  covering  the  subject  of  whether  the  highway 
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at  the  time  of  the  accident  was  reasonably  safe,  the  court 
said: 

"The  law  of  this  state  is  that  towns  and  municipalities  shall 
keep  their  streets  and  highways  in  a  reasonably  safe  condi- 
tion for  the  passage  of  travelers  at  all  seasons  of  the  year. 

"The  law  does  not  require,  nor  does  the  town  undertake  to 
make  its  highways  perfectly  safe  so  that  no  accident  can  hap- 
pen; but  the  to^vn  is  required  and  it  is  its  duty  to  make  them 
in  view  of  the  situation,  the  character  of  the  highway,  and 
the  season  of  the  year,  in  a  reasonably  safe  condition.'^ 

In  regard  to  the  question  of  whether  plaintiff  was  guilty 
of  contributory  fault  or  not,  the  court  said : 

"It  was  the  duty  of  the  plaintiff  in  this  case  to  exercise 
ordinary  care  to  protect  herself  from  injury;  and  you  are 
required  by  your  answer  to  this  question  to  say  whether  she 
did,  under  all  the  circumstances  shown  in  the  testimony,  ex- 
ercise such  ordinary  care." 

Without  intending  to  indicate  at  this  time  that  such  a 
method  of  instructing  a  jury  under  the  circumstances  of  this 
case  is  fatally  erroneous,  we  will  take  occasion  to  condemn 
it  as  not  the  best  method,  and  as  impairing  to  some  extent  tlie 
value  of  a  special  verdict.  True,  as  counsel  for  appellant 
argue,  it  was  not  necessary  or  best  for  the  court,  in  instruct- 
ing the  jury  as  to  the  question  covering  the  subject  of  whether 
the  highway  was  reasonably  safe  or  not,  to  say  anything 
about  what  the  law  required  of  the  town  authorities ;  or,  in 
instructing  in  respect  to  the  question  as  to  whether  plaintiff 
was  guilty  of  contributory  negligence,  to  say  anything  about 
what  the  law  required  of  her  in  that  regard  as  a  condition 
of  her  right  to  recover.  As  to  the  first  subject  mentioned  the 
instructions  might  better  have  been  confined  to  an  explana- 
tion of  what  constitutes  a  reasonably  safe  highway,  and  a 
statement  that  the  burden  of  proof  was  on  the  plaintiff  to 
satisfy  the  jury  that  the  highway  in  question  did  not  come  up 
to  that  standard.  As  to  the  second  subject  mentioned,  the 
instructions  might  better  have  been  confined  to  a  clear  state- 
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ment  of  what  constitutes  ordinary  care,  and  an  instruction 
that  the  burden  of  proof,  to  show  that  the  person  alleged  not 
to  have  come  up  to  that  standard  did  not  do  so  in  fact,  was 
on  the  party  so  alleging.  Of  course  it  was  proper  at  some 
point  in  the  instructions  to  explain  the  term  "burden  of 
proof"  as  used  in  respect  to  the  questions.  To  give  the  special 
verdict  statute  the  full  beneficial  significance  which  the  law- 
making power  designed  it  should  have  in  the  administration 
of  justice,  care  should  be  taken  not  only  to  so  frame  the  ver- 
dict that  it  will  contain  a  question  as  to  each  material  issue 
of  fact  raised  by  the  pleadings  and  controverted  on  the  evi- 
dence, and  contain  no  other  question,  but  to  confine  the  in- 
structions to  such  ezplanations  of  such  questions,  directed 
thereto  specifically,  as  will  enable  the  jury  to  intelligently 
answer  the  same,  leaving  the  legal  result  to  be  determined 
thereafter.  It  must  be  easily  seen  that  a  charge  so  framed 
as  to  inform  the  jury  what  will  be  the  legal  result  of  an  an- 
swer one  way  or  the  other  as  to  each  question,  comes  danger- 
ously near  having  the  vice  of  a  general  charge  in  connection 
with  a  special  verdict,  which  has  been  repeatedly  condemned. 

The  foregoing  covers  all  the  questions  which  we  deem  of 
any  special  importance  in  the  case  in  any  view  of  it.  The 
judgment  must  be  reversed  because  the  evidence  shows  con- 
clusively contributory  negligence  on  the  part  of  the  plaintiff. 

By  the  Court. — The  judgment  is  reversed  and  the  cause 
remanded  for  a  new  trial. 
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KaiseB;  Appellant^  vs.  Nummebdob,  Respondent. 

December  14,  190S— January  12,  1904. 

SaJea:  Deceit:  Fraudulent  representations:  Evidence:  Special  ver^ 

diet:  Instructions  to  jury. 

1.  In  an  action  for  deceit,  based  on  fraudulent  representation  as 

to  the  total  footing  of  an  inventory  of  a  stock  of  goods  sold  to 
plaintiff  by  defendant,  the  evidence,  stated  in  the  opinion,  ex- 
amined and  held  to  support  a  negative  answer  to  a  question 
in  the  special  verdict:  Did  the  plaintiff,  under  all  the  facts  and 
circumstanceB  of  the  case,  as  an  ordlncrily  prudent  man,  have 
the  right  to  rely  upon  such  representations  to  be  true? 

2.  In  such  case,  the  only  artifice  suggested  was  a  change  in  the  first 

figures  of  the  totals  from  "6"  to  "8,"  and  it  was  in  dispute* 
whether  defendant  mcide  or  knew  of  the  change,  and  also 
whether  it  was  not  such  an  obvious  alteration  of  a  previous: 
figure  as  to  at  once  attract  plaintiff's  attention  and  suggest  in>- 
spection.  Ueld,  that  it  could  not  be  said  that  there  was  no  evi- 
dence which,  if  believed  by  the  jury,  might  have  warranted  a 
negative  answer. 

3.  It  is  ordinarily  essential   in  one  seeking   relief   from   fraud, 

whether  by  damages  or  rescission,  to  see  that  which  is  appar- 
ent, if,  knowing  it,  he  could  not  have  been  deceived  by  defend- 
ant's misrepresentations,  and  hence,  in  an  action  against  one 
who  has  wilfully  deceived  him,  the  question  of  plaintiff's  dili- 
gence is  properly  a  question  to  be  submitted  to  the  Jury. 
/  ^  4.  It  is  not  error  to  instruct  the  jury  that  the  degree  of  diligence 
'  essenial  in  the  presence  of  actual  fraudulent  representation 

(as  where,  in  the  purchase  of  a  stock  of  goods,  the  footing  of 
the  inventory  is  represented  to  be  that  shown  by  the  change  of 
the  first  figure  of  the  totals  from  "6"  to  "8"),  is  such  as  ordi- 
narily careful  and  prudent  persons  exercise  under  like  circum- 
stances, where  it  appears  that  plaintiff  was  a  man  of  excep- 
tional shrewdness,  alertness  and  experience  in  the  buying  and 
dealing  in  stocks  of  goods. 

5.  It  is  the  duty  of  a  purchaser  of  goods  upon  the  representations^ 

of  another,  if  he  has  full  means  of  knowledge  by  the  exercise 
of  ordinary  attention  to  business,  to  at  least  look  at  what  he 
buys,  so  as  to  observe  patent  defects,  if  there  are  any  such. 

6.  Plaint' ff,  in  an  action  for  deceit,  was  shown  to  be  a  man  of  at 

least  ordinary  intelligence  and  acuteness,  and  to  have  had  pres- 
ent the  means  of  discovery  of  the  falsity  of  the  representation 
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relied  upon.  The  court  instructed  the  Jury  that  the  plaintiff 
was  required  to  exercise  ordinary  care  and  prudence  in  the 
matter  at  issue.  Beld,  that  while  the  use  of  the  expression 
"ordinary  attention"  would  have  been  better,  in  Its  relation  to- 
the  facts  in  the  case,  the  instruction  cannot  have  misled  the 
Jury  as  to  the  law.  ^ 

Appeal  from  a  judgment  of  the  circuit  court  for  Dane 
county :  R.  G.  Siebecker,  Circuit  Judge.    Affirmed. 

Action  for  damages  from  tleceit  inducing  plaintiff  to  pur- 
chase a  stock  of  boots  and  shoes  at  an  agreed  value  of  $7,000. 
The  jury  found  by  special  verdict  that  the  defendant  falsely 
represented  to  the  plaintiff  that  such  stock  inventoried  at  the 
amount  of  $8,500  by  the  inventory  made  by  one  Klug,  with 
the  intent  and  object  to  induce  plaintiff  to  rely  upon  it  as 
true  and  to  purchase ;  that  the  plaintiff  understood  and  be- 
lieved such  to  be  the  fact,  and  was  thereby  induced  to  buy 
the  stock.  The  inventory  in  fact  footed  $6,631.  The  dif- 
ference in  value  between  the  goods  in  fact  and  if  they  had 
been  as  represented  was  $1,846.15.  But  they  also  found,  in 
answer  to  the  fourth  question,  that  "the  plaintiff,  under  all 
of  the  facts  and  circumstances  of  the  case,  as  an  ordinarily 
prudent  man,  [did  not]  have  the  right  to  rely  upon  such  a 
representation  as  true."  The  charge  on  this  subject  was  as 
follows — excepted  portion  in  parentheses: 

"(In  passing  upon  this  question,  you  are  to  keep  in  mind 
that,  in  law,  the  plaintiff  is  required  to  exercise  ordinary 
care  and  prudence  in  the  matter  at  issue.  He  must  exercise 
such  care  and  prudence,  and  give  such  attention  to  the  par- 
ticulars of  the  transaction  pending,  as  ordinarily  careful  and 
prudent  persons  exercise  under  like  circumstances.  Under 
this  rule,  he  is  not  permitted  to  willfnlly  disregard  or  negli- 
gently omit  to  avail  himself  of  information  at  hand,  and  ac- 
cessible to  him,  giving  the  true  state  of  facts  complained  of 
as  false  and  fraudulent.)  As  to  the  defendant,  the  seller, 
the  law  imposes  the  duty  that  he  do  not  employ  any  art  or 
practice  any  artifice  to  conceal  or  misrepresent  the  facts,  or 
do  any  act  to  throw  the  plaintiff  off  his  guard,  or  prevent  him. 
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from  using  any  means  at  hand  to  give  him  the  correct  in- 
formation pertaining  to  the  alleged  false  representation." 

The  plaintiff  moved  to  set  aside  the  answer  to  question  4, 
und  also  moved  for  a  new  trial,  which  motions  were  over- 
ruled ;  and  a  motion  for  judgment  for  defendant  on  the  ver- 
dict was  granted,  and  judgment  entered,  from  which  the 
plaintiff  appeals. 

For  the"  appellant  there  was  a  brief  by  Bashford,  Aylward 
&  Spensley,  and  oral  argument  by  iJ.  M,  Bashford 

II.  W.  Chynoweth,  for  the  respondent. 

Dodge,  J.  The  first  position  assumed  by  appellant  is  that 
there  was  no  evidence  to  support  a  negative  answer  to  ques- 
tion 4  of  the  special  verdict.  The  representation  was  that 
Klug's  inventory  showed  a  total  value  of  $8,531.  Upon 
reaching  the  store  where  the  goods  were,  plaintiff — ^who,  by 
the  way,  was  quick  at  figures,  familiar  with  inventories,  and 
largely  experienced  in  estimating  and  buying  stocks — asked 
for  that  inventory ;  and  it  was  delivered  to  him,  and  retained 
a  considerable  time,  while  he  selected  numerous  illustrative 
items,  and  examined  the  particular  goods  represented  there- 
by, with  the  aid  of  his  shoe  expert,  in  order  to  ascertain  the 
basis  of  valuation  adopted  by  Klug.  This  inventory  con- 
sisted of  twenty  pages  of  detail  items,  each  page  footed  sep- 
arately, none  exceeding  three  figures  of  dollars.  On  the  last 
page  these  respective  twenty  footings  were  brought  together 
in  one  column,  and  there  footed  to  an  original  total  of  $6,531. 
All  this  in  pencil  There  is  evidence  that  the  "6"  had  been 
changed  to  "8"  when  plaintiff  had  the  book,  though  the  de- 
fendant denies  that  he  ever  changed  it  or  knew  of  its  change, 
and  inf^rentially  denies  that  it  then  was  an  "8."  At  the 
trial  the  first  figure  was  "6,"  obviously  written  upon  an 
erasure.  The  evidence  thus  shows  that  plaintiff  had  full  and 
complete  means  of  knowledge  of  the  true  total  of  the  inven- 
tory at  the  expense  of  only  the  effort  of  adding  up  the  column 
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of  twenty  items.  He  could  have  discovered  that  $8,500  was 
clearly  incorrect  and  excessive  by  merely  running  his  eye 
over  the  colunm  of  hundreds,  as  it  appears  did  one  Straus, 
with  whom  defendant  negotiated.  This  would  have  shown 
but  about  $5,500,  and  would  at  once  have  suggested  that  the 
odd  amounts  less  than  $100  could  not  bring  the  total  up  to 
$8,500.  The  question,  conceding  the  "8"  was  in  fact  there, 
whether  the  incorrectness  of  the  total  was  so  obvious  that 
plaintiff  ought  to  have  observed  it,  was  one  open  at  least  to- 
an  affirmative  inference,  and  was  properly  for  the  jury.  But 
counsel  urges,  and  properly,  that  if  defendant,  by  artifice, 
threw  plaintiff  off  his  guard,  or  diverted  him  from  observing 
that  which  he  had  opportunity  to  observe,  then  the  fourth 
question  of  the  verdict  must  be  answered  in  the  affirmative. 
Upon  this  branch  of  the  subject  not  only  is  the  inference  de-^ 
ducible  from  the  facts  doubtful,  but  the  evidence  itself  is  in 
some  measure  of  confusion  and  conflict.  The  only  artlfice^ 
suggested  is  the  change  in  the  first  figure  of  the  total.  Whether 
defendant  made  that  change  or  knew  of  it  is  in  dispute ;  also 
whether  it  was  not  so  obviously  an  alteration  of  a  previous 
figure  as  to  at  once  attract  plaintiff's  attention  and  suggest 
inspection.  Hence  we  cannot  say  that  there  was  no  evidence 
which,  if  believed  by  the  jury,  might  have  warranted  them 
in  a  negative  answer  to  the  question  submitted. 

The  next  contention,  broadly  stated,  is  that  the  fourth  ques- 
tion to  the  jury  and  its  answer  have  nothing  to  do  with  de- 
fendant's liability;  that  diligence  in  a  defrauded  person  is^ 
in  no  wise  essential  to  his  recovery  against  one  who  willfully 
deceives  him.  In  other  words,  that  the  rule  of  caveat  emptor 
has  no  place  in  the  presence  of  actual  fraud.  Appellant  also 
urges,  however,  that,  even  if  the  foregoing  contention  be  not 
sustained  to  its  full  extent,  the  court,  by  the  fourth  question, 
and  the  charge  with  reference  to  it^  imposed  too  high  a  duty 
of  diligence  upon  plaintiff.  ^ 

That  some  measure  of  diligence,  or,  rather,  absence  of  af- 


238  SUPKEME  COURT  OF  WISCONSIN.       [Jan. 

Kaiser  v.  Numnierdor,  120  Wis.  234. 

firmative  negligence,  is  ordinarily  essential  in  one  seeking 
.  in  court  relief  from  fraud,  whether  by  damages  or  rescission, 
j^lias  been  (so  recently  reiterated  by  this  court^in  Bostwick  v. 
Mut.  L.  Ins.  Co.  116  Wis.  392,  89  N.  W.  538,  92  N.  W.  246, 
and  Northern  8.  Co.  v.  Wangard,  117  Wis.  624,  94  N.  W. 
785,  where  a  very  complete  collection  of  the  authorities  is 
made,  that  we  cannot  feel  justified  in  any  extended  discus- 
sion of  the  subject  now, '  It  rests  on  the  idea  that  one  cannot 
be  defrauded  by  an  assertion  of  what  he  knows  to  be  false, 
and  that  courts  will  presume  that  an  ordinary  person  dpes 
know  those  things  which  are  obvious  to  ordinary  observation. 
It  rests  on  the  same  reasons  as  the  rule  so  well  established 
in  negligence  cases,  that  courts  will  not  deem  credible  a 
party^s  own  testimony  that  he  looked,  and  did  not  see  that 
j^hich  must  have  been  plain  to  his  vision.  Cawley  v.  La 
lOrosse  City  R.  Co.  101  Wis.  145,  77  N.  W.  179 ;  Koester  v. 
C.  £  N.  W.  R.  Co.  106  Wis.  460,  82  N.  W.  295.  Hence 
courts  will  deny  relief  to  him  who  shuts  his  eyes  to  that 
which  is  clearly  apparent,  if,  knowing  it,  he  could  not  have 
been  deceived  by  defendant's  misrepresentation.  Locke  v. 
Williamson,  40  Wis.  377;  Mamlock  v.  Fairbanks,  46  Wis. 
415,  1  N.  W.  167;  Prince  v.  Overholser,  75  Wis.  646,  44 
K  W.  775 ;  Farr  v.  Peterson,  91  Wis.  182,  187,  64  N.  W. 
863. 

When,  however,  we  come  to  consider  the  degree  of  dili- 
gence essential  in  the  presence  of  actual  fraudulent  misrepre- 
sentation, we  find  a  multitude  of  at  least  apparently  incon- 
sistent and  conflicting  remarks  or  dicta,  many  of  them  doubt- 
less correct  enough  as  applied  to  the  situation  then  in  hand, 
but  quite  misleading  as  general  rules  of  law.  Expressions 
like  "due  diligence,"  "ordinary  care,"  and  the  like,  have  been 
used,  perhaps  properly  with  only  their  intrinsic  meaning, 
but  rendered  of  doubtful  propriety  in  view  of  the  technical 
meaning  which  has  become  attached  to  such  expressions  in 
administering  the  law  of  negligence  in  other  aspects.     Both 
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the  question  to  the  jury  and  the  instruction  in  the  instant 
case  suggest^  at  least,  that  recovery  for  deceit  can  be  had 
only  by  one  who  has  exercised  the  care  of  an  "ordinarily  pru- 
dent man."  This  obviously  cannot  be  true  as  a  general  rule, 
for  frauds  are  more  likely  to  be  effective,  and  even  more  cer- 
tainly ought  to  be  redressed,  when  practiced  upon  the  weak- 
minded  or  the  inexperienced ;  in  other  words,  upon  those  who 
lack  the  prudence  and  intelligence  of  the  ordinary  person. 
"It  is  as  much  an  actionable  fraud  willfully  to  deceive  a 
credulous  person  with  an  improbable  falsehood  as  it  is  to 
deceive  a  cautious,  sagacious  person  with  a  plausible  one.'* 
Bamdt  v.  Frederick,  78  Wis.  1,  11,  47  N.  W.  6,  9.  The 
law  has  always  been  most  vigorous  in  denunciation  of  fraud 
practiced  on  such  incapables,  but  any  redress  would  ordi- 
narily be  impossible,  if,  as  a  condition,  the  jury  must  find 
that  the  sufferer  exercised  ordinary  care  and  diligence,  ac- 
cording to  the  technical  meaning  of  that  phrase.  '  Neverthe- 
less such  a  question  as  that  now  criticised  was  fully  approved 
in  Farr  v.  Peterson,  supra.  In  that  case,  however,  all  par- 
ties proceeded  upon  the  assumption  that  the  plaintiff  was 
fully  up  to  the  ideal  standard — the  man  of  ordinary  pru- 
dence. Where  that  appears  conclusively,  we  are  not  inclined 
to  hold  it  error  to  embody  such  a  standard  in  the  question  by 
which  to  measure  his  conduct.  If  he  be  such  a  man,  then  he 
must  be  presumed  to  see  and  know  that  which  under  all  the 
circumstances  was  apparent  to  ordinary  intelligence  and  ob- 
servation. In  this  case  there  exists  even  more  justification 
for  the  use  of  such  a  standard  of  comparison,  for  it  was 
proved  conclusively  that  plaintiff  was  a  man  of  exceptional 
shrewdness,  acuteness,  and  experience  in  the  buying  and 
dealing  in  stocks  of  goods.  He,  with  some  modesty  of  ex- 
pression, admitted  upon  the  stand  that,  while  there  might  be 
more  competent  and  more  experienced  men  in  that  line,  none 
such  had  come  within  his  acquaintance.  So  we  conclude  that 
the  undisputed  facts  rendered  permissible  in  this  case  the 
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comparison  of  plaintiffs  conduct  with  that  of  ordinarily  pru- 
dent persons,  though  a  similar  question  might  well  be  errone- 
ous or  inconclusive  in  the  absence  of  undisputed  showing  as 
to  plaintiffs  competency. 

Another  criticism  is  upon  the  charge  that  "the  plaintiflp  is 
required  to  exercise  ordinary  care  and  prudence."  It  is  said 
that  this  conveys  the  idea,  as  a  general  rule,  that  one  to  whom 
statements  of  fact  are  made  must  always  meet  them  with 
suspicion — ^must  take  at  least  some  precaution  to  ascertain 
whether  they  may  not  be  false.  If  that  be  its  effect,  it  is  in- 
correct. There  is  no  rule  of  law  demanding  universally  any 
such  duty  of  suspicion.  In  absence  of  anything  to  put  one 
on  his  guard,  and  in  absence  of  full  opportunity  to  observe 
and  know  the  fact,  he  has  the  right  to  believe  and  rely  upon 
representations  of  material  facts  made  to  him  by  the  opposite 
party,  and  if  they  prove  false  and  fraudulent,  to  demand  re- 
lief from  their  effect.  McClellan  v.  Scott,  24  Wis.  81,  86  ; 
Birdsey  v.  Butterfield,  34  Wis.  52 ;  Krause  v.  Busacher,  105 
Wis.  360,  81  N.  W.  406.  It  is  in  relation  to  this  situation 
that  the  remark  has  often  been  aptly  made  that  "the  rule  of 
caveat  emptor  has  no  application  to  cases  of  fraud."  Beetle 
V.  Anderson,  98  Wis.  5,  73  N.  W.  660;  Bostwick  v.  Mvi.  L. 
Ins.  Co.  116  Wis.  392,  89  N.  W.  538,  92  K  W.  246.  For 
example,  had  plaintiff  made  this  trade  in  Madison  without 
sight  of  the  goods  or  opportunity  to  see  the  inventory,  upon 
defendant's  statement  that  it  footed  $8,600,  there  probably 
would  have  been  no  question  of  ordinary  care  for  considera- 
tion ;  he  knowing  nothing  to  arouse  doubt  of  the  statement, 
nor  having  any  present  means  of  knowledge  as  to  the  truth 
or  falsity  thereof.  On  the  contrary,  however,  when  the  means 
of  knowledge  as  to  the  true  state  of  facts  is  so  spread  before 
him  that  by  ordinary  observation  he  cannot  but  know  it,  very^ 
different  considerations  are  then  involved.  If  he  could  not^ 
without  substantially  closing  his  eyes  to  what  is  before  them, 
be  ignorant,  he  will  be  presumed  to  know,  unless,  indeed,  he 
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be  diverted  from  observation  by  some  artifice  or  further  mis- 
representation. He  cannot  longer  be  supposed  to  rely  on 
what  16  told  him,  but  on  what  he  sees  and  knows.  When  we 
enter  this  field,  however,  we  are  obliged  to  use  terms  and  ex- 
pressions not  entirely  exact  in  their  signification.  When  we 
speak  of  a  fact  being  obvious  or  open  to  ordinary  observa- 
tion, those  expressions  must  cover  a  multitude  of  degrees  of. 
obviousness.  Some  things  are,  and  some  are  not,  so  plain  as 
to  fall  one  side  or  the  other  of  the  legal  line.  Again,  a  thing 
may  be  obvious  to  one  person,  and  not  at  all  apparent  to  an- 
other. Hence  attempt  must  be  made  to  guide  a  jury  as  to 
how  obvious  must  be  the  fact  in  order  that  the  law  will  pre- 
sume knowledge.  Courts  have  used  many  different  formuloB 
to  define  the  duty  of  a  purchaser  when  once  the  actual  facts 
are  spread  open  to  his  observation  or  discovery,  so  that  he 
owes  some  duty  even  to  himself;  also  of  the  conditions  under 
which  the  presumption  of  knowledge  will  be  indulged.  Thus 
the  original  case  in  this  court  denies  right  of  reliance  "when 
the  defects  in  the  goods  are  patent  and  obvious  to  the  senses, 
when  the  purchaser  has  a  full  opportunity  for  examination." 
Locke  V.  Williamson^  40  Wis.  377,  379.  "Fraud  must  be  such 
that  the  party  could  not,  with  reasonable  diligence,  acquire 
knowledge  thereof  when  put  on  inquiry."  Prince  v.  Over- 
holser,  76  Wis.  646,  650,  44  N.  W.  775.  The  query,  "Did 
plaintiff  use  due  and  proper  caution  and  diligence  in  endeav- 
oring to  ascertain  the  true  boundary  ?"  was  held  at  least  suffi- 
ciently favorable  to  defendant  in  Castenholz  v.  Heller,  82 
Wis.  30,  33,  51  K  W.  432.  A  party  may  rely  "so  far  as 
falsity  was  not  obviously  discoverable,"  Porter  Vi  Beattie, 
88  Wis.  22,  32,  59  N.  W.  499,  503. 

"If  plaintiff  had  notice  of  the  actual  facts,  or  had  knowl- 
edge of  such  facts  as  would  have  led  to  the  discovery  of  the 
truth  by  the  use  of  reasonable  diligence,  and  failed  to  use 
such  diligence,  she  cannot  now  say  that  she  was  defrauded 
in  the  purchase.  She  cannot  close  her  eyes  to  the  facts  which 
Vol.  120—16 
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are  before  her,  or  the  information  which  is  at  hand/*    War- 
ner V.  Benjamin,  89  Wis.  290,  295,  62  N.  W.  179,  180. 

"The  law  requires  men,  in  .their  dealing  with  each  other, 
to  exercise  proper  vigilance  and  apply  their  attention  to  those 
particulars  which  may  be  supposed  to  be  within  the  reach  of 
their  observation  and  judgment,  and  not  to  close  their  eyes 
to  means  of  information  accessible  to  them."  Farr  v.  Peter- 
son, 91  Wis.  182,  187,  64  N.  W.  863,  865. 

One  must  be  presumed  to  observe  such  things  as  "would 
ordinarily  be  observed  by  a  person  in  handling  his  own  prop- 
erty under  the  circumstances."    Bostwick  v.  Mut.  L.  Ins.  Co. 
116  Wis.  392,  89  N.  W.  538,  92  K.W.  246.    In  the  late 
case  of  Northern  8.  Co.  v.  Wangard,  117  Wis.  620,  94  K  W. 
785,  we  took  occasion  to  point  out  the  erroneous  character  of 
an  instruction  which  suggested  a  duty  on  the  part  of  a  buyer 
to  suspect  and  search  for  a  defect  or  variance  from  the  fact 
as  warranted  or  represented ;  and  it  was  there  reiterated  that 
the  rule  of  caveat  emptor  applies  only  "as  to  patent  defects 
if  the  purchaser  has  full  means  of  knowledge  thereof  by  the 
exercise  of  ordinary  attention  to  his  business,  which  requires 
him  to  at  least  look  at  what  he  buys,    .    .    .    so  as  to  observe 
patent  imperfections,  if  there  are  such."     In  Shaw  v.  Oil- 
bert.  111  Wis.  165, 188,  86  K  W.  188,  this  court  apparently 
transported  the  complete  doctrine  of  contributory  negligence 
into  the  duty  of  a  plaintiff  to  guard  against  belief  in  and  re- 
liance upon  the  willful  fraud  of  defendant,  and  what  was 
there  said  would  inferentially  support  the  instruction  now 
under  consideration.     There  is  now  discovered,  however,  a 
most  unfortunate  mistake  in  the  statement  of  the  error  which 
was  assigned,  considered,  and  intended  to  be  condemned  in 
that  case.    For  that  mistake  the  writer  of  the  opinion  was  re- 
sponsible, and  hastens  to  avail  himself  of  this  opportunity 
to  make  correction,  so  far  as  possible    The  question  of  which 
exclusion  from  the  special  verdict  was  assigned  as  error  was 
,  not  whether  the  plaintiff  was  guilty  of  a  slight- want  of  ordi- 
nary care  in  relying  upon  or  believing  the  alleged  misrepre- 
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sentation,  as  incorrectly  stated,  but  whether 'she  was  guilty 
of  such  want  of  care  in  extending  credit  to  an  insolvent  cor- 
poration ;  in  other  words,  in  exposing  herself  to  some  or  all 
of  the  damage  which  she  claimed  to  have  suffered.  Obviously, 
therefore,  the  question  actually  decided  in  Shaw  v.  Gilbert 
was  not  that  now  under  consideration,  and  that  case  is  not 
authority  upon  this. 

After  thus  reviewing  the  various  cases  upon  the  subject, 
it  is  apparent  that  the  duty  of  a  purchaser  of  goods  upon  rep- 
resentations of  another  is  best  and  most  nearly  accurately 
expressed  in  terms  such  as  those  just  quoted  from  Northern 
•8.  Co.  V.  Wangardj  or  in  those  from  Farr  v.  Peterson,  supra. 
The  tendency  observable  in  several  recent  trials  at  circuit  to 
<;onfuse  the  doctrine  of  contributory  negligence  as  a  defense 
to  actions  for  negligence  with  the  failure  of  a  plaintiff  to  ob- 
serve what  is  patent  as  an  obstacle  to  recovery  for  willful 
fraud  should  at  once  be  corrected,  and  the  use  of  terms  be- 
longing tO'  and  having  an  exact  and  technical  meaning  in  the 
former  field  should  be  avoided  in  charging  juries  with  refer- 
ence to  the  latter.    It  being  conceded,  however,  that  the  in- 
struction complained  of  in  this  case  was  unfortunate  and  to 
the  professional  mind  might  seem  to  import  into  this  case 
the  general  rules  measuring  contributory  negligence,  yet  it 
-does  not  follow  that  the  jury  were  necessarily  misled  to  ap- 
pellant's prejudice.     We  have  already  pointed  out  that  the 
plaintiff  being  by  conclusive  proof  a  person  of  at  least  ordi- 
nary intelligence  and  acuteness,  no  error  existed  in  the  sug- 
gestion that  the  jury  might  consider  his  conduct  on  the  as- 
sumption that  he  would  observe  and  know  what  the  ordi- 
narily prudent  and  diligent  man  would  under  like  circum- 
stances.   Further  than  this,  it  being  shown  conclusively  that 
the  inventory  itself  was  placed  in  his  hands  and  examined 
by  him  so  that  the  amount  of  its  total  was  apparent  to  at  least 
«ome  measure  of  observation,  the  question  arose  whether  that 
-degree  of  scrutiny  which  would  have  disclosed  the  falsity  of 
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defendant's  representation  was  so  within  ^'ordinary  attention 
to  his  business"  that  a  presumption  of  its  exercise  must  be 
indulged,  or  its  failure  be  deemed  a  closing  of  his  eyes  to 
that  which  was  obvious.  The  trial  court  saw  fit  to  describe 
this  ordinary  attention  to  business  as  "ordinary  care  and 
prudence."  That  phrase,  while  technical  to  a  lawyer,  would 
not  necessarily  be  so  to  a  layman,  and  may  well  have  conveyed 
to  the  jury  the  same  idea  as  the  better  and  more  guarded  one, 
"ordinary  attention."  The  phrase  used  is  not  erroneous  in 
the  ordinary  and  popular  acceptation  of  its  words,  even 
though  it  might  be  in  their  technical  meaning  in  the  law  of 
negligence.  Doubtless  the  statement  of  a  general  rule  that 
a  purchaser  upon  representations  owes  a  duty  of  such  care 
and  prudence  as  ordinarily  careful  persons  exercise  under 
like  circumstances  would  be  erroneous,  as  conveying  the  idea 
of  duty  to  look  out  for  fraud;  but  the  instruction  here  was 
confined  to  the  plaintiff,  a  man  of  fully  ordinary  prudence 
and  caution,  who  had  present  to  his  eyes  full  information  of 
the  falsity  of  the  representation.  Hence,  after  some  hesita- 
tion, we  have  reached  the  conclusion  that,  in  its  relation  Xo 
the  facts  of  this  case,  the  instruction  given  was  not  so  errone- 
ous or  misleading  as  to  lead  to  the  view  that  the  answer  to  the 
fourth  question  was  or  might  have  been  the  result  of  a  mis- 
apprehension of  the  law  by  the  jury,  and  therefore  cannot 
justify  reversal. 

By  the  Court. — Judgment  affirmed. 

SiEBECKEB,  J.,  took  uo  part. 
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ScHKOEDEB,  Appellant,  vs.  Klipp,  Eespondent. 
December  14,  190S — January  12,  1904* 

Highioays:  Discontinuance:  Lost  record:  Secondary  evidence:  Order 
of  supervisors  as  evidence:  Persons  entitled  to  notice:  Abut- 
ting occupants:  Order:  Validity:  Stipulation  in  open  court:  En- 
forcement, 

1.  It  being  shown  that  an  order  discontinuing  a  highway  was  lost 

or  destroyed,  its  contents  can  be  established  by  secondary  evi- 
dence, and  being  so  established  it  Is  to  have  the  same  effect 
as  though  it  had  never  been  lost  or  destroyed. 

2.  Under  sec.  1298,  Stats.  1898  (providing  that  an  order  discontinu- 

ing any  highway  shall  be  presumptive  evidence  of  the  facts 
therein  stated  and  of  the  regularity  of  all  the  proceedings  prior 
to  making  of  such  order),  an  order  discontinuing  a  highway 
does  not  raise  a  conclusive  presumption  that  all  requisite  no- 
tices of  the  meeting  of  the  board  of  supervisors  had  been  given, 
but  the  presumption  mentioned  in  the  section  may  be  over- 
come by  evidence. 

.3.  Under  sec.  1267,  Stats.  1898  (providing  that  on  an  application 
for  the  discontinuance  of  the  whole  or  any  portion  of  a  high- 
way, notice  shall  be  given  "to  the  occupants  of  all  the  lands 
abutting  or  touching  on  such  highway,  the  whole  or  any  part 
of  which  is  sought  to  be  discontinued"),  when  only  a  portion 
of  a  highway  is  sought  to  be  discontinued,  the  occupants  of 
lands  abutting  on  the  portion  of  such  highway  not  sought  to 
be  discontinued  are  entitled  to  have  notices  served  upon  them. 

4.  It  appeared,  among  other  things,  that  the  highway  in  question, 
part  of  which  was  alleged  to  have  been  discontinued,  extended 
east  and  west  between  sections  3  and  10;  that  there  was  a 
north  and  south  highway  along  the  west  side  of  said  sections 
Intersecting  the  same,  and  about  eighty  rods  west  of  the  north- 
east corner  of  section  10  a  highway  ran  In  a  northwesterly  di- 
rection. The  portion  discontinued  extended  west  from  the  high- 
way running  northwesterly  for  about  one  third  of  the  distance 
to  the  intersection  with  the  north  and  south  highway.  Held, 
that  occupants  of  the  northeast  quarter  of  the  northeast  quar- 
ter of  section  9,  and  the  southeast  quarter  of  the  southeast 
quarter  of  section  4,  were  abutting  occupants  at  the  west  end 
of  the  highway,  part  of  which  was  discontinued,  and  failure 
to  serve  them  with  notice  as  required  by  sec.  1267,  Stats.  1898, 
was  fatal  to  the  proceedings. 
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5.  In  such  case,  failure  of  the  superylsors  at  the  time  of  making  the 

order  .discontinuing  such  portion  of  such  highway,  to  assess 
the  damages  which  such  abutting  occupants  sustained,  or  to 
procure  their  waiver  or  release  or  to  file  such  award,  waiver 
or  release  with  the  town  clerk  within  ten  days  after  their  de- 
cision on  the  application,  vitiated  the  proceedings. 

6.  In  an  action  tor  trespass  in  removing  fences,  the  defendant  Jus- 

tified on  the  ground  that  the  locus  in  quo  was  a  highway.  Be- 
fore the  introduction  of  any  evidence  the  parties  stipulated 
that  "up  to  the  time  of  the  attempted  discontinuance  the  locus 
in  quo  was  a  highway."  After  the  trial  had  proceeded,  includ- 
ing a  considerable  portion  of  the  defense,  plaintiff  attempted 
to  prove  that  the  defendant,  in  removing  the  fence,  "went  out- 
side of  the  old  highway  itself,  as  it  formerly  existed"  and 
while  he  admitted  "that  there  was  travel  over  the  place,  and 
that  a  highway  had  been  laid  out  there,"  yet  he  contended 
"that  the  highway  as  traveled  was  not  the  highway  laid  out" 
Heldf  that  defendant  having  prepared  his  testimony  and  tried 
his  case  on  the  faith  of  the  stipulation.  It  was  not  error  to  rule 
that  such  stipulation  was  binding  on  the  plaintiff. 

7.  In  such  case,  the  mere  fact  that  the  highway  as  traveled  was  not 

the  highway  as  laid  out  is  not  ground  for  claiming  that  the 
locus  in  quo  is  outside  the  highway. 

Appeal  from  a  judgment  of  the  circuit  court  for  Sauk 
county :  R.  G.  Siebeokeb,  Circuit  Judge.    Affirmed, 

This  is  an  action  for  trespass  qaare  clausum  fregit,  com- 
menced before  a  justice  of  the  peace  June  14,  1902.  The 
defendant  answered  by  way  of  admissions,  denials,  and  coun- 
ter allegations  to  the  effect  that  the  lociis  in  quo  was  at  the 
time  in  question  a  public  highway ;  that  the  plaintiff  willfully 
and  without  authority  placed  obstructions  in  the  same,  and 
the  defendant,  as  overseer  of  the  highways  of  the  town,  and 
as  his  duty  required  of  him,  removed  such  obstructions.  The 
defendant  thereupon  gave  the  requisite  bond,  and  the  cause 
was  removed  to  the  circuit  court  The  cause  having  been 
roaclicd  for  trial  in  the  circuit  court,  and  before  any  testi- 
mony was  introduced,  the  following  stipulation  was  entered 
into: 

"It  is  admitted  by  both  parties  that  up  to  the  time  of  the 
attempted  discontinuance  the  locus  in  quo  was  a  highway.   It 
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is  also  admitted  that  the  title  and  right  of  possession  to  the 
land  at  that  point  is  in  the  plaintiff,  and  that  the  fences  that 
were  on  the  premises  were  removed  by  the  defendant  at  a  cer- 
tain time." 

The  evidence  is  undisputed,  and  to  the  effect  that  Decem- 
ber 2,  1901,  the  chairman  of  the  town  board  of  supervisors 
received  the  following  petition : 

"To  the  Supendsors  of  the  Town  of  Westfield  in  Sauk 
County,  Wisconsin: 

/'We,  the  undersigned,  freeholders  and  residents  of  said 
town,  hereby  make  application  to  you  to  discontinue  a  high- 
way in  said  town  as  follows:  All  that  portion  of  road  lying 
east  of  the  residence,  of  Carl  Schroeder  to  the  intersection  of 
a  road  running  northwest  past  the  residence  of  George  A. 
Meyer,  all  of  said  road  asked  to  be  discontinued  is  on  the 
section  line  between  sections  three  and  ten. 

"Dated  at  Westfield  this  28th  of  ISTovember,  1901." 

There  were  thirteen  subscribers  to  that  petition,  including 
the  plaintiff.  According  to  the  oral  testimony,  the  town 
board  held  a  meeting  December  2^  1901,  at  the  house  of  the 
town  clerk,  Fred  Jiles.  The  board  then  agreed  to  meet  at 
two  o'clock  in  the  afternoon  of  December  14,  1901,  at  the 
house  of  the  plaintiff,  to  decide  upon  the  petition.  The  town 
board  met  at  the  house  of  the  plaintiff  December  14,  1901, 
pursuant  to  notice  prepared  by  the  town  clerk,  as  directed  by 
the  board,  and  posted  in  three  or  four  public  places,  describ- 
ing the  lands  through  which  the  portion  of  the  highway  pro- 
posed to  be  discontinued  passed,  as  stated  in  the  petition.  In 
addition  to  the  board,  there  were  present  at  that  meeting  the 
plaintiff  and  Gleorge  Meyer,  both  of  whom  signed  the  jxiti- 
tion,  but  no  one  else.  At  that  meeting  the  board  looked  over 
the  grounds  of  the  road,  and  decided  unanimously  to  discon- 
tinue the  portion  of  the  road  according  to  the  petition,  and 
directed  the  clerk  to  draw  an  order  to  that  effect,  according 
to  a  prescribed  form,  and  thereupon  adjourned  to  December 
16,  1901,  at  the  clerk's  office.     The  clerk  thereupon  drew 


248  SUPREME  COURT  OF  WISCONSIN.       [Jan. 

Schroeder  v.  Klipp.  120  Wis.  245. 

such  order,  and  on  December  16,  1901,  the  respective  mem- 
bers of  the  board,  to  wit,  Henry  Steckelberg,  William 
Schroeder,  and  William  Kohlmeyer,  separately  from  each 
other,  signed  the  order,  and  the  same  was  marked  "Filed" 
by  the  clerk.  The  clerk,  Fred  Jiles,  was  an  invalid  at  th^e 
time,  and  died  two  weeks  afterwards.  Thereupon  a  new 
clerk  was  appointed,  and  diligent  search  was  made  for  such 
order,  but  no  such  order  was  ever  found;  and  the  only  evi- 
dence of  the  existence  and  contents  of  such  order  is  the  oral 
testimony  of  the  three  several  members  of  the  board,  who  sep- 
arately, and  in  the  absence  of  each  other,  signed  the  same. 
In  May,  1901,  the  plaintiff  fenced  off  the  portion  of  the 
road  so  claimed  to  be  discontinued,  and  notified  the  defend- 
ant, as  the  overseer  of  highways,  of  such  discontinuance. 
May  28,  1901,  the  defendant  removed  such  fences.  There- 
upon the  plaintiff  again  fenced  up  such  road,  and  the  defend- 
ant again  removed  the  fences  June  13,  1902.  The  removal 
of  such  fences  by  the  defendant  is  the  ground  upon  which  the 
plaintiff  seeks  to  maintain  this  action.  At  the  close  of  all 
the  testimony  the  court  granted  a  nonsuit,  and  from  the  judg- 
ment entered  thereon  the  plaintiff  brings  this  appeal. 

For  the  appellant  there  was  a  brief  by  Orotophorst,  Evans 
&  Thomas,  and  oral  argument  by  E.  A.  Evans  and  H.  H. 
Thomas. 

For  the  respondent  there  was  a  brief  by  8to7ie  &  Malone, 
and  oral  argument  by  James  A.  Stone. 

Cassoday,  0.  J.  1.  It  appears,  and  is  undisputed,  that  for 
many  years  prior  to  December  14,  1901,  there  was  a  public 
highway  running  east  and  west  on  the  line  between  sections  3 
and  10  in  the  town  of  Westfield,  in  Sauk  county,  and  that 
the  same  continued  east  indefinitely.  It  is  a  portion  of  that 
highway  which  is  claimed  to  have  been  discontinued.  That 
highway,  at  the  west  end  thereof,  intersected  another  high- 
way running  north  and  south  on  the  west  lines  of  sections  3 
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and  10.  From  the  northeast -corner  of  that  section  10  there 
was  a  highway  running  south  from  the  highway  in  question, 
on  the  east  line  of  that  section.  From  a  point  in  the  highway 
in  question,  about  forty  rods  west  of  the  northeast  comer  of 
that  section  10,  there  was  another  highway  "running  north- 
west past  the  residence  of  Greorge  A.  Meyer,"  as  mentioned 
in  the  petition.  The  petition  was  for  the  discontinuance  of 
''all  that  portion"  of  the  east  and  west  highway  in  question 
lying  "east  of  the  residence  of  Carl  Schroeder  to  the  inter- 
section" of  the  "road  running  northwest  past  the  residence 
of  George  A.  Meyer."  The  residence  of  the  plaintiff,  Carl 
Schroeder,  appears  to  have  been  south  of  the  highway  in  ques- 
tion, and  some  180  rods  east  of  the  west  line  of  that  sec- 
tion 10,  and  about  eighty  or  ninety  rods  west  of  the  inter- 
section of  the  highway  in  question  with  the  road  rimning 
northwest  past  Meyer's  residence.  In  other  words,  the  por- 
tion of  the  road  claimed  to  have  been  discontinued  consti- 
tuted about  one  third  of  the  highway  in  question,  between  its 
intersections  with  the  north  and  south  road  at  the  west  and 
the  northwest  road  at  the  east  The  important  question  is 
whether  it  was  legally  discontinued.  The  trial  court  held 
that  it  was  not  legally  discontinued,  for  want  of  the  requisite 
notices  of  the  meeting  of  the  board  December  14,  1901,  and 
for  the  further  reason  that  the  contents  of  the  order  of  dis- 
continuance were  never  agreed  upon  by  the  board  acting  as 
a  body,  but.  were  written  by  the  clerk,  and  then  signed  by 
each  member  of  the  board  in  the  absence  of  the  others.  Tho 
statute  declares: 

"Whenever  the  supervisors  shall  .  •  .  discontinue  any 
highway,  they  shall  make  and  sign  an  order  therefor,  incor- 
porating therein  a  description  of  the  highway  so  .  .  .  dis- 
continued, .  .  .  and  such  order  shall  be  filed  and  recorded 
in  the  office  of  the  town  clerk,  who  shall  note  the  time  of  re- 
cording the  same  in  the  record.  Such  order,  together  with 
the  award  of  damages  .  .  .  shall  be  so  filed  within  ten 
days  after  the  day  fixed  by  their  notice  or  adjournment  for 
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deciding  upon  such  application ;  and  in  case  such  supervisors- 
shall  fail  to  file  such  order  and  award  within  the  ten  days 
aforesaid  they  shall  be  deemed  to  have  decided  against  such 
application."    Sec.  1269,  Stats.  1898. 

Counsel  raise  the  question  whether  the  contents  of  the- 
order,  as  finally  written,  should  not  have  been  agreed  upon 
by  the  board,  acting  together,  and  then  signed  by  them.  But 
for  the  purposes  of  this  appeal  we  shall  assume  that  the  order 
was  in  the  proper  form,  and  was  agreed  upon  by  all  the  mem- 
bers of  the  board,  and  then  signed  by  them  and  filed  with  the* 
clerk.  Upon  such  assumption,  it  is  obvious  that,  the  order 
being  lost  and  destroyed,  its  contents  could  be  established  by 
secondary  evidence.  Being  so  established,  as  we  assume  it 
was,  it  is  to  have  the  same  effect  as  though  it  had  never  been 
lost  or  destroyed.  Counsel  for  the  plaintiff  contend  that  such 
order,  so  established,  raised  a  conclusive  presumption  that  all 
requisite  notices  of  the  meeting  of  the  board  had  been  given. 
In  support  of  such  contention  counsel  cite  State  ex  rel.  lola 
V.  Nelson^  57  Wis.  147,  15  N.  W.  14 ;  Jackson  v.  Rankin,  67 
Wis.  286,  30  N.  W.  301.  But  neither  of  those  cases  refers 
to  the  section  of  the  statute  which  must  govern  in  the  case  at 
bar,  and  which  declares : 

"The  order  of  the  supervisors  .  .  •  discontinuing  any^ 
highway  .  .  .  and  the  record  or  a  certified  copy  thereof, 
shall  be  presumptive  evidence  of  the  facts  therein  stated  and 
of  the  regularity  of  all  the  proceedings  prior  to,  the  making: 
of  such  order."    Sec.  1298,  Stats.  1898. 

That  section  has  been  in  force  for  many  years,  and  the  de- 
cisions of  this  court  are  numerous  to  the  effect  that  the  pre- 
sumption mentioned  in  the  section  may  be  overcome  by  evi- 
dence. Roehrhom  v.  Schmidt,  16  Wis.  519 ;  Neis  v.  Franzen, 
18  Wis.  537 ;  Williams  v,  Mitchell,  49  Wis.  284,  6  N.  W, 
798;  State  v.  Logue,  73  Wis.  598,  41  N.  W.  1061;  State 
ex  rel.  Jenkins  v.  Harland,  74  Wis.  11,  41  N.  W.  1060; 
Williams  v.  Oiblin,  86  Wis.  147,  149,  150,  56  N.  W.  645^ 
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2.  This  makes  it  important  to  consider  what  notices  of  the- 

meeting  of  the  board  December  14,  1901^ -were  required  by 

the  statutes,  and  whether  the  evidence  shows  that  any  of  such 

notices  were  not  given.     The  statute  declares : 

.  "On  application  made  to  supervisors  for  laying  out,  widen- 
ing, altering  or  discontinuing  any  highway  they  will  make 
out  a  notice  fixing  therein  a  time  and  place  at  which  they 
shall  meet  and  decide  upon  such  application.  The  applicants- 
shall,  at  least  five  days  previous  to  such  time,  cause  such  no- 
tice to  be  given  to  all  the  occupants  of  the  lands  through 
which  such  highway  may  pass ;  and  in  case  such  application 
shall  be  for  the  discontinuance  of  the  whole  or  any  portion  of 
the  highway  such  notice  shall  be  given  to  the  occupants  of 
all  the  lands  abutting  or  touching  on  such  highway  the  whole 
or  any  part  of  which  is  sought  to  be  discontinued,  which  no- 
tice diall  be  served  personally  or  by  copy  left  with  or  at  the 
usual  place  of  abode  of  such  occupant  of  such  lands,  and 
such  notice  shall  also  be  posted  up  in  three  public  places  in 
said  town  at  least  ten  days  before  the  time  of  such  meeting  of 
the  supervisors."    Sec.  1267,  Stats.  1898. 

Just  what  is  meant  by  the  whole  highway,  a  portion  of 
which  is  thus  sought  to  be  discontinued,  may  not  in  all  cases 
be  easily  determined.  In  the  case  at  bar  it  certainly  includes 
all  of  the  highway  on  the  line  between  sections  3  and  10. 
The  occupants  of  lands  abutting  upon  the  portion  of  such 
highway  not  sought  to  be  discontinued  were  entitled  to  have- 
notice  served  upon  them  personally  or  by  copy  just  as  much 
as  the  occupants  of  lands  abutting  upon  the  portion  of  such 
highway  so  sought  to  be  discontinued.  It  required  the  whole 
of  such  highway  to  enable  public  travel  to  pass  from  one  of 
such  intersecting  highways  to  the  other.  Here  it  is  in  evi- 
dence and  admitted  that  the  lands  of  Henry  Koenecke 
abutted  upon  the  west  end  of  that  highway,  on  both  sides, 
for  a  distance  of  eighty  rods,  and  that  he  occupied  the  same, 
but  that  there  was  no  proof  made  before  the  town  board  that 
the  notice  of  the  meeting  of  December  14,  1901,  required  by 
the  section  of  the  statute  last  cited,  had  been  served  on  hini» 
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personally  or  by  copy  as  therein  required.  The  same  is  tnie 
of  Fred  Huebing,  who  owned  and  occupied  the  northeast 
quarter  of  the  northeast  quarter  of  section  9,  and  which 
abutted  upon  the  west  end  of  the  highway  in  question.  The 
same  is  true  of  the  defendant  in  this  action,  who  owned  and 
occupied  the  southeast  quarter  of  the  southeast  quarter  of 
section  4,  which  also  abutted  upon  the  west  end  of  the  high- 
way in  question.  The  supervisors  were  only  authorized  by 
the  statutes  to  "proceed  i;o  examine  personally  such  high- 
way," and  to  "hear  any  reason"  that  might  "be  offered  for 
or  against  .  .  .  discontinuing  the  same,"  and  "decide 
against  the  application  upon  being  satisfied  that  the  notices 
required  in"  sec.  1267  of  the  statute  had  %een  duly  given." 
Sec.  1268,  Stats.  1898.  The  town  board,  as  well  as  the  peti- 
tioners, obviously  acted  upon  the  theory  that  the  statutes  only 
required  such  notices  to  be  given  to  the  occupants  of  lands 
abutting  upon  the  portion  of  the  highway  so  proposed  to  be 
discontinued.  The*  four  owners  and  occupants  of  the  lands 
abutting  upon  the  portion  of  the  highway  so  sought  to  be 
discontinued  signed  the  petition  for  the  same,  and  thereby 
waived  the  necessity  of  such  notice,  as  to  them.  And  yet, 
even  as  to  such  petitioners,  this  court  has  held : 

"Though  the  owner  of  land  over  which  it  was  attempted 
to  lay  out  a  highway  signed  the  petition  therefor  and  hence 
was  not  entitled  t6  notice  of  the  meeting  of  the  supervisors, 
yet  he  may  avail  himself  of  the  want  of  notice  to  the  public 
and  other  owners,  to  invalidate  the  proceedings."  State  v. 
Logue,  73  Wis.  698,  601,  41  N.  W.  1061,  1062. 

In  that  case,  Mr.  Justice  Tayloe,  speaking  for  the  court, 

said: 

"The  evidence  of  the  defendant  also  establishes  the  fact 
that  the  notices  of  the  application  for  laying  out  the  highway, 
and  of  the  time  and  place  when  and  where  they  would  meet 
to  consider  such  application,  which  are  required  to  be  given 
by  sec.  1267,  R.  S.  1878,  were  not  in  fact  given.  That  the 
failure  to  give  the  notice  required  by  said  section  is  fatal  to 
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the  proceedings  of  the  supervisors  in  laying  out  a  highway 
has  been  frequently  depided  by  this  court."  Citing  numerous 
cases.  See,  also,  Williams  v.  Oiblin,  86  Wis.  150,  151,  56 
N.  W.  645. 

Manifestly,  the  failure  to  serve  such  notice  personally  or 
by  copy  upon  such  abutting  occupants  of  lands  on  such  high- 
way, at  the  west  end  thereof,  was  fatal  to  the  proceeding. 

3,  Besides,  one  of  the  sections  of  the  statutes  quoted  above 
provides,  in  effect,  that  the  order  discontinuing  a  Highway 
or  any  portion  thereof,  "together  with  the  award  of  damages" 
therefor,  shall  be  filed  in  the  office  of  the  town  clerk  "within 
ten  days  after"  the  decision  upon  the  application,  and,  in 
case  of  failure  to  so  "file  such  order  and  award  within"  the 
ten  days,  the  supervisors  "shall  be  deemed  to  have  decided 
against  such  application."  Sec.  1269,  Stats.  lS98.  The  next 
section  provides  that  in  case  such  owner  fails  to  agree  with 
the  supervisors  as  to  the  compensation  to  be  received,  or  gives 
a  written  release  of  all  claims  for  damages,  the  "supervisors 
shall,  at  the  time  of  making  such  order,  assess  the  damages 
which  such  owner  shall  sustain."  Sec.  1270,  Stats.  1898. 
It  is  enough  to  say  that  in  the  case  at  bar  there  is  no  claim 
or  pretense  that  any  damages  were  ever  assessed  or  released 
or  waived  by  any  abutting  owner — ^much  less,  by  the  three 
abutting  owners  at  the  west  end  of  the  highway  in  question- 
or  that  any  award  of  damages  was  ever  filed  in  the  office  of 
the  town  clerk.  We  must  hold  that  the  order  purporting  t'> 
discontinue  a  portion  of  the  highway  in  question  was  a  nul- 

lity. 

4.  After  having  stipulated  before  any  evidence  was  intro- 
duced that  the  locus  in  quo  was  a  highway  up  to  the  time  of 
the  attempted  discontinuance,  and  the  trial  had  proceeded, 
and  testimony  taken  which  covers  thirty-eight  typewritten 
pages,  including  a  considerable  portion  of  the  defense,  coun- 
sel for  the  plaintiff  attempted  to  proye  that  the  defendant, 
in  removing  the  fence,  "went  outside  of  the  old  highway  it- 
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self,  as  it  formerly  existed,"  and  while  he  admitted  "that 
there  was  travel  over  that  place,  and  that  a  highway  had  been 
laid  out  there,"  yet  he  contended  "that  the  highway  as  trav- 
eled was  not  the  highway  as  laid  out"  Counsel  for  the  de- 
fendant insisted  that  upon  the  faith  of  the  stipulation  they 
had  prepared  their  testimony  and  tried  the  case,  and  the  trial 
court  thereupon  held  that  such  stipulation  was  binding  upon 
the  plaintiff.  We  have  no  doubt  of  the  correctness  of  such 
ruling.  Besides,  the  mere  fact  "that  the  highway  as  traveled" 
was  "not  the  highway  as  laid  out"  is  no  ground  for  claiming 
that  the  lociLS  in  quo  was  outside  of  the  highway.  Nets  v, 
Franzen,  18  Wis.  637;  Fitzgerald  v.  Berlin,  64:  Wis.  203, 
24  N.  W.  879.  We  must  hold  that  the  nonsuit  was  properly 
granted. 

By  the  Cotirt, — ^The  judgment  of  the  circuit  court  is  af- 
firmed. 

SiEBEOKEB,  J.,  took  uo  part 


Ei.iT2KE,  Respondent,  vs.  Webb  and  others.  Appellants. 

December  IJ^  IBOS^-^anuary  12,  1904. 

Negliffence:  Personal  infuries:  Res  Ipsa  loquitur:  Preaumptions:  Re- 
buttal. 

1.  In  an  action  for  Injuries  sustained  by  the  falling  over  of  a  door, 

taken  from  its  hinges  by  defendants'  servants  and  placed  on 
a  platform  against  the  building,  evidence  of  plaintift,  in  effect, 
that  she  was  standing  on  the  platform,  that  she  did  not  touch 
the  door,  and  that  from  some  unexplained  cause  it  fell  upon 
and  Injured  her,  raises  a  presumption  that  the  door  was  negli- 
gently placed  in  such  a  position  that  it  was  liable  to  fall  over 
without  assistance. 

2.  Such  proof  is  sufficient,  when  plaintiff  rests,  to  take  the  question 

of  defendants'  negligence  to  the  jury. 


12]  JANUARY  TERM,  1904.  255 

KUtzke  V.  Webb,  120  Wis.  254. 

3.  In  Buch  case,  such  presumption  is  overcome  by  direct  and  posi- 
tiye  proof  that  when  the  door  was  removed  from  its  hinges  and 
placed  on  the  platform  its  base  was  placed  against  a  row  of 
nail  heads  in  the  platform  eighteen  inches  distant  from  and 
parallel  with  the  building,  and  that  it  leaned  against  the  build- 
ing with  its  top  Just  under  a  gas  pipe  which  ran  along  on  the 
outside  of  the  building. 

Appeal  from  a  judgment  of  the  circuit  court  for  Sauk 
county:  E.  G.  Siebegkeb,  Circuit  Judge.    Reversed, 

This  is  an  action  to  recover  damages  for  personal  injuries. 
The  action  was  tried  before  a  jury.  The  evidence  showed 
that  in  and  prior  to  June,  1902,  the  defendants  were  partners 
operating  a  grocery  store  at  Eeedsburg,  Sauk  county;  that 
the  store  faced  eastward  on  Walnut  street,  and  that  there  was 
an  alley  running  east  and  west  along  the  south  side  thereof ; 
that  the  main  entrance  to  the  store  was  on  Walnut  street,  and 
that  there  was  a  rear  entrance  near  the  west  end  of  the  store 
opening  on  to  the  alley,  and  that  along  the  north  side  of  the 
alley,  and  next  to  the  store,  was  a  plank  platform  six  feet  in 
width  and  about  twenty-seven  inches  in  height,  extending 
from  Walnut  street  past  the  rear  door  aforesaid;  that  this 
platform  was  used  for  receiving  farmers'  produce  and  de- 
livering goods  to  wagons,  and  sometimes  for  customers  to 
pass  in  and  out  at  their  convenience ;  that  the  rear  door  afore- 
said opening  upon  this  platform  swings  inward,  and  that  on 
busy  days  during  the  summer  it  was  frequently  removed  from 
its  hinges  by  the  defendants'  employees,  and  placed  on  the 
aforesaid  platform  just  outside  of  and  west  of  the  doorway, 
and  leaned  up  against  the  building ;  that  the  door  was  a  pine 
door  three  and  one  half  feet  by  seven  feet  in  size,  weighing 
sixty-ei^t  pounds,  and  that  the  reason  of  the  removal  of  the 
door  from  its  hinges  was  that  when  open  or  swinging  to  and 
fro  it  hindered  access  to  the  elevator  inside  of  the  store ;  that 
on  June  14,  1902,  this  door  was  taken  from  its  hinges  by  one 
•of  the  defendants'  clerks  and  placed  outside  upon  the  plat- 
form leaning  against  the  building  at  about  ten  o'clock  a«  m., 
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tbe  day  being  an  ordinary  summer  day,  with  no  unusual 
wind;  that  the  plaintiff  was  a  woman  about  seventy-seven 
years  of  age,  and  that  on  the  last-named  day,  at  about  two 
o'clock  p.  m.,  she  brought  a  box  of  eggs  to  the  store  to  trade ; 
that  the  eggs  were  unloaded  in  the  alley  upon  the  platforiu, 
and  that  she  took  them  into  the  store  through  the  rear  door ; 
that  she  sold  the  eggs,  and  purchased  some  groceries  and  other 
articles,  and  remained  in  the  store  until  about  five  o'clock 
p.  m.,  when  she  took  the  egg  box  and  her  umbrella  and  went 
out  of  the  rear  door  and  stood  upon  the  platform,  waiting  for 
her  son  to  come  for  her  with  the  team  and  wagon ;  that  while 
standing  on  the  platform  the  door  fell  over  on  her,  knocking 
her  off  from  the  platform,  and  inflicting  personal  injuries, 
for  which  this  action  is  brought.  The  plaintiff  denied  hav- 
ing touched  the  door.  A  special  verdict  was  returned  as  fol- 
lows: 

"(1)  Did  the  defendants'  employees  place  the  door  on  the 
platform  in  such  a  position  that  the  platform  was  a  reason- 
ably safe  place  for  the  plaintiff  and  other  persons  to  be  used 
by  them  as  customers  at  defendants'  store,  as  she  did  on  the 
day  in  question?  Ansv)er,  No.  (2)  Did  the  plaintiff,  Mrs. 
Klitzke,  take  hold  of  the  door  with  her  hand,  and  thereby 
contribute  to  cause  the  door  to  tip  over  and  cause  the  door  to 
fall  over  on  her?  A,  No.  (3)  If  your  answer  to  question 
number  1  is  ^No,'  was  the  injury  to  the  plaintiff  the  natural 
and  probable  result  of  placing  the  door  in  the  position 
in  which  you  find  it  was  on  the  day  in  question?    A.  Yes. 

(4)  Ought  the  defendants,  as  men  of  ordinary  intelligence 
and  prudence,  to.  have  reasonably  expected  that  an  injury 
like  the  one  the  plaintiff  suffered  would  probably  result  from 
their  conduct  in  having  the  door  placed  as  it  was  ?    A.  Yes. 

(5)  What  sum  do  you  find  will  compensate  the  plaintiff  for 
the  injuries  she  sustained?    A.  $400.00." 

Upon  this  verdict  judgment  for  the  plaintiff  was  rendered, 
and  the  defendants  appeal. 
Q,  Stevens,  for  the  appellants. 
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For  the  respondent  there  was  a  brief  by  Orotophorst, 
Evans  &  Thomas,  and  oral  argument  by  E.  A.  Evans  and 
H.  H.  Thomas. 

Wiisrsxow,  J.  In  order  to  show  actionable  negligence  on 
the  part  of  the  defendants,  the  plaintiff  relied  solely  on  the 
doctrine  of  res  ipsa  loquitur.  She  gave  evidence  to  the  effect 
that  she  was  standing  on  the  platform,  that  she  did  not  touch 
the  door,  and  that  for  some  unexplained  cause  it  fell  upon 
her.  Doubtless  this  was  sufficient  evidence,  in  the  first  in- 
stance, to  raise  a  presumption  that  the  door  was  negligently 
placed  upon  the  platform  by  the  defendants'  servants  in  such 
a  position  that  it  was  liable  to  fall  over  without  assistance, 
because,  if  securely  and  properly  placed,  it  would  not,  in  the 
ordinary  course  of  events,  fall  over  without  some  intervening 
or  assisting  cause.  This  doctrine  has  been  approved  many 
times  in  this  court,  and  is  not  open  to  question.  Cummings 
V.  National  F.  Co.  60  Wis.  603,  18  K  W.  742,  20  X.  W. 
665;  Vorbrich  v.  Oeuder  &  P.  Mfg.  Co.  96  Wis.  277,  71 
N.  W.  434;  Carroll  v.  C,  B.  &  N.  B.  Co.  99  Wis.  399,  76 
N.  W.  176.  The  proof  was  sufficient,  therefore,  when  the 
plaintiff  rested  her  case,  to  take  the  question  of  defendants' 
negligence  to  the  jury.  The  defendants,  however,  met  this 
presumption  by  direct  and  positive  proof  that  when  the  door 
was  removed  from  its  hinges  on  the  morning  of  the  accident 
and  placed  outside  upon  the  platform  its  base  was  placed 
against  a  row  of  nail  heads  in  the  platform  eighteen  inches 
distant  from  and  parallel  with  the  building,  and  that  it  was 
leaned  up  against  the  building  with  its  top  just  under  a  gas 
pipe  which  ran  along  on  the  outside  of  the  building.  This 
evidence  was  specific  and  uncontradicted.  It  is  matter  of 
common  knowledge  that  a  door  of  the  size  and  weight  of  the 
door  in  question,  when  placed  in  such  a  position  under  ordi- 
nary conditions,  such  as  were  present  here,  will  not  fall  out- 
Vol.120— 17 
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wards  without  assistance.  The  laws  of  gravitation  forbid. 
Hence,  when  this  proof  came  in,  and  was  undisputed,  the  pre- 
sumption of  negligence  from  the  mere  happening  of  the  ac- 
cident was  entirely  overthrown,  and  nothing  was  left  for  the 
consideration  of  the  jury.  This  principle  also  has  been  fre- 
quently declared,  and  is  well  established.  Spaulding  v.  C.  & 
N.  W.  B.  Co.  33  Wis.  582 ;  Vorhrich  v.  Gender  &  P.  Mfg. 
Co.  supra,  and  cases  cited.  It  follows  that  the  defendants' 
motion  to  set  aside  the  verdict  and  for  a  new  trial  should 
have  been  granted. 

By  the  Court, — Judgment  reversed,  and  action  remanded 
for  a  new  trial. 

SiEBECKEE,  J.,  took  uo  part. 


Mandt  Wagon  Company,  Appellant,  vs.  Fuller  &  John- 
son Manufactuiung  Company,  Respondent. 

December  U,  IBOS-^anuary  12,  1904, 

Contracts:  Settlement:  Release:  Pleading:  Demurrer. 

In  an  action  on  contract  for  goods  sold  by  plaintiff's  assignor,  de- 
fendant pleaded  a  settlement  and  release  with  the  assignor 
prior  to  the  assignment  The  release,  pleaded  in  the  answer, 
after  stating  the  relations  between  the  assignor  and  defendant, 
contained  a  provision  releasing  defendant  "of  and  from  any 
and  all  claim  or  claims  of  every  nature  and  description  aris- 
ing or  growing  out  of  any  of  the  transactions  above  referred 
to,"  and  it  was  alleged  that  plaintff's  claim  was  therein  in- 
cluded. Held,  that  it  was  competent  to  show  by  extrinsic  evi- 
dence that  plaintiff's  claim  arose  out  of  the  transactions  spe- 
cifically mentioned  in  the  release,  and  it  necessarily  followed 
that  the  answer  stated  a  defense  to  plaintiff's  cause  of  action. 

Appeal  from  an  order  of  the  circuit  court  for  Dane 
<;oimty :  R.  G.  Siebeoker,  Circuit  Judge.    Affirmed. 
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Omitting  formal  allegations  the  complaint  states  this :  Be- 
tween January  26,  1896,  and  April  2,  1902,  the  T.  G.  Mandt 
Vehicle  Company  sold  and  delivered  to  defendant  goods, 
wares  and  merchandise  of  the  value  of  $16,654.18.  An 
itemized  statement  thereof  is  annexed  to  the  complaint. 
There  has  heen  paid  thereon  $16,370.33.  The'  balance, 
$283.85,  became  due  April  2,  1902,  and  has  not  been  paid. 
Prior  to  the  commencement  of  this  action  it  was,  for  value, 
assigned  to  plaintiff.  To  that  was  added  a  proper  prayer 
for  judgment. 

Defendant  answered  in  substance  as  follows :  T.  G.  Mandt 
was  the  president  of  the  T.  G.  Mandt  Vehicle  Company  from 
the  time  of  its  organization  till  the  date  of  his  death,  Feb- 
ruary 28,  1902.  During  such  time  he  invented  several  im- 
provements in  wagons,  buggies  and  bobsleighs,  and  obtained 
patents  for  such  inventions,  receiving  financial  assistance  in 
that  regard  from  John  A.  Johnson,  the  president  of  the  de- 
fendant. In  the  course  of  the  business  transactions  in  rela- 
tion to  such  patents  Mr.  Johnson  became  a  joint  owner  witli 
Mandt  of  some  of  them,  and  was  such  at  the  time  of  his 
death,  which  was  prior  to  the  settlement  hereafter  referred 
to.  During  the  period  mentioned  the  said  T.  G.  Mandt  Ve- 
hicle Company  and  the  defendant  traded  with  each  other 
with  reference  to  the  manufacture  of  articles  which  included 
devices  covered  by  such  patents.  In  all  such  trade  relations 
T.  G.  Mandt  acted  on  behalf  of  the  T.  G.  Mandt  Vehicle  Com- 
pany. Prior  to  April  28,  1902,  the  then  president  of  such 
company  called  upon  the  representative  of  the  heirs  of  said 
Johnson,  and  of 'the  defendant,  with  reference  to  settling  any 
difference  existing  between  said  heirs  and  those  of  said 
Mandt,  and  also  between  the  T.  G.  ^fandt  Vehicle  Company 
and  the  defendant,  and  obtaining  from  the  Johnson  heirs  all 
interests  held  by  said  Johnson  at  the  time  of  his  death  in 
certain  patents  used  by  said  vehicle  company,  and  a  release 
of  said  company  from  obligations  to  pay  the  Johnson  heirs 
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royalties  on  certain  devices  mamifactiired  by  said  company 
under  patents  formerly  owned  by  said  Johnson  and  said 
Mandt  jointly,  and  a  release  from  agreements  to  pay  royal- 
ties under  said  patents,  no  part  of  which  had  been  paid. 
Thereafter,  on  April  28,  1902,  an  agreement  was  entered 
into  between  all  the  parties  mentioned,  whereby  the  cause  of 
action  mentioned  in  the  complaint  was  settled  and  the  de- 
fendant discharged  thereof.  Said  agreement  was  made  in 
writing  under  seal.  In  substance  and  effect  it  was  as  fol- 
lows: 

Agreement  between  the  heirs  of  T.  G.  Mandt  and  the  T.  G» 
Mandt  Vehicle  Company  on  the  one  side,  and  the  heirs  of 
John  A.  Johnson  and  the  Fuller  £  Johnson  Manufacturing 
Company  on  the  other  side. 

Whereas  T.  G.  Mandt,  during  his  lifetime  obtained  cer- 
tain patents  pertaining  to  vehicles  and  bobsleds,  some  of 
which  became  the  joint  property  of  himself  and  John  A. 
Johnson,  and  under  which  patents  the  Fuller  &  Johnson 
Manufacturing  Company  and  John  A.  Johnson  were  given 
certain  rights  and  privileges,  for  which  payments  have  been 
made;  and 

Whereas  said  Johnson  advanced  money  to  the  said  Mandt 
to  enable  him  to  obtain  patents  and  to  carry  on  business,  on 
account  of  which  a  considerable  sum  is  due  the  heirs  at  law 
of  said  Johnson ;  and 

Whereas  said  Johnson'  owned  an  interest  in  the  following 
of  said  patents  (description  of  patents),  the  letters  in  respect 
to  some  of  which  have  been  used  by  the  said  vehicle  company 
and  no  accounting  therefor  made  to  the  said  Johnson  or  hia 
heirs ;  and 

Whereas  the  heirs  of  said  Johnson  are  interested  as  stock- 
holders in  the  Fidler  <&  Johnson  Manufacturing  Company, 
and  desire  that  it  be  protected  in  the  future  use  of  such  of 
the  inventions  referred  to  as  it  has  heretofore  used  as  licensee^ 
to  wit,  (description  of  patents)  ;  and 


12]  JANUARY  TERM,  1904.  261 

Mandt  Wagon  Co.  v.  Fuller  &  Johnson  Mfg.  Co.  120  Wis.  258. 

Whereas  the  heirs  of  T.  G.  Mandt  own  stock  in  the  said 
vehicle  company  and  desire  to  settle  and  adjust  any  claim 
that  might  be  made  against  said  company  or  the  estate  of 
T.  G.  Mandt  on  account  of  the  joint  interest  in  patents  as 
heretofore*  set  forth,  and  to  settle  and  adjust  any  claim  the 
heirs  of  said  Johnson  have  against  the  estate  of  T.  G.  Mandt 
on  account  of  loans,  advances  of  money,  etc.,  and  to  obtain 
from  them  an  assignment  to  Jorand  K.  Mandt  of  certain 
patents  before  described,  it  is  agreed  between  the  parties  as 
follows : 

^  "That  a  full,  complete  and  final  settlement  is  this  day  and 
hereby  made  by  and  between  the  parties  to  this  agreement, 
and  that  the  said  parties  of  the  first  part  are  fully  released 
tind  discharged  by  the  said  parties  of  the  second  part  of  and 
from  any  and  all  claims  of  every  name,  nature  and  descrip- 
tion which  they  or  either  of  them  have,  may  have  or  might 
have  had  by  reason  of  any  of  the  transactions  hereinbefore 
mentioned. 

"And  the  said  parties  of  the  first  part  hereby  release,  and 
forever  discharge  the  said  parties  of  the  second  part  of  and 
from  any  and  all  claim  or  claims  of  every  nature  and  descrip- 
tion arising  or  growing  out  of  any  of  the  transactions  above 
referred  to." 

And  the  heirs  of  John  A.  Johnson,  in  consideration  there- 
of, hereby  sell,  assign,  transfer  and  set  over  to  the  said 
Jorand  K.  Mandt,  or  her  assigns,  all  the  right,  title  and  inter- 
est they  may  at  present  have  in  any  and  all  of  the  letters 
patent  granted  by  the  United  States  to  the  said  Johnson  or 
assigned  to  him  in  whole  or  in  part,  and  described  as  follows : 
(Description  of  patents). 

Reserving,  however,  a  license  or  shop  right  to  and  for  the 
use  and  benefit  of  the  said  Fuller  &  Johnson  Manufacturimj 
Company,  and  its  successors  in  business,  in  and  to  the  said 
described  patents. 

Some  other  provisions  followed,  which  need  not  be  set 
forth  for  the  purposes  of  this  appeal.     The  answer  further 
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contained  a  general  denial  of  indebtedness  and  of  all  allega- 
tions of  the  complaint  not  specifically  admitted. 

The  plaintiff  demurred  to  the  answer  for  insufficiency. 
The  demurrer  was  overruled  and  plaintiff  appealed. 

For  the  appellants  there  was  a  brief  by  Tennetjs,  Hall  & 
Swansen,  and  oral  argument  by  Sam  T.  Swansen, 

William  B.  Bagley,  for  the  respondent. 

Marshall,  J.  The  sole  question  raised  by  the  demurrer 
is :  Does  it  appear  by  the  contract  set  forth  in  the  answer,  and 
the  allegations  in  respect  thereto,  that  such  contract  was  in- 
tended to  cover  the  subject-matter  upon  which  plaintiff'a 
cause  of  action  is  grounded  ?  It  is  alleged  in  the  answer  that 
appellant's  assignee,  by  the  contract  of  settlement,  released 
and  discharged  such  cause  of  action.  Referring  to  the  con- 
tract itself,  we  are  unable  to  find  words  therein  which  liter- 
ally and  plainly  refer  to  the  subject  of  such  action.  There  is, 
however,  following  a  statement  of  the  relations  that  existed 
between  John  A.  Johnson  and  T.  G.  Mandt,  and  the  latter 
and  the  defendant  company,  as  to  patents  and  the  purpose  of 
the  agreement  to  settle  all  such  matters,  in  addition  to  lan- 
guage to  the  effect  that  a  settlement  was  thereby  made  ac- 
cordingly, this  broad  declaration: 

^'The  said  parties  of  the  first  part  hereby  release  and  for- 
ever discharge  the  said  parties  of  the  second  part  of  and  from 
any  and  all  claim  or  claims  of  every  nature  and  description 
arising  or  growing  out  of  any  of  the  transactions  above  re- 
ferred to." 

It  will  be  thus  seen  that  the  answer  in  effect  alleges  that 
the  settlement  contract  covered  all  matters  therein  specifically 
referred  to  and  all  arising  or  growing  out  of  the  same,  and 
that  the  claim  in  suit  was  one  of  them.  It  is  competent  to 
«liow,  by  extrinsic  evidence,  that  the  plaintiff's  claim  falls 
within  the  terms  of  the  general  release;  that  is,  whether  it  is 
a  claim  arising  ovi  of  the  transactions  specifically  mentioned 
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in  the  contract.  The  words  of  the  release  are  plainly  broad 
enough  to  include  it  if  it  satisfies  the  test  indicated.  It  fol- 
lows necessarily  that  the  answer  states  a  defense  to  the  plaint- 
iffs cause  of  action  and  that  the  demurrer  was  properly  over- 
ruled. 

By  the  Court. — Order  affirmed. 

Cassoday,  0.  J.,  and  Siebeokeb,  J.,  took  n£>  part 


In  be  Cowley's  Will. 

December  15,,190S-^anuary  12,  1904, 

Wi^s:  Construction:  *'My  lawful  heirs*':  Appeal  and  error. 

1.  A  testator  gave  his  estate  to  his  wife  for  life,  and  on  her  death 

to  his  eldest  daughter  for  life,  and  provided  that  after  her 
death  "such  portion  of  my  said  estate  as  may  remain  shall  be 
equally  divided  between  my  lawful  heirs."  Held,  that  the  tes- 
tator meant  by  the  term  "my  lawful  heirs"  those  persons  who 
at  his  death  would  by  law  have  been  entitled  to  inherit  his 
Intestate  estate. 

2.  An  appellant  is  not  prejudiced  by  a  Judgment  which  on  the 

theory  of  the  law  advanced  by  him  would  result  in  his  taking 
nothing. 

Appeal  from  a  judgment  of  the  circuit  court  for  Columbia 
county:  R.  G.  Siebecker,  Circuit  Judge.    Affirmed, 

The  testator,  Thomas  Cowley,  at  the  date  of  making  the 
will  in  question,  to  wit:  June  15,  1868,  was  a  farmer  owning 
and  living  upon  a  farm  of  120  acres  of  land,  with  little  per- 
sonal property.  He  then  had  a  v^iie  and  eight  adult  children, 
most,  if  not  all,  of  whom  were  married  and  not  resident  with 
the  parents,  except  the  eldest  daughter,  Maria  Jobbins,  a 
widow  with  children,  who  did  reside  with,  and  care  for  them. 
The  will  was  made  in  anticipation  of  his  then  imminent 
death,  which  occurred  July  8,  1868.    The  real  estate  which 
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is  now  the  subject  of  claim  by  the  respective  parties  to  this 
action  constituted  nearly  all  of  the  estate  left  by  him.  The 
disposing  part  of  the  will  was  as  follows : 

"After  payment  of  my  debts  and  funeral  expenses,  I  give, 
devise,  and  bequeath  to  wife,  Rebecca,  all  of  my  lawful  es- 
tate, both  real  and  personal,  and  after  the  death  of  my  wife, 
Rebecca,  the  said  estate  to  revert  to  my  eldest  daughter, 
Maria  Jobbins,  which  I  bequeath  as  her  home  in  considera- 
tion of  her  care  of  her  father  and  mother  while  they  live,  and 
after  the  death  of  my  wife,  Rebecca,  I  still  bequeath  the  said 
estate  to  my  said  eldest  daughter,  Maria,  her  natural  life, 
and  after  lie  said  Maria's  death,  my  eldest  daughter,  the 
such  portion  of  my  said  estate  as  may  remain,  shall  be  equally 
divided  between  my  lawful  heirs." 

An  administrator  with  the  will  annexed  was  appointed, 
and  formally  discharged.  The  farm  in  question  has  been 
occupied,  first,  by  the  widow  and  Maria  together  until  the 
widow's  death,  and  thenceforward  by  the  daughter,  Maria, 
who  died  August  17,  1900,  leaving  four  living  children,  and 
issue  of  two  of  her  children  who  had  predeceased  her  after 
the  death  of  the  testator.  Another  child  of  the  testator,  Al- 
fred Cowley,  also  died  after  his  father  and  before  his  sister, 
leaving  him  now  surviving  six  children  and  the  issue  of  a 
deceased  child,  who  died  after  the  testator  and  before  Maria. 
The  other  six  children  of  testator  are  still  living;  some,  if  not 
all,  of  them  having  families  of  children.  After  the  death  of 
Maria,  and  about  August,  1901,  one  of  the  children  of  tes- 
tator (Ellen  HallocTc)  made  petition  to  the  county  court  for 
construction  of  the  will,  and  adjudication  of  the  interests  of 
the  parties  therein.  The  county  court  adjudged  that  all  of 
the  children,  grandchildren,  and  great-grandchildren  of  the 
testator  living  at  the  death  of  Maria  constituted  the  rever- 
sionary class,  to  each  of  whom  was  awarded  an  equal  share, 
to  wit,  one  twenty-third.  Upon  appeal  the  circuit  court  found 
substantially  the  foregoing  facts,  and,  as  a  specific  fact,  that 
the  testator  intended  to  devise  the  remainder  to  his  children, 
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and  adjudged  one  eighth  of  the  estate  to  each  of  the  surviving 
children,  and  to  the  surviving  issue  of  each  of  the  deceased 
children  an  eighth  part,  divided  according  to  the  rights  of 
representation.  From  that  judgment  certain  of  the  grand- 
children and  great-grandchildren,  whose  parents  predeceased 
Maria  Jobbins,  appeaL    No  bill  of  exceptions  was  settled. 

For  the  appellants  there  was  a  brief  by  /.  H,  Rogers, 
guardian  ad  litem,  and  H.  E.  Andrews,  attorney,  and  oral 
argument  by  Mr.  Andrews. 

For  the  respondents  there  was  a  brief  by  Fowler  &  Mc- 
Namara,  and  oral  argument  by  C  A.  Fowler. 

Dodge,  J.  The  point  of  contention  in  this  case  is  the 
meaning  of  "my  lawful  heirs."  The  respondents  contend, 
and  the  trial  court  found,  that  the  testator  meant  those  per- 
sons who  at  his  death  were  by  law  entitled  to  inherit  his  in- 
testate real  estate,  to  wit,  his  eight  children.  The  appellants 
insist  that  he  meant  those  persons  who  would  by  law  have 
been  entitled  to  inherit  said  realty,  had  testator  died  at  the 
time  of  the  termination  of  the  two  life  estates,  or  on  August 
17,  1900,  the  day  of  the  death  of  Maria  Jobbins.  The  words 
themselves  are  not  ambiguous,  but  have  a  well-ascertained 
and  definite  meaning,  entirely  in  accord  with  that  ascribed 
to  them  by  the  trial  court,  supported  by  such  dictionaries  as 
Webster's,  the  Century,  and  the  Standard;  also  by  1  Bou- 
vier.  Law  Die.  941,  942 ;  Anderson's  Die.  508 ;  2  Blackstonc, 
Com.  201 ;  Holloway  v.  Holloway,  5  Ves.  Jr.  399 ;  Eand  v. 
Butler,  48  Conn.  293;  McDaniel  v.  Allen,. Q4:  Miss.  417,  1 
South.  356;  In  re  Tucker's  ^Yill,  63  Vt  104,  21  Atl.  272; 
Buzhy's  Appeal,  61  Pa.  St.  Ill,  114;  Brown  v.  Lawrence, 
3  Cush.  390,  396;  Childs  v.  Russell,  11  Mete.  16;  Ahhott  v. 
Bradstreet,  3  Allen,  587 ;  Lavery  v.  Egan,  143  Mass.  389,  9 
N.  E.  747.  The  list  of  authorities  might  be  extended  much 
further,  but  it  is  unnecessary,  for  they  are  without  substan- 
tial conflict,  not  only  as  to  the  primary  meaning  of  the  words, 
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but  also  as  to  the  meaning  they  must  have  in  context  and 
under  circumstances  like  the  present.     They  support  over- 
whelmingly the  rule  that  reference  in  a  will  to  heirs  or  legal 
heirs  of  the  testator  means  the  persons  who  at  his  death  are 
by  law  entitled  to  inherit  his  realty;  that  such  significance 
can  be  overcome  only  by  clear  and  conclusive  evidence  of  a 
different  intent  or  meaning;  that  the  enjoyment,  or  even  the 
vesting,  of  the  devised  property  is  postponed  to  some  future 
time,  or  dependent  on  contingency,  is  not  sufficient;  nor  the 
fact  that  an  intermediate  life  estate  is  given  to  one  of  such 
heirs,  so  that  his  death  must  precede  the  falling  in  of  the  de- 
vised property ;  nor  the  fact  that  the  provision  of  the  will  is 
merely  to  distribute  or  divide  the  property  at  some  future 
time,  with  no  words  of  gift  or  grant  otherwise.     The  forego- 
ing grounds  for  holding  that  the  testator  did  not  intend  the 
words  "my  legal  heirs"  to  have  their  accurate  and  legal  mean- 
ing, which  are  substantially  all  that  are  insisted  upon  by  the 
appellants  here,  have  all  been  so  fully  met  and  overruled  in 
the  foregoing  cases  that  we  hardly  feel  justified  in  more  than 
the  citation.    Perhaps  the  most  strenuous  of  appellants'  con- 
tentions is  that  because  the  will  contains  no  words  of  present 
gift,  but  merely  a  direction  to  divide  the  property  after  the 
death  of  the  life  tenant,  therefore  the  actual  recipients  of 
shares  of  the  property  could  not  be  known  till  that  time; 
hence,  as  a  result,  the  testator  must  have  intended  the  gift  in 
remainder  to  a  class  to  be  then  ascertained.     If  we  concede 
such  force  as  is  claimed  for  the  mere  direction  to  divide — 
a  proposition  which  we  need  not  decide — ^the  conclusion  does 
not  necessarily  result.    In  the  recent  cases  of  In  re  Albiston's 
Est  117  Wis.  272,  94  K  W.  169,  and  In  re  Morans  Will, 
118.  Wis.  177,  96  N.  W.  367,  such  a  provision,  supplemented 
by  other  clear  evidence  of  intent,  was  held  to  show  a  purpose 
that  only  persons  in  being  at  the  expiration  of  the  inter- 
mediate estate  should  in  fact  receive  anything ;  but,  especially 
in  the  latter  case,  this  was  held  not  inconsistent  with  the 
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designation  of  a  class  as  of  the  testator's  death,  from  which 
must  come  the  actual  recipients,  nor  inconsistent  with  such 
a  vesting  of  title  in  the  class  existing  at  the  time  of  testator's 
death  and  at  every  moment  thereafter  as  would  satisfy  tlio 
requirements  of  our  statutes  against  perpetuities.  So,  here, 
if  the  will  were  construed  a  grant  only  to  such  of  testator's 
heirs  as  might  be  alive  at  the  death  of  Maria  Jobbins,  that 
would  in  no  wise  militate  against  the  conclusion  that  his  heirs 
must  be  those  who  were  such  at  his  death ;  that  a  class  then 
designated  became  Vested  with  the  title  in  remainder,  al- 
though the  right  of  any  individual  member  of  that  class  might 
be  contingent,  in  the  sense  of  being  liable  to  be  devested  by 
his  death  before  Maria.  The  surrounding  circumstances,  we 
think,  tend  to  confirm  the  inference  of  testator's  purpose  re- 
sulting from  the  accurate  meaning  of  the  words  used.  The 
will  was  made  when  testator  believed  his  death  imminent,  so 
that  the  descendants  who  would  survive  him  would  be  tho 
eight  children  then  living.  No  reason  is  disclosed  why  he 
should  favor  one  child  rather  than  another,  except  as  to 
Maria,  to  whom  he  provided  a  home  on  the  farm  during  her 
life.  The  several  children  themselves  had  families  of  chil- 
dren, differing  in  number.  It  is  extremely  improbable  that 
the  testator  contemplated  that  the  equal  share  naturally  at- 
tributable to  each  child  should  be  subject  to  diminution  by 
the  death  of  any  other  of  his  children,  leaving  numerous 
issue.  Equality  between  those  whom  the  testator  then  knew 
to  be  his  legal  heirs  is  so  natural  a  motive,  under  the  circum- 
stances, that  strong  evidence  would  be  necessary  to  preclude 
inference  of  existence.  We  therefore  reach  agreement  with 
the  conclusion  of  the  trial  court  as  to  the  meaning  of  "my 
legal  heirs"  as  an  original  proposition,  without  resting  upon 
conclusiveness  of  the  finding  to  that  effect  which  would  re- 
sult from  absence  of  any  bill  of  exceptions  presenting  all  tho 
evidence,  if,  as  apparently  the  case,  that  finding  rested  on 
extrinsic  evidence  supporting  the  inference  drawn.     Ganson 


-66  SUPREME  COURT  OF  WISCONSIN.       [Jan. 

In  re  Cowley's  Will,  120  Wis.  2G3.  ■ 

V.  Madigan,  15  Wis.  144;  Vilas  v.  Bundy,  106  Wis.  168, 
176,  81  N.  W.  812 ;  Chicago,  St  P.,  M.  &  0.  B.  Co.  v.  C,  M. 
&  St.  P.  R.  Co.  113  Wis  161,  170,  87  N.  W.  1085,  89  K  W. 
180;  Merrill  v.  Best,  116  Wis.  121,  92  K  W.  655. 

Another  question,  suggested  probably  by  the  Moran  Case, 
has  been  mentioned,  though  hardly  discussed,  upon  the  argu- 
ment in  this  court.  It  does  not  appear  to  have  been  raised 
■at  all  in  the  circuit  court.  That  question  is,  conceding  the 
expression  "legal  heirs"  to  include  only  those  living  at  tes- 
tator's death,  namely,  his  eight  children,  whether  the  inten- 
tion was  to  give  to  them  absolutely  and  as  individuals,  so 
that  the  interest  of  each  became  vested,  in  the  common-law 
sense,  or  only  to  such  members  of  that  class  as  survived  the 
period  fixed  for  distribution  and  enjoyment.  In  th^  first 
view  of  testator's  intention,  the  issue  of  any  deceased  child 
would  take  as  heirs  of  that  child  by  representation.  Scott  v. 
West,  63  Wis.  529,  569,  24  N.  W.  161,  25  K  W.  18 ;  Patton 
V.  Ludingion,  103  Wis.  629,  647,  79  N.  W.  1073 ;  Smith  v. 
Smith,  116  Wis.  570,  93  IST.  W.  452.  In  the  latter  they  would 
not  take  at  all.  In  re  Albiston's  Est.  117  Wis.  272,  94  N.  W. 
169 ;  In  re  Moran's  Will,  118  Wis.  177,  96  N.  W.  367.  The 
judgment  appealed  from  proceeds  upon  the  former  view. 
Under  it,  each  of  the  appellants  takes  something,  while,  if 
the  latter  view  of  testator's  purpose  were  adopted,  they  would 
none  of  them  take  anything.  Therefore,  if  the  judgment 
were  held  erroneous  in  this  respect,  it  could  in  no  wise  preju- 
dice or  injure  these  appellants,  but  would  merely  unduly 
favor  them.  Since  those  prejudicially  affected  rest  content, 
and  do  not  appeal,  we  could  not  reverse  the  judgment  for 
such  an  error.  Sec.  2829,  Stats.  1898 ;  Decker  v.  Trilling, 
24  Wis.  610,  615;  Ackley  v.  Vilas,  79  Wis.  157,  48  N.  W. 
257;  Keystone  L.  Co.  v.  Kolman,  103  Wis.  300,  203,  79 
N.  W.  224. 

By  the  Court. — Judgment  affirmed. 

SiEBECKER,  J.,  took  uo  part.. 
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Cassqday,  C.  J.  I  concur  in  affirming  the  judgncnt  of 
the  trial  court  in  this  case,  but  not  in  all  that  is  said  in  the 
opinion  of  my  Brother  Dodge.  The  language  of  the  will  is 
very  plain  and  simple.  Upon  the  death  of  the  testator,  and 
by  the  express  terms  of  the  will  and  the  well-established  rules 
of  construction,  as  I  read  the  authorities,  the  estate  becam«» 
vested  in  the  testator's  "lawful  heirs" — ^being  his  eight  chil- 
dren who  then  survived  him — subject  only  to  the  two  inter- 
vening life  estates  therein  mentioned.  This  being  so,  en  the 
death  of  any  one  of  such  children  his  share  of  such  estate 
necessarily  descended  to  his  heirs  at  law.  Sees.  2270,  2289, 
Stats.  1898.  That  such  is  the  well-recognized  rule  of  law, 
I  refer  to  the  following  as  a  few  of  the  many  cases  that  might 
be  cited:  Moore  v.  Lyons,  25  Wend.  119;  Livingston  v. 
Qreene,  52  N.  Y.  118,  123 ;  Kelly  v.  Kelly,  61  N.  Y.  47 ; 
Van  Axie  v.  Fisher,  117  N.  Y.  401,  22  N.  E.  943 ;  Nelson  v. 
Russell,  135  N.  Y.  137,  140,  31  N.  K  1008 ;  Stokes  v.  Wes- 
ton, 142  N.  Y.  433,  37  N.  E.  515 ;  Hersee  v.  Simpson,  154 
K  Y.  496,  48  N.  E.  890;  Baker  v.  McLeod's  Estate,  79  Wis. 
534,  541-545,  48  N.  W.  657 ;  Bumham  v.  Bumham,  79  Wis. 
557,  566,  567,  48  K  W.  661.  These  cases  and  many  others 
are  cited  and  sufficiently  commented  upon  in  my  opinion  in 
the  Moran  Will  Case,  118  Wis.  177,  96  N.  W.  375-377. 

On  February  23,  1904,  the  mandate  of  the  court  was 
amended  to  the  extent  of  allowing  the  taxable  costs  of  bot]i 
parties  to  be  paid  out  of  the  estate. 
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Gall,  Appellant,  vs.  Gall,  Respondent. 

December  15,  190S — January  12,  1904. 

Appeal  and  error:  Bill  of  exceptions :  Certificate  of  trial  judge:  Im- 
peachment: Presumptions:  Contracts:  Consideration:  Dem4ind: 
Commencement  of  action:  Pleading:  Amendment:  Settlement: 
Refusal  to  submit  question  to  jury, 

1.  The  recitals  in  the  certificate  of  the  trial  judge  that  the  annexed 

bill  of  exceptions  contains  all  the  evidence,  being  in  conflict 
with  the  facts  appearing  on  the  face  of  the  bill,  such  recital, 
as  to  all  questions  depending  on  such  facts,  must  be  regarded 
as  untrue. 

2.  A  bill  of  exceptions  showed  on  its  face  that  a  certain  contract, 

in  writing,  between  the  parties  was  offered  in  evidence,  but  the 
contract  itself  was  not  contained  in  the  bill.  Held,  that  it  must 
be  presumed,  in  support  of  the  judgment,  that  the  contract  so 
received  in  evidence  showed  a  consideration  for  all  the  prom- 
ises on  the  part  of  the  defendant  therein  contained. 
5.  The  rule  that,  where  payment  is  to  be  made  by  the  delivery  of 
specific  articles,  there  is  no  obligation  to  pay  in  money  until 
there  is  a  demand  and  refusal  to  deliver  the  articles,  has  no 
application  to  a  contract  requiring  a  defendant  to  pay  to  plaint- 
iff 1 20  in  cash  annually. 

4.  A  complaint  alleging  an  agreement  in  writing  to  pay  to  the 

plaintiff  |20  every  year,  the  breach  of  it,  and  the  amount  due 
and  unpaid  by  virtue  of  the  agreement  and  breach,  is  sufficient 
to  satisfy  the  stati^tory  rules  of  pleading  without  amendment. 

5.  It  is  not  error  to  refuse  to  submit  to  the  jury  the  question  of  a 

settlement,  where  no  settlement  was  pleaded,  and  the  evidence 
bearing  upon  that  question  was  pertinent  to  the  issues  raised 
by  the  pleadings. 

Appeal  from  a  judgment  of  the  circuit  court  for  Sauk 
county :  R.  G.  Siebecker,  Circuit  Judge.    Affirmed, 

This  action  was  commenced  before  a  justice  of  the  peace 
December  3,  1001,  by  Rosina  Gall  against  her  son,  Charles, 
to  recover  $52.5*0  in  money  and  the  vahie  of  certain  articles 
which  by  the  terms  of  a  written  agreement,  executed  by  them 
November  28,  1893,  he  agreed  to  pay  and  deliver  to  her  an- 
nually, but  which  he  had  failed  and  neglected  to  do,  to  tlie 
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amount  of  $142.50,  and  that  that  sum  included  $30  for  a 
cow  belonging  to  the  plaintiff,  and  was  sold  by  the  defend- 
ant for  $30  and  the  proceeds  thereof  retained  by  him.  The 
defendant  answered  by  way  of  admissions,  denials,  and  coun- 
ter allegations,  pleading  the  statutes  of  limitation  as  to  the 
cow,  and  payment  under  the  written  contract  as  to  the  other 
items.  After  the  case  was  taken  on  appeal  to  the  circuit 
court  it  came  on  for  trial,  and  after  the  court  overruled  a 
demurrer  ore  tenus  to  the  complaint  the  case  was  tried.  At 
the  close  of  the  testimony  the  defendant  moved  the  court  to 
direct  a  verdict  in  favor  of  the  defendant,  on  the  ground, 
among  others,  that  no  demand  had  been  alleged  in  the  com- 
plaint or  proven  on  the  trial,  and  that  the  plaintiff  had  failed 
to  show  title  to  the  cow.  The  court  refused  such  motion,  and 
held  that  no  demand  had  been  alleged  in  the  complaint,  and 
that  there  was  no  evidence  of  any  demand  except  as  to  the 
money,  and  as  to  that  the  court  allowed  the  complaint  to  be 
amended  by  alleging  such  demand.  Thereupon,  and  after 
charging  the  jury,  they  returned  a  special  verdict  to  the 
effect  (1)  that  there  was  money  due  from  the  defendant  to 
the  plaintiff  December  3,  1901,  under  that  provision  of  the 
contract  in  question  requiring  the  defendant  to  pay  the  plaint- 
iff $20  in  cash  yearly;  (2)  that  there  was  a  demand  made 
for  and  by  the  plaintiff  for  the  payment  of  that  money  be- 
fore December  3,  1901;  (3)  that  they  found  that  there  was 
due  to  the  plaintiff  at  that  time  $37.50 ;  (4)  that  the  defend- 
ant did  not  sell  the  cow  which  was  owned  by  the  plaintiff  for 
the  sum  of  $30,  as  charged  in  the  complaint.  From  the  judg- 
ment entered  upon  such  verdict  in  favor  of  the  plaintiff,  the 
defendant,  Charles  Gall,  brin^  this  appeal. 

For  the  appellant  there  was  a  brief  by  GrotopTiorst,  Evans 
&  Thomas,  and  oral  argument  by  ^.  A.  Evans  and  H,  H. 
Thomas, 

For  the  respondent  there  was  a  brief  by  Stone  &  Malone, 
and  oral  argument  by  James  A,  Stone. 
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Cassoday,  C.  J.  Before  the  case  was  submitted  to  the 
jury,  the  trial  court  held,  as  a  matter  of  law,  that  for  want 
of  sufficient  demand  the  plaintiff  could  recover  nothing  on 
any  of  her  several  claims  for  pork,  beef,  or  wood,  amounting 
in  the  aggregate  to  $60.  The  jury  found  that  the  defendant 
did  not  sell  the  plaintiff's  cow  and  keep  the  proceeds  of  $30, 
as  claimed  by  the  plaintiff.  Since  the  plaintiff  has  not  ap- 
pealed from  the  Judgment,  such  finding  of  the  jury  and  such 
ruling  of  the  court  eliminate  from  the  case  all  of  the  plaint- 
iff's claims,  except  as  to  her  claim  for  money  due  under  the 
contract.  As  to  that  claim,  the  complaint  alleges,  in  effect, 
that  the  defendant  agreed  in  and  by  the  written  agreement 
executed  November  28,  1893,  to  pay  to  the  plaintiff  annually 
$20  in  cash,  and  that  he  had  failed  and  neglected  to  pay  said 
sum  of  $20  annually  as  agreed,  and  that  there  was  then  due 
and  unpaid  to  the  plaintiff  by  virtue  of  said  agreement  the 
sum  of  $52.50.  The  answer  pleaded  payment.  The  jury 
f oimd  that  4:here  was  due  the  plaintiff,  on  such  agreement  to 
pay  her  $20  in  cash  yearly,  $37.50.  The  only  questions  here 
for  consideration  are  such  as  were  determined  adversely  to 
the  defendant. 

1.  The  defendant  contends  that  a  verdict  should  have  been 
directed  in  his  favor  on  the  ground  that  the  complaint  fails 
to  allege  a  consideration  for  the  agreements  on  the  part  of 
the  defendant.  As  indicated,  it  does  allege  the  agreement  in 
writing  between  the  parties  and  executed  by  the  defendant 
That  agreement  was  received  in  evidence  without  objection^ 
but  is  not  printed  and  is  not  contained  in  the  bill  of  excep- 
tions, which  is  certified  to  contain  all  the  evidence.  Such 
recital  in  the  certificate  of  the  trial  judge,  being  in  conflict 
with  the  facts  appearing  on  the  face  of  the  bill  of  exceptions, 
must,  as  to  all  questions  depending  on  such  facts,  be  regarded 
as  untrue.  Dorer  v.  Hood,  113  Wis.  607,  88  N.  W.  1009. 
We  must,  in  support  of  the  judgment,  therefore,  assume  that 
the  written  contract  so  received  in  evidence  did  show  a  con- 
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sideration  for  all  the  promises  on  the  part  of  the  defendant 
therein  contained.  Besides,  just  after  the  contract  was  re- 
ceived in  evidence,  the  defendant  testified  to  the  effect  that 
he  was  thirty-eight  years  of  age,  and  that  ever  "since  Novem- 
ber 28,  1893,  when  the  contract  was  made,"  he  had  lived 
"upon  the  farm  deeded  to  him  by  my  [his]  mother."  The 
plaintiff  testified  that  at  the  time  the  defendant  came  there 
on  the  farm,  in  1893,  she  signed  a  contract  "giving  every- 
thing." Undoubtedly  such  deed  and  contract  so  mentioned 
by  the  defendant  were  made  at.  the  same  time  and  as  a  part 
of  the  same  transaction. 

2.  Counsel  cite  a  number  of  adjudications  to  the  effect 
that,  where  payment  is  to  be  made  by  the  delivery  of  specific 
articles,  there  is  no  obligation  to  pay  in  money  until  there 
has  been  a  demand  and  refusal'iio  deliver  the  articles,  and 
that  such  demand  and  refusal  should  be  alleged  and  proved. 
That  rule  was  applied  by  the  trial  court  so  far  as  the  agree- 
ment required  the  defendant  to  make  payments  to  the  plaint- 
iff by  the  delivery  of  specific  articles  of  property.  But  that 
rule  has  no  application  to  that  part  of  the  agreement  which 
required  the  defendant  to  pay  to  the  plaintiff  $20  in  cash 
annually.  This  made  it  due  without  demand.  The  authori- 
ties go  further  and  state : 

"As  a  general  proposition,  when  a  specific  sum  of  money 
is  made  payable  by  the  agreement  of  the  parties,  whether  at 
a  specified  time  and  place,  or  generally,  without  time  or 
terms  specified,  as  against  the  original  debtor,  no  demand 
prior  to  the  commencement  of  a  suit  is  necessary,  but  the 
debtor  must  seek  out  the  creditor  and  make  a  tender  to  him, 
if  he  is  within  the  realms  of  the  state."  9  Am.  &  Eng.  Ency. 
of  Law  (2ded.)  199. 

The  complaint  here  alleges  an  agreement  in  writing  to  pay 

to  the  plaintiff  $20  every  year,  the  breach  of  it,  and  the 

amount  due  and  unpaid  by  virtue  of  the  agreement  and  the 

breach.     This  seems  to  be  sufficient  to  satisfy  the  statute^ 

Vou  120  —  18 
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without  any  amendment.  Sees.  2646,  2668,  2675,  Stats. 
1898. 

3.  We  perceive  no  error  in  refusing  to  submit  to  the  jury 
I  he  question  whether  there  was  a  settlement  biBtween  the  par- 
ties November  21,  1901,  except  as  to  the  pork.  No  such  set- 
tlement nor  any  settlement  was  pleaded,  and  the  evidence 
bearing  upon  the  question  was  pertinent  to  the  issues  in  the 
case.    The  appeal  seems  to  be  without  merit. 

By  the  Court. — The  judgment  of  the  circuit  court  is  af- 
firmed. 

SiEBECKEB,  J.,  took  uo  part 


Jones,  Appellant,  vs.  Thomas,  Respondent. 

December  15,  1903— January  12,  1904, 

Arbitration  and  award:  Subject  matter  submitted:  Construction: 
Equity:  Inequitable  use  of  judgments:  Injunction, 

1.  An  agreement  between  a  Judgment  debtor  and  his  creditor-7-the 

subject-matter  of  the  Judgment  being  in  dispute — submitting 
without  qualification  the  real  right  of  the  matter  to  arbitrators 
for  decision,  includes  by  necessary  implication  an  agreement 
to  discharge  such  Judgment;  and  a  court  of  equity,  in  the  ab- 
sence of  some  countervailing  equity  of  the  creditor,  will,  at 
the  suit  of  the  debtor,  enjoin  the  inequitable  use  of  such  Judg- 
ment and  compel  its  discharge. 

2.  An  agreement  to  submit  the  subject  of  the  validity  of  a  Judg- 

ment to  arbitrators  to  determine,  such  yalidity  being  in  liti- 
gation, nothing  appearing  to  the  contrary,  implies  that  such 
submission  shall  displace  such  litigation  and  that  the  Judg- 
ment shall  stand  or  fall  as  a  result  of  the  award. 

3.  An  agreement  for  arbitration  of  the  character  above  suggested, 

including  other  matters  of  difference  of  a  pecuniary  nature, 
the  right  of  the  matter  as  to  such  other  matters  to  be  con- 
sidered with  the  Judgment  indebtedness  in  determining  what 
amount,  if  anything,  shall  be  paid  by  either  party  to  the  other. 
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implies  that  the  Judgment  shall  abide  the  result  of  the  arbi- 
tration. 

4.  An  agreement  of  the  character  above  mentioned,  including,  after 

describing  the  matters  submitted,  an  agreement,  in  effect,  that 
each  party  shall  abide  by  the  commands  of  the  arbitrators,  fol- 
lowed by  language  to  the  effect  that  all  actions,  suits  or  pro- 
ceedings now  pending  shall  be  withdrawn  and  dismissed  and 
all  judgments  or  liens  of  either  against  the  other  shall  be  dis- 
charged, does  not  indicate  beyond  reasonable  controversy  a 
mutual  intention  that  the  discharge  shall  occur  regardless  of 
the  award,  and  that  the  remedy  of  either  party  to  collect  any 
sum  found  due  hiln  shall  be  upon  the  award  alone. 

5.  A  construction  put  upon  an  ambiguous  arbitration  agreement 

by  the  parties  thereto  and  by  the  arbitrators,  up  to  and  in- 
clusive of  the  time  of  the  making  of  the  award,  which  is  rea- 
sonable and  equitable,  may  properly  be  held  to  be  the  one  in- 
tended to  be  Incorporated  therein. 

6.  A  controversy  as  to  the  amount  that  ought  to  be  paid  upon  a 

judgment  having  been  submitted  to  arbitrators  and  deter- 
mined, equity  jurisdiction  cannot  properly  be  used  to  prevent 
the  enforcement  of  such  judgment  by  ordinary  means  to  the 
amount  of  the  award  upon  the  judgment  debtor  refusing  to 
comply  therewith. 

[Syllabus  by  Marshall,  J.] 


AppEAii  from  an  order  of  the  circuit  court  for  Columbia 
county :  K.  G.  Siebeokbb,  Circuit  Judge.    Affirmed, 

The  complaint  is  to  this  effect :  April  3,  1902,  matters  of 
difference  existed  between  plaintiff  and  defendant  as  f oUowa : 
The  latter  was  a  judgment  creditor  of  the  former  to  the 
amount  of  $90.65,  and  $15.75  costs,  the  judgment  having 
been  rendered  in  justice  court  and  duly  transcripted  to  the 
circuit  court  for  Columbia  county,  Wisconsin.  There  were 
pending  in  the  latter  court  proceedings  at  the  suit  of  the 
plaintiff,  to  test  the  validity  of  such  judgment.  There  was 
an  action  pending  between  plaintiff  and  defendant's  wife  in 
respect  to  a  matter  proper  for  judicial  settlement.  For  the 
purpose  of  adjusting  such  differences  and  others,  the  parties 
concerned  joined  in  a  written  submission  of  the  whole  to 
arbitrators  to  say  what  was  the  duty  of  each  in  the  premises. 
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The  power  of  the  arbitrators,  and  the  words  of  the  agreement 
in  the  submission,  are  as  follows : 

"Said  persons  are  hereby  named  and  constitute  a  board 
of  arbitration  to  hear,  try  and  determine  all  matters  in  con- 
troversy between  the  parties  hereto  that  shall  be  submitted  to 
them,  whether  actually  litigated  or  otherwise,  and  their  de- 
cision thereon  shall  be  final  and  irrevocable  and  so  recognized 
and  understood  by  the  several  parties  hereto." 

At  a  time  and  place  designated  by  said  board  of  arbitra- 
tion said  parties  diall  present  their  respective  claims,  and 
after  due  hearing  had  and  a  decision  and  award  made  by  the 
said  board  its  decision  shall  be  fully  and  completely  carried 
out  by  the  parties  charged  thereby  with  the  performance  of 
any  duty,  whether  it  be  for  the  payment  of  money,  perform- 
ing act,  or  otherwise. 

All  actions,  suits  or  proceedings  now  pending  shall  be 
withdrawn  and  dismissed. 

All  judgments  or  liens  of  one  or  more  of  the  parties 
against  either  or  any  of  the  other  parties  hereto  shall  be  sat- 
isfied of  record. 

A  bill  of  costs  in  the  different  suits,  actions  or  proceed- 
ings shall  be  made  and  submitted  to  said  board  of  arbitration 
by  the  attorneys  of  the  respective  parties,  and  the  question  of 
what  part  thereof  each  party  shall  pay  shall  be  determined 
by  said  board  in  like  manner  and  effect. 

A  full  hearing  before  such  arbitrators  was  had  and  they 
duly  made  their  award  in  respect  thereto.  Plaintiff  fully  per- 
formed his  obligations  as  to  the  agreement  aforesaid,  but  de- 
fendant has  failed  in  that  regard  and  has  refused  to  satisfy 
of  record  the  said  judgment,  and  has  caused  an  execution  to 
be  issued  thereon  and  property  of  the  plaintiff  seized  there- 
under. 

Plaintiff  asked  for  relief  restraining  the  defendant  and  his 
agents  from  further  proceeding  to  collect  the  judgment,  and 
requiring  a  return  of  the  property  seized  as  aforesaid,  and 
the  discharge  of  such  judgment 

The  answer  is  to  this  effect:  The  allegations  of  the  com- 
plaint are  true  except  those  in  respect  to  plaintiff  having 
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fully  performed  under  the  arbitration  agreement  and  defend- 
ant having  failed  to  do  so.  The  award  of  the  arbitrators,' 
among  other  things,  required  plaintiff  to  pay  the  sum  of 
$73.68  and  one  h^  of  the  costs  to  defendant  upon  the  judg- 
ment referred  to  in  the  complaint,  defendant  thereupon  to 
discharge  the  same.  Plaintiff  has  refused  to  abide  by  said 
award  in  that  he  has  not  paid  any  part  of  said  judgment. 
The  defendant  has  at  all  times  stood  ready  and  is  now  ready 
and  willing  to  abide  by  the  arbitrators'  award  in  every  re- 
spect. 

Plaintiff  demurred  to  the  answer  for  insufficiency  and  the 
demurrer  was  overruled.    Plaintiff  appealed. 

Paid  D.  Durani,  for  the  appellant. 

Daniel  H.  Grady,  for  the  respondent. 

Marshai.1,,  J.  The  questions  presented  by  appellant's 
counsel  for  consideration,  with  supporting  authorities,  come 
down  to  this  proposition:  Did  the  parties  to  the  arbitration 
agreement  stipulate  therein  that  the  judgment  against  appel- 
lant should  be  discharged  r^ardless  of  the  decision  of  the 
arbitrators,  the  indebtedness  evidenced  thereby  to  be  sub- 
mitted to  them  and  so  far  as  valid  to  be  merged  into  tho 
award  ?  Counsel  for  appellant  contends  for  the  affirmative. 
If  that  view  be  right  and  appellant's  conduct  in  respect  to  the 
award  has  not  so  soiled  his  hands  as  to  preclude  his  appeal- 
ing with  favor  to  a  court  of  conscience,  the  complaint  staton 
a  good  cause  of  action  to  prevent  the  inequitable  use  of  a 
judgment,  under  the  doctrine  of  Johnson  v.  Huber,  106  Wis. 
282,  284,  82  N.  W.  137,  and  similar  cases,  and  the  answer 
does  not  state  a  good  defense  thereto. 

That  the  submission  of  the  subject-matter  of  a  pending 
suit,  or  one  that  has  ripened  into  a  judgment  which  is  still 
the  subject  of  contest  upon  appeal  or  other^vise,  to  arbitrators 
to  determine  what  should  justly  be  rendered  to  the  judg- 
ment creditor  on  account  thereof,  nothing  appearing  in  the 
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i^ubmission  to  the  contrary,  ipso  facto  displaces  such  pending 
litigation  or  judgment,  is  elementary.  That  result  is  not 
effected  by  mere  operation  of  law  upon  the  fact  of  submission, 
but  by  the  terms  of  the  agreement  itself.  That  is  to  say,  such 
an  agreement  is  supposed  to  include  a  stipulation  that  it  shall 
have  that  effect  Dolph  v.  Clemens,  4  Wis.  181,  185 ;  Sohiis 
V.  Shteman,  85  Wis.  113,  116,  55  K  W.  158;  Bigelow  v. 
Goss,  5  Wis.  421,  423 ;  Orosvenor  v.  Hunt,  11  How.  Pr.  355 ; 
Van  Slyhe  v.  Lettice,  6  Hill,  610 ;  Boyce,  Ref.  &  Arb.  289. 
It  will  be  observed  by  an  examination  of  those  authorities 
that  whether  in  a  case  like  the  one  before  us  the  submission  to 
arbitrators  works  a  discharge  of  the  judgment  or  constitutes 
an  enforceable  agreement  to  discharge  it,  depends  upon  the 
terms  of  the  agreement.  Where  the  subject-matter  of  the 
suit  closed  by  a  judgment  is  subsequently  submitted  to  arbi- 
trators and  nothing  is  said  in  the  agreement  to  the  contrary, 
it  is,  as  before  indicated,  presumed  that  a  complete  displace- 
ment of  the  judgment  was  intended,  the  understanding  being 
that  the  award  shall  take  its  place ;  but  where  the  agreement 
clearly  shows  that  legal  proceedings  are  only  to  be  stayed 
])ending  the  arbitration,  or  that  the  judgment  already  ren- 
dered shall  abide  the  decision  of  the  arbitrators,  it  is  to  be 
given  that  effect  only.  Sohns  v.  Sloteman,  supra;  Boyce, 
Ref.  &  Arb.  155.  In  Orosvenor  v.  Hunt,  supra,  the  subject- 
matter  of  an  action  which  had  ripened  into  judgment  from 
which  an  appeal  had  been  taken,  was  submitted  generally  to 
arbitrators,  nothing  being  said  about  the  effect  thereof  upon 
the  judgment  or  appeal.  The  agreement  was  construed  to 
contain  a  stipulation  for  a  dismissal  of  the  appeal  and  a  dis- 
charge of  the  judgment.  In  Miller  r.  Van  Anken,  1  Wend. 
516,  in  a  situation  such  as  last  described,  the  subject-matter 
of  the  litigation  was  submitted  to  arbitrators  with  an  express 
agreement  for  a  dismissal  of  the  appeal,  and  it  was  held  that 
the  judgment  remained  in  force  subject  to  the  action  of  the 
arbitrators.    In  Van  Slyke  v.  Lettice,  supra,  in  a  similar  situ- 
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ation^  the  agreement  to  arbitrate  contained  a  stipulation  that 
"all  further  proceedings  in  the  suit  are  hereby  stayed  and 
ended,"  and  it  was  held  that  the  parties  intended  that  the 
judgment  creditor  should  look  solely  to  the  award  of  the  arbi- 
trators for  relief. 

It  is  a  significant  feature  of  the  agreement  before  us  that 
the  subject-matter  closed  by  the  judgment  was  not  expressly, 
and  perhaps  not  at  all,  submitted  to  the  arbitrators.  The  in- 
dications are  that  the  rights  of  the  parties,  independently  of 
errors  going  to  the  validity  of  the  judgment,  were  not  in  con- 
troversy, and  that  such  validity,  not  the  subject-matter  upon 
which  the  judgment  was  based,  was  the  matter  in  dispute. 
That  is,  that  the  subject-matter  of  the  proceedings  challeng- 
ing the  legality  of  the  judgment,  not  the  subject-matter  of 
the  respondent's  claim  closed  by  the  judgment,  was  submitted 
to  the  arbitrators.  In  that  view  it  seems  quite  clear  that  the 
parties  agreed  that  the  judgment  itself  should  abide  the  de- 
cision of  the  arbitrators  as  to  its  validitv,  and  should  be  dis- 
charged  upon  performance  by  the  judgment  debtor  of  the 
commands  of  the  arbitrators  as  to  him.  The  agreement  will 
reasonably  bear  that  construction.  Not  only  does  it  show  that 
the  validity  only  of  the  judgment  was  submitted  to  the  arbi- 
trators, but  the  clause  of  the  agreement  in  respect  to  a  dis- 
charge thereof  follows  the  clause  providing  for  performance 
by  the  appellant  of  the  award  of  the  arbitrators,  as  if  per- 
formance were  to  precede  the  discharge.  That  is  in  perfect 
harmony  with  the  idea  that  the  validity,  as  distinguished 
from  the  subject-matter,  of  the  judgment,  was  submitted  to 
the  arbitrators.  That  the  parties  themselves  so  treated  the 
agreement  is  evidenced  by  the  fact  that  they  joined  in  fully 
presenting  their  matters  of  difference  to  the  arbitrators,  leav- 
ing the  judgment  undisturbed.  That  the  arbitrators  so 
treated  the  agreement  is  evidenced  by  the  fact  that  they  in 
effect  held  that  the  judgment  was  valid  and  provided  that  it 
should  be  discharged  upon  appellant's  paying  respondent  a 
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sum  of  inoney  named  by  them.  In  short,  the  contract  fairly 
admits  of  a  construction  that  the  judgment  should  ^bide  the 
award  of  the  arbitrators.  It  was  apparently  so  construed  by 
the  parties  themselves  and  by  their  chosen  triers.  That  prac- 
tical construction,  under  familiar  rules,  may  well  be  deemed 
sufficient  to  incline  the  court  to  the  same  view,  since  it  is 
perfectly  reasonable  and  equitable.  The  construction  to  be 
put  upon  an  ambiguous  contract  may  properly  be  and  is  often 
ruled  by  the  meaning  the  parties  thereto,  in  the  execution 
thereof,  attributed  to  the  same.  Sigerson  v.  Cuslihig,  14 
Wis.  527 ;  Nilson  v.  Morse,  52  Wis.  240,  9  N.  W.  1.  It  is 
rightly  said  that  "such  rule  is  founded  upon  manifestly  just 
principles."  Janesville  Cotton  Mills  v.  Ford,  82  Wis.  416, 
430,  52  N.  W.  764;  Hosmer  v.  McDonald,  80  Wis.  54,  49 
N.  W.  112;  District  of  Columbia  v.  Gallaher,  124  U.  S.  505, 
8  Sup.  Ct.  585 ;  Toplijf  v.  Topliff,  122  U.  S.  121,  7  Sup.  Ct. 
1057. 

Our  conclusion  is  that  the  parties  to  the  arbitration  con- 
tract agreed  therein  that  the  judgment  against  appellant 
should  abide  the  decision  of  the  arbitrators  and  be  discharged 
upon  his  paying  thereon  the  amount  ordered  by  them.  That 
being  the  case,  manifestly  appellant  has  no  standing  in  a 
court  of  equity  to  enjoin  the  enforcement  of  the  judgment, 
so  long  as  he  is  in  default  in  regard  to  carrying  out  the  award 
made  against  him.  Equitably,  at  least,  the  judgment  should 
stand  as  security  for  the  amount  of  the  award,  and  be  en- 
forcible  to  that  extent. 

By  the  Court. — The  order  is  affinned. 


SiEBECKER,  J.,  took  uo  part. 
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Chicago  Title  &  Trust  Compaijy,  Trustee,  and  another, 
Respondents,  vs.  Bashford  and  others,  imp.,  Appel- 
lants. 

Decemher  15,  1903— January  12,  1904. 

i  onatitutional  lato:  Foreign  corporations:  Right  to  exercise  fran- 
chises: Citizenship:  Interstate  comity:  Construction  of  statutes: 
Vested  rights:  Failure  to  comply  with  statute:  Transacting  &M«t- 
ness:  Transfer  of  title  hy  operation  of  lato:  Commencement  of 
action:  Judgment  creditors:  Right  of  possession, 

1.  While  a  corporation  is  not  a  citizen  either  of  any  state  or  of  the 

United  States  within  the  provision  of  sec.  2,  art.  IV.,  Const. 
U.  S.,  or  the  XlVth  amendment  thereto,  protecting  such  citi- 
zens against  the  denial  of  certain  rights  by  any  state,  and  has 
no  right,  by  constitutional  provision  or  otherwise,  to  exercise 
its  corporate  franchises  in  other  than  its  parent  jurisdiction, 
it  is  the  policy  of  this  state  to  accord  to  foreign  corporations, 
by  comity,  full  and  complete  privilege  to  exercise  their  corpo- 
rate franchises  within  the  state,  except  so  far  as  limitation  is 
imposed  by  express  legislation. 

2.  Sec.  1770&,  Stats.  1898   (providing  that  while  in  default  in  the 

performance  of  certain  requirements,  foreign  corporations  shall 
not  transact  business  or  acquire,  hold,  or  dispose  of  property 
in  this  state,  and  that  every  contract  made  by  or  in  behalf  of 
such  a  corporation,  while  so  in  default,  affecting  its  personal 
liability,  or  relating  to  property  within  this  state,  shall  be 
wholly  void  on  its  behalf,  but  shall  be  enforceable  against  it), 
is  prospective  only,  and  does  not  divest  corporations  which 
fail  to  comply  with  its  terms  of  title  to  or  lien  on  property 
which  they,  by  permission  of  the  state,  had  acquired  prior  to 
its  enactment. 

3.  Neither  the  mere  passive  continuance,  by  a  foreign  corporation, 

to  hold  a  valid  lien  on  or  title  to  property  in  this  state,  ac- 
quired prior  to  the  enactment  of  sec.  1770&,  Stats.  1898,  nor 
the  commencement  and  prosecution  of  an  action  to  foreclose 
such  a  lien,  is  ''transacting  business''  within  the  meaning  of 
that  section  and  neither  is  prohibited  thereby. 

4.  Neither  creditors  of  a  mortgagor,  who  have  subsequently  ob- 

tained a  judgment  lien  against  the  mortgaged  property,  nor  pur- 
chasers at  an  execution  sale  to  enforce  such  a  lien,  have  any 
present  right  to  the  possession  of  such  property,  and  they  are 
in  no  position,  in  an  action  by  the  mortgagee,  a  foreign  corpo- 
ration, to  foreclose  its  -lien,  to  raise  objection  that  because  the 
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corporation  had  failed  to  comply  with  sec.  17705,  Stats.  1898, 
it  could  not  lawfully  transact  business  in  this  state,  and  there- 
fore had  no  right  to  take  possession  of  the  property  under  it& 
mortgage  giving  such  right 
5.  The  mere  transfer  of  the  title  to  property  in  this  state  from  one 
foreign  corporation  to  another,  resulting  by  operation  of  law 
from  the  consolidation  of  two  foreign  corporations,  is  not  ren- 
dered void  by  failure  of  the  corporation  to  comply  with  sec. 
17705,  Stats.  1898,  although  such  consolidation  took  place 
after  the  statute  went  into  effect 


Appeal  from  an  order  of  the  circuit  court  for  Marquette 
<}ounty :  E.  Ray  Stevens,  Circuit  Judge.    Affirmed. 

By  the  complaint  it  appears  that  in  1888  and  1894  the 
defendant  Ne-pee-nauk  Club,  an  Illinois  corporation,  exe- 
cuted two  trust  deeds  on  lands  in  Green  Lake  and  Marquette 
counties  to  the  Title,  Guaranty  &  Trust  Company,  also  an 
Illinois  corporation,  in  Illinois,  to  secure  certain  bonds,  of 
which  $8,Y00  were  issued  and  by  assignment  had  come  to  be 
owned  at  time  of  suit,  $7,200  by  plaintiff  Conley,  and  the 
balance  by  three  other  individuals  joined  as  defendants;  that 
those  trust  deeds  were  in  substantially  the  customary  form 
to  secure  such  indebtedness,  and  empowered  the  trustees  to 
take  steps  by  foreclosure,  etc.,  in  case  of  default,  also  to  enter 
and  take  possession  and  receive  rents  and  profits;  that  on 
September  10,  1901,  the  Title,  Guaranty  &  Trust  Company 
and  another  corporation   (the  Chicago  Title  &  Trust  Co.) 
were  duly  consolidated,  pursuant  to  the  law  of  Illinois,  under 
the  name  of  ^'Chicago  Title  £  Trust  Company/^  whereby  the 
consolidated  company,   the  plaintiff,   succeeded   to   all   the 
rights,   powers,    privileges,   and   properties   of  the   trustee 
named  in  said  trust  deeds.    There  was  allegation  of  default 
and  exercise  of  election  to  declare  the  whole  principal  due, 
and  that  after  such  default  the  plaintiff  company,  as  trustee, 
had  entered  and  taken  possession  of  the  premises  and  was  at 
the  time  of  the  commencement  of  the  suit  in  possession.   The 
prajor  was  for  foreclosure  and  sale,  and  for  personal  judg^ 
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ment  against  the  defendant  ISTe-pee-nauk  Club  for  deficiency* 
Defendants  Bashfordj  O'Connor,  and  Aylward  interposed 
an  answer  admitting  substantially  all  the  material  allegations 
of  the  complaint,  but  alleging  that  they,  on  the  28th  of  Octo- 
ber, 1902,  by  attachment  followed  by  judgment  on  Decem- 
ber 22,  1902,  acquired  a  lien  upon  the  lands  of  the  Ne-pee- 
nauk  Club,  described  in  the  complaint,  which  they  allege  is 
prior  and  superior  to  the  lien  of  the  trust  deeds,  but  do  not 
allege  in  the  defensive  part  of  the  answer  that  either  the 
plaintiff  trust  company  or  the  defendant  club  have  failed  to 
comply  with  sec.  1Y706^  Stats.  1898,  requiring  the  filing  with 
the  secretary  of  state  of  Wisconsin  of  their  articles  of  incor- 
poration, etc. ;  but,  admitting  the  due  and  legal  consolidation 
of  the  Title,  Guaranty  &  Trust  Company  and  the  Chicago 
Title  &  Trust  Co.  in  September,  1901,  and  succession  of  the 
consolidated  company  to  all  the  rights  of  its  predecessors, 
they  deny  that  the  plaintiff  trust  company,  as  trustee  or 
otherwise,  succeeded  to  any  title,  right,  or  interest  in  the  real 
estate  described  in  the  complaint.     As  a  counterclaim,  how- 
ever, they  set  up  substantially  the  same  facts  with  reference 
to  acquisition  of  judgments,  and  that  neither  the  Ne-pee-nauk 
Club  of  Chicago,  nor  the  plaintiff  trust  company,  has  in  any 
wise  complied  with  such  section  of  the  Wisconsin  statutes, 
and  they  are  therefore  not  entitled  to  do  business  or  hold 
property  in  the  state  of  Wisconsin,  and  that  the  plaintiff  tnist 
company  has  acquired  no  right  or  interest  in  any  of  the  lands 
described,  and  pray  that  the  lien  of  their  judgments  may  be 
declared  prior  to  the  trust  deeds  described  in  the  complaint, 
and  that  said  deeds  be  set  aside  and  held  for  naught. 

Plaintiffs  demurred  to  the  answer  as  not  stating  facts  suffi- 
cient to  constitute  a  defense,  and  to  the  counterclaim  for  in- 
sufficiency of  facts,  and  because  the  cause  of  action  therein- 
stated  is  not  pleadable  as  a  counterclaim  to  the  action. 

The  demurrer  was  sustained  by  order  of  the  circuit  court,, 
from  which  the  said  answering  defendants  bring  this  appeal. 
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For  the  appellants  there  was  a  brief  by  Bashford,  Aylivard 
&  Spensleyij  and  oral  argument  by  R,  M.  Bashford. 
W.  S.  Stroud,  for  the  respondents. 

Dodge,  J.  In  order  to  correctly  construe  sees.  1770a- 
1770e,  Stats.  1898,  as  amended  by  ch.  399,  Laws  of  1901, 
placing  burdens  upon  the  exercise  by  foreign  corporations 
of  their  corporate  franchises  in  this  state,  we  must  proceed 
in  the  light  of  two  well-established  fundamental  doctrines  or 
principles :  First,  that  neither  by  constitutional  provision  nor 
otherwise  has  a  foreign  corporation  the  right  to  exercise  such 
franchises  in  other  than  its  parent  jurisdiction,  and  that  it 
is  not  a  citizen  either  of  any  state  or  of  the  United  States, 
withm  the  provision  of  either  sec.  2,  art.  IV,  of  the  Consti- 
tution of  the  United  States,  or  sec.  1  of  the  XlVth  amend- 
ment to  that  constitution,  protecting  such  citizens  against  the 
denial  of  certain  rights  by  any  state.  Paul  v.  Virginia,  8 
Wall.  168 ;  Waters-Pierce  0.  Co.  v.  Texas,  177  U.  S.  28,  20 
Sup.  Ct.  518 ;  Ashland  L.  Co.  v.  Detroit  8.  Co.  114  Wis.  66, 
78,  89  N.  W.  904.  Secondly,  however,  that  it  is  the  policy 
of  this  state,  settled  from  its  earliest  existence,  to  accord  to 
foreign  corporations,  by  comity,  full  and  complete  privilege 
to  exercise  their  corporate  franchises  within  this  state  except 
so  far  as  limitation  is  imposed  by  express  legislation.  Charter 
Oalc  L.  Ins.  Co.  v.  Sawyer,  44  Wis.  387 ;  Wyman  v.  Kim- 
bcrly-CIark  Co.  93  Wis.  554,  559,  67  N.  W.  932. 

The  first  general  scheme  of  regulation  and  restraint  of  all 
foreign  corporations  was  sec.  17706,  Stats.  1898,  denouncing 
certain  disabilities  upon  them  while  in  default  in  perform- 
ance of  certain  trifling  requirements,  quite  analogous  to  those 
imposed  on  domestic  corporations.  The  only  provisions  of 
that  section  which  can  be  deemed  in  any  wise  effective  to  sup- 
port these  defendants  in  their  resistance  to  the  attempt  of 
the  plaintiff  corporation  to  maintain  the  present  suit  are 
these :  That  while  in  default  it  shall  not  "transact  business 
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or  acquire,  hold,  or  dispose  of  property  in  this  state,"  and 
that  every  contract  made  by  it,  or  on  its  behalf,  affecting  its 
personal  liability,  or  relating  to  property  within  this  state^ 
shall  be  wholly  void  on  its  behalf,  but  shall  be  enforceable 
against  it. 

We  can  feel  no  doubt  that  the  legislation  of  189Y  *  was 
prospective  only.  That  is  the  presumptive  purpose  in  all 
enactments,  except  some  merely  remedial  statutes,  unless  the 
contrary  clearly  appears.  Staie  v.  At  wood,  11  Wis.  422; 
Seamans  v.  Carter,  15  Wis.  548;  Finney  v.  AcJcerman,  21 
Wis.  268 ;  Vanderpool  v.  L.  C.  &  M.  R.  Co.  44  Wis.  652,  663 ; 
Jochem  v.  Butcher,  104  .Wis.  611,  614,  80  N.  W.  949. 
Especially  strong  is  that  presumption  in  the  present  case, 
when  the  avoiding  of  an  existing  contract  or  the  divesting  of 
a  vested  right  of  property  would  be  so  clearly  obnoxious  to 
the  constitutional  prohibition  against  the  impairment  of  the 
obligation  of  contracts  (sec.  12,  art.  I,  Const.  Wis. ;  sec.  10, 
art  I,  Const.  U.  S.),  and  against  the  deprivation  of  any 
person  of  property  without  due  process  of  law  (art.  XIV, 
Amendment  Const.  TJ.  S.).  What,  then,  of  the  plaintiff  cor- 
poration's conduct  since  1898  comes  within  these  statutory 
provisions  ?  Very  plainly,  the  plaintiff  is  not  now  transact- 
ing any  business  in  this  state,  by  passively  continuing  ta 
hold  a  previously  existing  and  valid  lien  or  title.  Such 
passivity  is  the  negation  of  transaction  of  business.  Neither 
is  the  mere  commencement  and  prosecution  of  this  suit  trans- 
acting business  in  the  forbidden  sense.  Charter  Oah  L,  Ins, 
Co.  V.  Sawyer,  supra.  See,  also,  collection  of  authorities  in 
note  to  Cone  E.  &  C.  Co.  v.  Poole,  41  S.  0.  70,  24  L.  R.  A. 
289.  Those,  however,  are  the  only  acts  suggested  as  pos- 
sible violation^  of  this  prohibition  of  the  statute,  except,  per- 
haps, the  taking  possession  of  the  mortgaged  land,  of  which, 

1  The  proYisions  of  sec.  1770&  herein  considered  were  first  enacted: 
in  1897  as  i>art  of  the  Statutes  of  1898,  and,  under  sec.  4978,  did  not 
go  into  effect  until  September  1,  1898. — Rep. 
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Iiowever,  appellants  have  no  interest  to  complain,  for  they, 
as  judgment  creditors,  or  even  as  purchasers  at  execution 
sale,  have  no  present  right  to  possession. 

It  seems  equally  plain  that  no  contract  relied  on  as  sup- 
l)ort  of  plaintiffs'  cause  of  action  is  obnoxious  to  this  stat- 
ute, construed  as  prospective.  The  only  contracts  relied  on 
were  the  bonds  and  trust  deeds,  all  made  long  prior  to  the 
legislation,  and  entirely  valid  when  made.  Such  existing 
valid  contracts  were  not  avoided  by  the  statute.  In  this  con- 
nection, however,  it  is  su^ested  that,  while  the  original  trust 
■deeds  may  have  been  valid,  the  right  of  the  plaintiffs  there- 
under arises  by  virtue  of  a  contract  of  assignment  made  in 
1901,  after  the  enactment  of  sec.  17706,  Stats.  1898.  The 
making  of  any  such  contract  is,  however,  negatived  by  the 
allegaticTns  of  the  complaint,  admitted  by  the  answer,  that 
the  present  plaintiff  is  the  mere  successor,  under  the  law  of 
Illinois,  of  all  rights  of  the  original  trustee ;  such  succession 
resulting  by  force  of  law  from  the  consolidation  of  two  Illi- 
nois corporations.  For  the  purposes  of  this  question,  no  con- 
tract of  assignment  intervenes  any  more  than  if  the  corporate 
name  of  the  original  trustee  had  been  legally  changed,  or  new 
stockholders  admitted.  This  conclusion  that  no  contract  ui)on 
which  this  action  is  based  is  void  renders  immaterial  the  ex- 
tended argument  of  appellants  that  a  foreign  corporation 
cannot  maintain  a  suit  in  our  courts  upon  a  contract  rendered 
void  by  such  a  statute  as  sec.  17706.  That  argument  goes  no 
further  than  our  own  decision  in  Ashland  L,  Co.  v.  Detroit 
S.  Co.  114  Wis.  66,  89  K  W.  904. 

So  there  remains  of  the  acts  prohibited  by  sec.  17706  only 
the  holding  of  property  in  this  state,  if,  indeed,  the  trustee 
holds  property,  instead  of  a  mere  lien  thereon,  having  situs, 
not  in  Wisconsin,  but  at  the  domicile  of  the  holder.  State  ex 
rel  Dwinnell  v.  Oaylord,  73  Wis.  316,  41  K  W.  52L  From 
what  has  been  said  already,  our  conclusion  must  be  obvious 
fhat  the  statute  was  not  intended  to  apply  to  the  acquisition  of 
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any  property  prior  to  its  enactment,  nor  to  the  holding  of  any 
so  acquired,  so  long  as  the  prohibition  against  transacting 
business  in  this  state  be  not  breached.  That  one,  even  a  for- 
eign corporation,  owning  property  the  day  before  the  enact- 
ment of  sec  17706,  ceased  to  own  or  hold  it  upon  the  enact- 
ment of  that  statute,  is  a  result  which  no  legislature  had  any 
right  to  intend,  nor  have  courts  any  right  to  impute  such  an 
intent.  The  absurdity  of  such  a  construction  is  emphasized  by 
the  accompanying  prohibition  against  disposing  of  any  such 
property.  If  the  legislature  intended  to  forbid  the  holding  of 
previously  acquired  property,  they  equally  forbade  its  dis- 
posal. Hence  no  foreign  corporation  owning  property  in  this 
state  when  sec.  17706  took  effect  could  escape  criminality  save 
upon  the  theory  that  the  statute,  ex  proprio  vigore,  confis- 
cated the  property,  so  that  its  former  owner  had  ceased  to  be 
such  without  having  disposed  of  it.  Clearly  such  confisca- 
tion would  be  obnoxious  to  the  fourteenth  amendment  to  the 
federal  constitution,  forbidding  any  state  to  deprive  any  per- 
son of  property  without  due-  process  of  law.  The  only  rea- 
sonable construction  of  this  portion  of  the  statute  is  that  the 
prohibitions  against  holding  or  disposing  of  property  must 
be  taken  as  associated  with  that  against  acquiring  any,  so 
that  they  apply  only  to  property  attempted  to  be  acquired 
after  the  statute,  and  therefore  in  its  defiance.  The  question 
how  far  full  enjoyment  of  previously  acquired  property  so 
continued  to  be  held  by  a  foreign  corporation  may  be  affected 
by  restraint  on  the  doing  of  business  or  the  making  of  con- 
tracts does  not  arise  in  the  present  case,  since  none  of  those 
prohibited  acts  appear  to  have  been  attempted  by  plaintiffs. 
The  consideration  of  that  question  may  properly  wait  till  it 
arises. 

We  now  hold  that  the  valid  title  or  lien  which  this  cor- 
porate plaintiff,  by  permission  of  the  state,  acquired,  is  not 
divested  or  impaired  by  the  subsequent  legislation ;  that  the 
mere  bringing  of  this  suit  is  not  a  prohibited  transacting  of 
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business ;  hence,  as  conclusion,  that  the  answer  sets  up  neither 
any  defense  to  this  action,  nor  any  invalidity  of  plaintiffs' 
lien  to  warrant  its  cancellation,  or  the  clearing  of  title  in  ap- 
pellants' favor.  Having  reached  this  conclusion,  it  becomes 
unnecessary  to  consider  the  further  question,  somewhat  de- 
bated, whether  Conley,  a  bondholder,  might  not  maintain 
this  action  if  the  trust  company  were  incapacitated  to  sue, 
or  had  been  divestpd  of  the  lien  held  by  it  merely  in  trust  for 
the  bondholders. 

By  the  Couri.^Tder  sustaining  demurrer  is  affirmed. 

SiEBECKEB,  J.,  took  uo  part 


Stein  and  another.  Appellants,  vs.  MoCarthy,  Respondent. 

December  15,  190$— January  12,  lOOi. 

Building  contracts:  Evidence:  Intention  of  parties:  Reference  to- 

specifications. 

Defendant  took  a  contract  to  do  the  entire  work  of  erecting  a 
building  according  to  plans  and  specifications  and  the  satis- 
faction of  designated  architects.  Plaintiffs  had  exanflned  the 
plans  and  specifications  and  submitted  to  the  owner  a  bid  for 
the  plastering  at  the  same  time  defendant's  bid  was  accepted. 
Thereafter  defendant  handed  the  plans  and  specifications  to 
plaintifiFs  and  requested  a  bid,  which  was  given  and  rejected 
on  account  of  the  proposed  price.  Thereafter  plaintiffs  had  an 
interview  with  defendant's  agent  which  resulted  in  an  agree- 
ment as  to  price,  plaintiffs  stating  that  their  bid  was  "for  thV 
Job"  and  such  agent  then  stated,  "Go  ahead  and  do  the  work." 
Held,  that  plaintiffs  were  bound  to  do  the  work  to  the  satisfac- 
tion of  the  superintendent  designated  in  the  specifications,  and 
were  only  entitled  to  payment  upon  doing  so. 

Appeal  from  a  judgment  of  the  circuit  court  for  Dane 
county:  R.  6.  Siebecker,  Circuit  Judge.    Affirmed, 

This  action  was  commenced  November  7,  1902,  to  recover 
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$224.50,  the  alleged  balance  due  to  plaintiflFs  for  services 
performed  and  materials  used  at  the  request  of  the  defend- 
ant in  the  construction  of  a  number  of  buildings  named,  in- 
cluding the  "Kappa  House,"  so  called,  in  Madison,  between 
April  1,  1901,  and  May  1,  1902.  The  defendant  answered 
by  way  of  admissions,  denials,  and  counter  allegations,  to  tiio 
effect  that  March  11,  1901,  he  entered  into  a  written  contract 
with  the  owners  of  the  Kappa  House  for  the  erection  and  con- 
struction of  a  chapter  house,  to  be  completed  on  or  before 
September  1,  1901,  and  for  the  payment  of  $10  a  day  as 
liquidated  damages  for  any  delay  beyond  that  date,  accord- 
ing to  plans  and  specifications  made  for  the  same  by  Ferry 
&  Clas,  architects,  and  signed  by  the  parties ;  that  it  was  fur- 
ther agreed  in  the  contract  that  all  work  should  be  executed 
in  a  thorough,  complete,  and  most  workmanlike  manner, 
agreeable  to  such  directions  as  should  be  given  from  time  to 
time  by  such  architects,  or  by  Porter,  the  local  superintend- 
ent, employed  by  the  owners  for  that  purpose,  and  that  such 
work  should  be  done  to  Porter^s  full  and  entire  satisfaction ; 
that  upon  making  such  contract  the  defendant,  with  the  con- 
sent of  the  owners,  sublet  by  parol  contract  to  the  plaintiffjs 
the  plastering  work  described  in  such  plans  and  specifica- 
tions ;  that  the  plaintiffs,  well  knowing  all  the  terms  and  pro- 
visions of  such  written  contract  and  such  plans  and  specifica- 
tions, so  far  as  the  same  pertained  to  the  plastering  of  the 
Kappa  House,  agreed  in  an  oral  contract  to  be  bound  in  all 
respects  by  such  written  contract  and  by  the  terms  and  pro- 
visions of  such  plans  and  specifications  to  do  such  plastering 
work  in  accordance  therewith;  that  the  plaintiffs  failed  to 
furnish  such  materials  or  do  such  plastering  as  so  agreed; 
and  that  said  Porter  declined  and  refused  to  certify  that  such 
plastering  had  been  done  according  to  the  contract,  for  the 
reason  that  the  same  was  not  done  according  to  such  contract 
and  plans  and  specifications,  and  that  in  doing  so  he  acted 
honestly  and  in  good  faith,  and  that  the  plaintiffs  delayed  ther 
Vol.  120—19 
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work  to  October  1,  1901.  December  6,  1902,  the  defendant 
oifered  in  writing  to  permit  the  plaintiffs  to  take  judgment 
for  €$24.57,  with  interest  from  May  1,  1902,  with  costs,  which 
offer  waa  refused.  At  the  commencement  of  the  trial,  Janu- 
ary 17,  1903,  and  before  any  testimony  was  taken,  it  was 
agreed  between  the  parties,  in  open  court,  that  there  was  no 
controversy  about  any  of  the  work  mentioned  in  the  com- 
plaint except  the  work  on  the  Kappa  House;  that  tho  plaint- 
iffs were  entitled  to  recover  the  amount  demanded  in  the  com- 
plaint, unless  the  same  should  be  reduced  by  reason  of  the 
failure  of  the  plaintiffs  to-  properly  conduct  the  work  on  the 
Kappa  House.  The  plans  and  specifications,  among  other 
tilings,  contained  the  following: 

"They  [the  contractors]  shall  be  subject  to  the  direction 
of  the  architects  or  persons  superintending  the  work  .  .  . 
and  by  whose  decision  they  shall  abide  in  all  questions  as 
to  the  true  meaning  of  the  drawings  and  specifications.  .  .  . 
Each  contractor  must  include  in  his  proposal  and  contract  all 
the  work  and  materials  included  in  the  specifications  of  tho 
branch  he  is  contracting  for,  even  though  it  may  belong  to 
another  branch  of  work.  All  materials  must  be  the  best  of 
their  respective  kinds  and  all  work  must  be  executed  in  the 
best,  most  substantial  and  thoroughly  workmanlike  manner 
known  to  the  trade  in  accordance  with  the  intent  and  mean- 
ing of  the  drawings  and  specifications  and  to  the  satisfaction 
of  the  architects  and  person  superintending  the  work/* 

The  oral  contract  of  the  plaintiffs  to  do  the  plastering  upon 
the  Kappa  House  appears  to  have  been  made  on  or  about 
June  15,  1901. 

At  the  close  of  all  the  testimony,  the  OQurt,  on  motion  of 
the  defendant,  directed  a  verdict  in  favor  of  the  plaintiffs 
for  $24.57,  with  interest  thereon  from  May  1,  1902.  From 
the  judgment  entered  thereon  against  the  defendant  for  the 
amount  stated,  the  plaintiffs  bring  this  appeal. 

For  the  appellants  there  was  a  brief  bj  John  0.  Fehlandt, 
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attorney,  and  Rufus  5.  Smith,  of  counsel,  and  oral  argument 
by  Mr,  Smith. 

For  the  respondent  there  was  a  brief  by  Olin  &  Butler, 
and  oral  argument  by  John  M.  Olin, 

Cassoday,  C.  J.  The  plaintiffs  claim  that  the  case  was 
improperly  taken  from  the  jury.  This  seems  to  be  based 
npon  the  theory  that  their  contract  made  with  the  defendant 
through  Findorff  was  separate  from,  independent  of,  and 
without  reference  to  the  plans,  specifications,  and  contract 
which  the  defendant  had  previously  jnade  with  the  owners 
of  the  Kappa  House  in  respect  to  the  plastering.  If  the  evi- 
<ience  on  the  part  of  the  plaintiffs  sustains  such  theory,  then 
the  verdict  was  improperly  directed.  The  evidence  is  un- 
disputed, and  to  the  effect  that  March  11,  1901,  the  defend- 
ant entered  into  a  written  contract,  including  plans  and  speci- 
fications, with  the  owners  of  the  Kappa  House,  to  erect,  con- 
struct, and  complete  the  same  on  or  before  September  1, 
1901,  according  to  such  plans  and  specifications,  for  $11,441 ; 
that,  prior  to  that 'time.  Porter — ^named  therein  as  local  su- 
perintendent— ^notified  different  contractors  in  Madison,  in- 
cluding the  plaintiffs  and  the  defendant,  in  writing,  that 
such  plans  and  specifications  were  at  his  office,  and  invited 
such  contractors,  respectively,  to  examine  the  same  and  send 
him  sealed  bids  for  the  different  parts  of  the  work ;  that  the 
plaintiffs,  pursuant  to  such  notice,  carefully  examined  such 
plans  and  specifications,  which  were  identified  by  them  in 
evidence,  and  thereafter  sent  to  Porter  their  bid  for  the  plas- 
tering work ;  that  the  defendant  sent  in  a  separate  bid  for  the 
mason  work,  and  also  a  separate  bid  for  the  whole  work,  and 
the  defendant's  bid  for  the  whole  work  was  accepted,  and  ac- 
cordingly the  defendant  made  the  contract  with  the  owners 
March  11,  1901,  as  stated ;  that  subsequently  the  defendant 
sent  the  plans  and  specifications  to  the  plaintiffs  to  give  him 
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a  bid  on  the  job;  that  the  plaintiffs  then  figured  up  and  re- 
turned the  plans  and  specifications,  and  about  June  10,  1901, 
one  of  the  plaintiffs  met  the  defendant  at  the  Fair  Store 
block  in  the  presence  of  Porter,  and  asked  him  who  was 
going  to  do  the  plastering  on  the  Kappa  House  and  he  re- 
plied that  he  did  not  consider  the  figures  of  the  plaintiffs  as 
any  bid  at  all,  and  that  he  was  sure  that  they  would  not  get 
the  job;  that  about  June  15,  1901,  one  of  the  plaintiffs  asked 
Findorff  (a  subcontractor  of  a  part  of  the  woodwork  at  the 
Kappa  House)  who  was  going  to  do  the  plastering  on  that 
house;  that  Findorff  replied  by  asking  why  the  plaintiffs  did 
not  go  and  see  the  defendant  and  do  the  plastering;  that  he 
then  told  Findorff  that  the  plaintiffs  would  not  see  the  de- 
fendant because  he  had  said  what  he  did  at  the  Fair  Store ; 
that  the  plaintiffs  wanted  Findorff  to  help  them  get  the  con- 
tract before  receiving  the  plans  and  specifications  from  the 
defendant;  that  Findorff  then  told  him  that  he  thought  the 
plaintiffs  were  a  little  bit  high  on  the  work,  and  asked  if  the 
plaintiffs  would  not  "do  that  work  for  twenty-one  and  thirty- 
five  a  yard ;"  that  he  replied  that  that  would  depend  on  what 
was  to  be  done ;  that  Findorff  said,  "A  hard  finish ;"  that  he 
replied  that  the  plaintiffs  could  not  "do  it  for  twenty-one  and 
thirty-five;"  that  Findorff  then  asked  what  the  plaintiffj> 
wanted  "for  back  plastering,"  and  he  replied,  "Thirteen;'' 
and  that  in  a  couple  of  days  afterwards  Findorff  said,  "Go- 
ahead  and  do  the  work."  The  plaintiff  who  had  such  con- 
versation with  Findorff  testified  to  the  effect  that  he  told  Fin- 
dorff what  the  plaintiffs'  ''hid  would  he  for  that  joh;"  that 
the  plaintiffs  had  previously  looked  it  over  "to  determine- 
what"  their  "hid  wovJd  he  for  that  joh/'  that  they  did  that 
after  the  contract  was  let  to  the  defendant ;  that  before  put- 
ting in  their  bid,  prior  to  that  time,  they  "looked  over  the 
plans  and  specifications  carefully  as  to  what  was  required  in 
the  plastering  part  of  it;"  that  they  "knew  what  the  plans, 
and  specifications  required  as  to  plastering  and  lathing;"  that 
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at  that  time  they  understood  that  if  their  bid  should  be  ac- 
cepted they  would  be  controlled  by  such  plans  and  specifica- 
tions, but  that  at  the  time  of  tho  agreement  with  Findorff 
they  did  not  understand  that  they  were  bound  by  such  plans 
and  specifications;  that  they  did  understand  that  Mr,  Mc- 
Carthy had  the  contract  for  the  entire  work ;  that  they  knew 
that  they  were  making  the  contract  through  Findorff  with 
the  defendant,  as  the  other  party  to  the  contract;  that  they 
knew  the  plaintiffs  were  subcontractors ;  that  they  did  not  ex- 
pect to  do  the  work  differently  from  what  the  defendant  had 
-contracted  to  do  it,  and  that  they  were  bound  by  what  thev 
had  agreed  with  Findorff;  that  June  25,  1901,  being  the 
next  day  after  the  plaintiffs  commenced  work  on  the  Kappa 
House  they  received  notice  in  writing  from  Porter,  as  such 
superintendent,  that  their  lathers  were  "not  carrying  out  the 
requirements  of  the  specifications  where  they  call  for  all  out- 
side lathing  to  be  narrow  laths,  nailed  with  six  galvanized 
iron  cut  nails  to  each  lath;"  that  he  should  expect  the  lath 
then  "on  to  be  renailcd  in  order  to  be  satisfactory ;"  that  he 
showed  the  letter  to  Findorff,  who  said  Porter  was  the  super- 
intendent, and  that  the  plaintiffs  better  do  as  he  had  stated; 
that  they  understood  from  that  time  on  that  Porter  was  su- 
perintendent, and  that  the  plaintiffs  must  "do  the  work  under 
his  directions,  not  to  his  satisfaction ;"  that  the  plaintiffs  did 
not  get  any  certificate  from  Porter,  and  never  asked  for  any. 
August  4,  1901,  Porter  notified  the  defendant  in  writing  that 
the  plaintiffs  were  delaying  the  work  on  the  Kappa  House, 
and  that  there  would  certainly  be  trouble  unless  something 
was  done.  Two  days  afterwards  the  defendant  notified  the 
plaintiffs  in  writing  that  they  would  be  held  responsible  for 
all  cost  or  trouble  by  reason  of  such  delay.  As  indicated  in 
the  statement  of  facts,  the  specifications  mentioned  required 
all  work  to  be  executed  "to  the  satisfaction  of  the  architects 
and  person  superintending  the  work,"  The  defendant's  con- 
tract with  the  owners  required  all  work  to  be  executed  in  a 
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tliorough,  complete,  and  most  workmanlike  manner,  and 
agreeably  to  such  directions  as  should  be  given  from  time  to 
time  by  the  architects  or  Porter,  as  such  local  superintendent^ 
and  to  such  superintendent's  full  and  entire  satisfaction,, 
without  reference  thereon  to  any  other  person;  and  it  re- 
quired payment  to  the  defendant  by  the  owners  only  "on  the 
certificate  of  the  superintendent."  It  is  undisputed  that  the 
plaintiffs  did  not  do  the  plastering  to  the  satisfaction  of 
Porter,  and  that  he  refused  to  give  the  defendant  such  cei*- 
tificate  by  reason  of  the  failure  of  the  plaintiffs  to  do  the 
work  according  to  such  plans  and  specifications  and  contract. 
The  contention  that  the  contract  between  the  plaintiffs  and 
the  defendant  was  made  without  reference  to  such  specifica- 
tions and  contract  previously  made  between  the  defendant 
and  the  owners  of  the  Kappa  House  is  without  foundation. 
The  interviews  between  Findorff  and  one  of  the  plaintiffs,, 
which  resulted  in  the  making  of  the  contract,  were  without 
significance  or  meaning,  except  when  considered  with  ref- 
erence to  the  prior  contract  and  specifications.  They  say  they 
told  Findorff  what  the  plaintiffs'  "bid  would  be  for  the  job.'^ 
\Vhat  job  was  thus  referred  to  ?  Certainly  the  job  the  plaint- 
iffs had  previously  looked  over  "to  determine  what"  their 
"bid  would  be  for  that  job."  That  manifestly  occurred  about 
a  week  before  the  conversation  with  Findorff,  and  after  the 
defendant  had  sent  the  plans  and  specifications  to  the  plaint- 
iffs for  the  purpose  of  having  them  give  him  a  bid  on  the  job. 
At  that  time  they  saj  they  figured  and  returned  the  plans 
and  specifications,  which  figures  the  defendant  rejected  at 
the  Fair  Store  when  the  defendant  iiiformed  the  plaintiffs 
that  they  would  not  get  the  job  at  such  figures.  It  is  mani- 
fest that  the  job  thus  referred  to  meant  the  job  of  lathing  and 
plastering  which  the  defendant  had  agreed  to  perform  for 
the  owners  of  the  Kappa  House.  He  was  bound  to  perform, 
or  get  some  one  else  to  perform,  that  job  in  accordance  witli 
such  plans,  specifications,  and  contract.    If  the  work  should 
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be  done  in  any  other  way  it  would  be  of  no  value  to  the  de- 
fendant. This  was  well  known  to  the  plaintiffs  for  months 
before  the  conversation  with  Findorff.  When,  at  the  Fair 
Store,  one  of  the  pltiintiffs  asked  the  defendant  who  was 
going  to  do  the  plastering  work  on  the  Kappa  House,  he  man- 
ifestly referred  to  the  plastering  work  described  in  the  plans, 
specifications,  and  contract  upon  which  the  plaintiffs  had 
figured,  and  for  which  they  had  made  an  offer  to  the  defend- 
ant, which  he  then  rejected.  The  "job"  repeatedly  referred 
to  in  the  conversation  with  Findorff  manifestly  referred  to 
the  lathing  and  plastering  which  such  plans,  specifications, 
and  contract  required  to  be  done  by  the  defendant.  Of  courso 
it  was  competent  for  the  defendant  to  make  an  entirely  dif- 
ferent contract  with  the  plaintiffs.  But  no  man  of  ordinary 
judgment  would  be  expected  to  do  so  under  the  circumstances 
stated.  The  facts  admitted  by  the  plaintiffs  clearly  show  thai 
in  case  they  got  the  job  they  expected  to  do  the  lath  and  plas- 
tering work  on  the  Kappa  House  according  to  such  plans, 
specifications,  and  prior  contract,  and  that  the  negotiations 
through  Findorff  related  only  to  the  price  to  be  paid  by  the 
defendant  for  the  "job."  All  other  matters  and  details  were 
manifestly  understood  to  be  as  stated  in  such  plans,  specifica- 
tions,  and  prior  contract.  It  is  conceded  that,  had  the  plaint- 
iffs attempted  to  enforce  a  lien  against  the  Kappa  House  for 
such  plastering  work,  they  would  have  been  bound  to  take  no- 
tice of  the  terms  and  conditions  of  the  original  contract,  and 
been  controlled  thereby.  Schroeder  v.  Galland,  134  Pa.  St. 
27Y,  19  Atl.  632,  Y  L.  R  A.  711 ;  SJiaw  v.  First  Baptist 
Church,  44  Minn.  22,  46  N.  W.  146 ;  Shaver  v.  Murdoch,  36 
Cal.  293 ;  Eenley  v.  Wadsworth,  38  Cal.  356.  Here  it  stands 
admitted  that  the  plaintiffs  had  actual  notice  of  such  plan3, 
specifications,  and  prior  contract,  and  agreed  to  do  such  plas- 
tering work  according  to  the  terms  and  conditions  therein 
contained.  Hence  they  were  bound  to  do  the  work  to  the  sat- 
isfaction of  the  architects  and  Porter,  as  the  local  super- 
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intendent,  and  they  were  only  entitled  to  payment  upon 
doing  so. 

The  views  expressed  make  it  unnecessary  to  determine 
whether  it  was  error  for  the  trial  court  to  hold,  as  a  matter 
of  law,  that  the  plaintiffs  were  bound  to  know  of  the  exist- 
ence of  a  custom  in  the  city  thai  subcontractors  took  their  con- 
tracts subject  to  the  terms  and  conditions  of  the  contract  be- 
tween the  owners  and  the  principal  contractor,  notwithstand- 
ing the  evidence  tended  to  prove  that  the  plaintiffs  had  no 
knowledge  of  the  existence  of  such  custom.  In  addition  to 
cases  cited  by  counsel,  see  Chateaugay  0.  &  I.  Co.  v.  Blake, 
144  U.  S.  476,  12  Sup.  Ct.  731.  The  trial  court,  however, 
properly  held  that,  regardless  of  such  custom,  the  plaintiffs 
were,  as  a  matter  of  fact,  bound  by  the  terms  and  conditions 
of  such  original  contract,  and  were  only  entitled  to  payment 
upon  doing  so. 

By  the  Court. — The  judgment  of  the  circuit  court  is  af- 
firmed. 

SiEBEOKEB,  J.,  took  no  pail). 


BoRGMAN,  Respondent,  vs.  City  op  Antigo  and  another, 

Appellants. 

December  15,  190S— January  12,  1904. 

Municipal  corporations:  Bpectal  assessments:  Sprinkling  streets 

General  city  charter:  Adoption. 

1.  The  city  of  Antigo  had  no  power  under  its  special  charter  to 
sprinkle  streets  at  the  cost  of  lots  fronting  thereon.  Before 
it  attempted  to  take  proceedings  resulting  in  a  special  assess- 
ment against  plaintiffs'  lot,  it  adopted  from  the  general  city 
charter,  subd.  40,  sec.  925—52,  Stats.  1898  (authorizing  the  city 
"to  provide  for  sprinkling  its  streets  at  the  expense  of  the 
city  or  of  the  lots  or  parts  of  lots  fronting  thereon"),  but  did 
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not  adopt  sees.  925—175  to  925— 197a»  Stats.  1898.  or  any  part 
thereof,  regulating  the  procedure  necessary  to  authorize  such 
sprinkling,  and  for  .the  payment  of  the  expenses  thereof.  Held^ 
that  therehy  the  city  failed  to  adopt  the  whole  legislative 
scheme  providing  for  sprinkling  of  streets  and  charging  the 
cost  thereof  to  the  property  heneflted.  and  that  such  failure 
was  fatal,  rendering  the  attempted  adoption  of  suhd.  40,  sec. 
926—52,  invalid,  and  the  special  asseesment  on  plaintiffs  lot 
void. 
2.  In  such  case,  the  special  assessment  against  plaintiffs  lots  can- 
not be  upheld  under  ch.  40&,  Stats.  1898,  particularly  sec. 
926 — 10  thereof,  where  the  findings  of  the  trial  court,  sup- 
ported by  proof,  disclose  that  the  petition  by  which  the  pro- 
ceedings were  initiated  was  not  signed  by  the  owners  of  a 
majority  of  the  frontage  upon  the  street  which  was  to  be 
sprinkled,  and  that  the  city  wholly  omitted  to  contract  with 
the  persons  who  did  the  sprinkling. 

Appeal  from  a  judgment  of  the  circuit  court  for  Langlade 
county :  John  Goodland,  Circuit  Judge.    Affirmed, 

This  is  an  action  to  declare  illegal  and  void  certain  assess- 
ments of  a  sprinkling  tax  and  to  restrain  its  collection.  Eo- 
spondent  resides  in  and  owns  a  lot  fronting  on  Fifth  avenue 
in  the  city  of  Antigo,  The  proceedings  of  the  common  coun- 
cil of  the  city  relied  upon  to  fix  the  assessments  were  as  fol- 
lows: On  April  19,  1901,  the  council  by  notic3  directed  that 
the  committee  on  streets  and  bridges  look  up  the  matter  of 
sprinkling  of  streets.  April  24:th  the  committee  reported  that 
the  sprinkling  of  Fifth  avenue  for  the  1901  season  by 
Aug.  Brehmer  would  cost  $500.  The  committee  report  was 
adopted  by  motion.  At  the  same  meeting  a  resolution  was 
adopted  instructing  the  committee  on  streets  and  bridges  "to 
enter  into  an  agreement  with  Aug.  Brehmer  to  sprinkle  Fifth 
ave.,  a  macadam  street,  and  that  the  same  be  commenced  to- 
morrow, Apr.  25,  1901,  for  the  time  being  until  other  ar- 
rangements can  be  made.'^  April  29,  1901,  the  following 
proceedings  were  had:  "Petitions  read  for  sprinkling  Fifth 
ave.,  a  macadam  street.  By  Alderman  Briggs  moved  and 
seconded  that  the  petition  be  referred  back  to  the  committee 
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and  the  committee  be  given  further  time  to  get  more  sig- 
natures. Motion  carried."  May  6th  certain  petitions  were 
presented,  and  by  motion  all  petitions  or  motions  (were)  re- 
scinded, and  it  was  ordered  that  the  petition  be  referred  back 
for  legal  signatures.  The  council  further  decided  by  motion 
"that  no  petition  be  considered  unless  the  number  of  feet  be 
given  and  fixed  amount  of  said  lots  and  number  of  feet  to 
be  sprinkled."  May  9,  1901,  it  took  action  by  motion  "that 
Aug.  Brehmer  be  hired  at  the  rate  of  $3.50  per  day  for 
sprinkling  streets  in  the  petition  as  read  pending  the  ten 
days  for  advertising  for  bids  for  sprinkler  as  provided  by 
law,  and  that  the  said  Aug.  Brehmer  be  paid  thirty-five  cents 
per  hour  for  sprinkling  when  a  day's  work  is  not  done." 
Alderman  Briggs  was  added  "to  the  conmiittee  on  streets  and 
bridges  to  get  signatures  for  sprinkling  Fifth  ave.,  a  ma- 
cadam street."  May  14,  1901,  at  a  special  meeting  called  to- 
act  on  the  petition  for  the  sprinkling  of  Fifth  avenue,  a  ma- 
cadam street,  petitions  were  read  and  granted  upon  motion. 
A  bid  was  received  from  A.  F.  Brehmer  offering  to  sprinkle 
that  part  of  Fifth  avenue  on  which  the  property  in  this  case 
abuts  for  $500.  The  motion  to  accept  the  bid  of  Aug.  Breh- 
mer was  carried,  as  was  a  motion  instructing  the  committee 
on  streets  and  bridges  "to  enter  into  a  contract  with  Aug. 
Brehmer  as  to  how  the  streets  are  to  be  sprinkled,  time  and 
place."  Upon  motion  it  decided  "that  the  sprinkling  of 
streets  be  paid  for  monthly  pro  rata'*  Brehmer  was  paid 
a  total  of  $500  at  different  times  by  order  of  the  common 
council  out  of  the  general  fund  for  sprinkling  that  part  of 
Fifth  avenue  in  question ;  and  on  November  4th  the  council 
adopted  a  resolution  directing  that  the  sums  be  charged  to 
lots  as  specified  in  a  statement  made  by  the  city  clerk  appor- 
tioning the  costs  of  sprinkling  to  the  lot  owners.  The  notice 
calling  for  bids  was  published  on  May  17th  and  May  24th,. 
and  provided  for  sprinkling  from  June  1  to  November  1,. 
1901 ;  such  bids  to  be  received  on  or  before  May  29th. 
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On  the  evidence  submitted  the  court  found  that  subd.  40^ 
sec.  925 — 52,  Stats.  1898,  providing  for  sprinkling  of  streets 
at  the  cost  of  the  city,  or  of  the  lots  or  parts  of  lots  fronting 
thereon,  had  been  adopted  as  an  amendment  to  the  charter 
of  the  city;  that  no  resolution  charging  the  cost  thereof  to 
the  owner  of  the  lots  fronting  on  the  street  in  question  had 
been  passed  by  the  council;  that  the  petition  signed  by  re- 
spondent for  the  sprinkling  of  Fifth  avenue  neither  con- 
tained the  signature  of  the  owners  of  a  majority  of  the  front- 
age, nor  did  such  petition  provide  for  or  specify  that  the  costs 
of  sprinkling  be  charged  to  the  owners  of  the  lots;  that  no 
notice  of  a  hearing  in  the  matter  was  ever  received  by  the 
plaintiff,  nor  was  provision  made  for  such  a  hearing — and 
held  all  the  proceedings  taken  by  the  council  based  on  the 
petitions  illegal  and  void. 

The  portions  of  ch.  40a,  Stats.  1898,  covering  the  question 
before  us,  are  contained  in  subch.  XVIII,  relating  to  "city 
improvements,"  and  are  embraced  in  sees.-  925 — 175  to 
925 — 197a,  inclusive. 

Upon  the  trial  the  court  awarded  judgment  in  respond- 
ent's favor,  declaring  the  proceedings  void,  and  restraining 
the  city  from  any  attempted  enforcement  of  the  tax.  This 
is  an  appeal  from  that  judgment. 

For  the  appellants  there  was  a  brief  by  Henry  Hay,  attor- 
ney, and  Max  Hoffman^  of  counsel^  and  oral  argument  by 
Mr.  Hay. 

Geo.  W.  Latta,  for  the  respondent, 

SiEBECKEB,  J.  The  city  contends  it  adopted  subd.  40  of 
sec.  52,  subch.  VII  (subd.  40,  sec.  925—52,  Stats.  1898), 
of  what  is  known  as  the  general  city  charter  law,  which  pro- 
vides that  the  city  shall  have  power  "to  provide  for  sprinkling 
its  streets  at  the  expense  of  the  city  or  of  the  lots  or  parts 
of  lots  fronting  thereon.'^  By  sec.  175  of  subch.  XVII I 
(sec.  925 — 175,  Stats.  1898),  it  is  enacted  that  the  city  "may 
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cause  [such]  streets  and  alleys  to  be  swept,  sprinkled  and 
cleaned,"  and  "the  expense  of  such  work  or  improvement 
may  be  paid  in  whole  or  in  part  by  the  city,  or  by  the  prop- 
erty to  be  benefited  thereby,  as  the  council  may  direct,  but  in 
no  case  shall  the  amount  assessed  to  any  parcel  of  real  estate 
exceed  the  benefit  accruing  thereto  by  such  improvement  ex- 
cept in  case  of  sidewalk.'' 

The  city  had  no  power  under  its  special  charter,  before  the 
attempted  amendment,  to  sprinkle  streets  at  the  cost  of  the 
lots  fronting  thereon.  It  could  not,  therefore,  exercise  this 
power  unless  authorized  by  the  adoption  of  subd.  40,  sec.  52, 
subch.  VII.  That  the  attempted  adoption  of  this  subdivision 
by  the  city  of  Antigo  is  invalid  appears  clearly  under  the 
law  as  announced  in  Adams  v.  Beloit,  105  Wis.  363,  81 
N.  W.  869,  and  State  ex  rel.  Boycott  v.  Mayor,  107  Wis. 
654,  84  N.  W.  242.  It  was  therein  decided  that  a  city  under 
special  charter  may  adopt  a  part  of  the  general  charter  law 
if  it  is  an  integral  part  of  the  law,  complete  in  itself.  But 
the  part  adopted  must,  however,  "be  a  complete  law  in  all 
its  terms  and  provisions,  when  it  leaves  the  legislative  branch 
of  the  government,  so  that  nothing  is  left  over,"  save  that 
the  common  council  may  determine  whether  it  shall  be 
adopted  as  a  part  of  the  law  of  the  city.  {State  ex  rel.  Boy- 
cott V.  Mayor,  supra.)  When  the  city  chose  to  adopt  only 
subd.  40,  sec.  52,  subch.  VII,  granting  power  to  sprinkle 
streets  at  the  cost  of  the  city  or  of  the  lots  or  parts  of  lots 
fronting  thereon,  it  wholly  failed  to  adopt  the  legislative 
scheme  for  city  improvements  as  set  forth  in  subch.  XVIII 
of  this  law,  providing  that  cities  may  cause  streets  to  be 
sprinkled,  and  charge  the  costs  upon  property  to  the  extent 
it  is  benefited  thereby  as  a  special  assessment. 

Under  the  charter  as  it  stood  after  the  attempted  amend- 
ment it  contained  no  provisions  embodying  the  conditions 
and  the  procedure  prescribed  by  sees.  175-I97a,  inclusive, 
:as  necessary  conditions  to  authorize  it  to  make  any  of  the  im- 
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provements  therein  specified,  and  for  the  payment  of  the  ex- 
pense thereof  either  by  the  city  or  by  the  property  to  bo  bene- 
fited thereby.  The  result  is  that  by  the  attempted  amendment 
of  the  charter  the  city  assumed  to  acquire  a  power  under 
which  it  seeks  by  special  assessments  to  impose  the  expense 
of  carrying  it  into  effect  upon  property  in  a  manner  wholly 
at  variance  with  the  requirements  fixed  by  legislative  action 
for  the  exercise  of  this  municipal  function.  The  steps  to  be 
taken  to  accomplish  this  purpose  on  the  part  of  the  city 
council,  as  prescribed  in  the  sections  of  the  general  charter 
law,  are  deemed  important  and  essential  to  protect  these  in- 
dividual rights  and  the  interests  of  the  property  owner.  In 
State  ex  rel.  Boycott  v.  Mayor,  supra,  the  court,  in  speaking 
of  these  personal  rights,  said : 

"This  seems  to  be  the  very  thing  that  the  legislature  in- 
tended to  guard  against — ^the  guards  which  the  property 
owner  was  intended  to  have — and  it  is  the  very  safeguard 
which  the  council  have  denied  him." 

These  omissions  are  fatal,  and  render  the  attempted  adopt- 
ing of  subd.  40,  sec.  52,  subch.  VII,  as  part  of  the  city  cliar- 
ter,  invalid. 

This  result  disposes  of  this  branch  of  the  case  without  in- 
quiry into  the  question  whether  the  expense  of  sprinkling 
streets  can  be  charged  by  special  assessment  as  a  benefit  on 
lots  fronting  on  such  streets,  and  we  therefore  express  no- 
opinion  on  the  subject. 

It  is  urged  that  the  assessment,  if  not  valid  under  the 
above  conditions,  was  properly  made  within  the  powers  con- 
ferred upon  the  city,  as  one  incorporated  by  special  act^ 
under  ch.  406,  Stats.  1898,  relying  particularly  upon  th& 
provisions  of  sec.  926 — 10.  This  section  prescribes  that  tha 
expense  of  street  sprinkling  may  be  assessed  to  the  owner 
of  the  property  fronting  on  such  street  in  proportion  to  the 
frontage  of  each  owner,  excepting  street  crossings.  The  as- 
sessment under  these  provisions  was,  however,  clearly  illegaL 
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Any  action  under  this  section  requires,  as  a  condition  of  the 
validity  of  the  proceeding,  that  the  petition  to  sprinkle  a 
street  be  signed  by  the  owners  of  the  majority  of  the  frontage 
upon  the  street  or  part  of  street  which  is  to  be  sprinkled.  The 
court  found  that  the  petition  upon  which  the  council  assumed 
to  act  was  not  signed  by  the  owners  of  a  majority  of  the 
frontage  of  the  part  of  the  street  sprinkled,  and,  further,  that 
the  city  wholly  omitted  to  enter  into  a  contract  with  the  per- 
sons who  did  the  sprinkling.  Upon  examination  of  tho  evi- 
dence we  find  the  court's  conclusions  as  to  these  facts  are  sup- 
ported by  the  proof.  These  omissions  make  the  proceeding 
fundamentally  defective  and  void.  State  ex  rel.  Moore  v. 
Ashland,  88  Wis.  599,  60  N.  W.  1001;  Diechmann  v.  She- 
boygan Co.  89  Wis.  570,  62  N.  W.  410. 

It  is  unnecessary  to  consider  other  defects  in  the  council 
proceedings,  adverted  to  upon  the  argument 

By  the  Court, — Judgment  affirmed. 


Dawxey,  Respondent,  vs.  City  of  Antigo  and  another,  Ap- 
pellants. 

Decemher  15,  190S-^anuary  12,  1904. 

Borgman  v.  Antigo,  ante,  p.  296,  foUowed 

Appeal  from  a  judgment  of  the  circuit  court  for  Langlade 
county :  John  Goonr and,  Circuit  Judge.    Affinned. 

For  the  appellants  there  was  a  brief  by  Henry  Hay,  attor- 
ney, and  Max  Hoffman,  of  counsel,  and  oral  argument  by 
Mr.  Hay. 

Oeo.  W.  Latta,  for  the  respondent. 

SiEBECKEB,  J.  The  plaintiff  is  a  resident  and  property 
owner  of  the  city  of  Antigo,  and  brought  this  action  to  de- 
<-lare  a  special  tax  and  assessment  for  sprinkling  certain 
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streets  in  the  city,  invalid,  and  that  the  cloud  attempted  to 
be  created  upon  the  title  to  lots  owned  by  him,  as  a  result  of 
such  assessment,  be  removed.  The  facts  in  this  case  are 
identical  with  the  facts  in  the  case  of  Borgman  v.  Aniigo, 
<inte,  p.  296,  97  N.  W.  936,  except  that  respondent  in  this 
oase  did  not  sign  a  petition  for  sprinkling  any  of  the  streets 
in  the  city  of  Antigo.  The  case  is  ruled  by  the  Borgman 
Case,    The  judgment  must  therefore  be  affirmed. 

By  the  Court.^The  judgment  of  the  circuit  court  is  af- 
firmed* 


Mundt  and  another,  Appellants,  vs.  Shabow,  Garnishee, 

Respondent 

Decein1>er  16,  1009— -January  12,  1904, 

Oamishment:  "Dehts  due  or  to  "become  duef*  Buildinff  contracts: 

lAahility  of  oumer, 

A  Judgment  debtor  contracted  to  erect  a  building  on  the  prem- 
ises of  the  garnishee  defendant  for  $1,005,  under  a  contract 
whereby  the  garnishee  was  to  pay  the  laborers  and  material 
men  as  the  work  progressed,  on  the  contractor's  orders,  and 
any  sum,  oyer  such  payments  for  labor  and  material,  remain- 
ing unpaid  was  to  be  paid  the  contractor  on  the  completion 
of  the  building.  The  garnishment  papers  were  served  while 
the  work  was  in  progress,  and  oyer  two  months  before  the 
building  was  completed.  Held,  that  the  contract  for  the  erec- 
tion of  the  house  was  an  entirety,  and,  when  the  garnishment 
was  served,  there  was  nothing  absolutuely  due  nor  a  liability 
payable  at  a  future  time. 

Appeal  from  a  judgment  of  the  circuit  court  for  Outa- 
gamie county:  Johk  Goodland,  Circuit  Judge.    Affirmed, 

In  January,  1900,  an  oral  contract  was  made  between  John 
Meidam,  the  principal  <lefendant  herein,  and  William  Sha- 
bow, garnishee  herein,  for  the  erection  of  a  dwelling  house, 
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complete,  for  the  sum  of  $1,005,  which  was  to  include  the 
cost  of  all  the  material  and  labor.  The  workmen  and  mate- 
rialmen were  to  be  paid  by  Shabow  from  time  to  time  as  the 
work  progressed,  upon  the  consent  or  order  of  Meidam.  On 
the  completion  of  the  house,  and  after  all  the  bills  were  paid, 
the  balance,  between  the  amounts  paid  for  material  and  labor 
and  $1,005,  was  to  be  paid  to  Meidam.  April  22,  1900,  the 
plaintiffs  obtained  judgment  against  Meidam  for  the  sum  of 
$257.81  damages  and  costs.  On  June  20th  Shabow  was  gar- 
nished in  this  action.  The  construction  of  the  house  was  not 
completed  until  August  or  September.  On  October  6,  1900, 
Shabow  had  paid  for  labor  and  materials,  on  orders  received 
from  Meidam,  the  sum  of  $1,004.43,  and  had  also  some  time 
prior  to  June  20th  advanced  to  Meidam  the  sum  of  $20. 
Among  the  amounts  paid  by  Shabow  for  material,  after  June 
20th,  were  $231.90  for  lumber,  July  28th,  and  $182.99  for 
hardware,  September  l7th.  The  time  within  which  liens 
for  material  furnished  and  labor  rendered  could  be  filed  had 
not  expired  when  the  garnishment  was  served. 

The  cause  was  submitted  for  the  appellants  on  the  brief  of 
Joseph  Roemer  and  Theo.  Berg,  and  for  the  respondent  on 
that  of  Albert  H.  Krugmeier. 

SiEBECKEE,  J.  Was  the  garnishee,  Shabow,  indebted  to 
Meidam,  the  judgment  debtor,  or  had  he  property  in  his  pos- 
session or  under  his  control  belonging  to  Meidam,  when  the 
garnishment  process  was  served?  The  facts  are  practically 
undisputed.  It  appears  from  the  finding  of  the  trial  court 
that  the  garnishee  defendant,  Shabow,  and  John  Meidam 
made  an  oral  agreement  whereby  Meidam  agreed  to  build 
a  house  for  Shabow  for  the  sum  of  $1,005;  that  this  sum 
was  to  be  payment  in  full  for  all  material  and  labor  required 
to  complete  the  building;  that  Shabow  was  to  pay  for  the 
labor  and  material  as  the  work  progressed  upon  the  order  and 
direction  of  Meidam,  and,  if  any  sum  remained  due  on  this 
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contract  above  the  amount  paid  for  labor  and  material,  Mei- 
dam  was  to  receive  it.  The  house  was  not  completed  until 
about  September  1,  1900.  The  court  held  that  the  garnishee 
sustained  no  liability  to  the  judgment  creditor  on  this  con- 
tract at  the  time  the  garnishment  was  served.  The  contract 
made  between  the  parties  reqiiired  complete  performance  on 
the  part  of  Meidam  before  any  sum  was  due  him,  and  Sha- 
bow owed  nothing  on  the  contract  June  20th,  except  such 
amounts  as  he  had  obligated  himcelf  to  pay  for  labor  and 
material.  While  the  house  remained  unfinished,  no  ground 
of  liability  in  Meidam's  favor  existed.  This  court  has  re- 
peatedly held  that  a  garnishee  is  not  liable  unless  it  appears 
that  he  is  absolutely  liable  to  the  principal  defendant  when 
the  garnishment  is  served.  The  "debts  due  or  to  become  due'^ 
under  sec.  2768,  Stats.  1898,  relate  to  such  as  the  garnishee 
owes  absolutely,  and  have  been  construed  to  cover  debts  which 
are  an  absolute  liability,  though  payable  at  some  future  date. 
Smith  V.  Davis,  1  Wis.  447 ;  Bishop  v.  Young,  17  Wis.  46 ; 
Foster  v.  Singer,  69  Wis.  392,  34  K  W.  395 ;  Vollmer  v. 
C.  &  N.  W.  R.  Co.  86  Wis.  306,  56  N.  W.  919;  Evans  v. 
Rector,  107  Wis.  286,  83  N.  W.  292.  The  contract  between 
Meidam  and  Shabow  must  be  held  to  be  an  entirety,  and 
when  the  garnishment  was  served  there  was  nothing  abso- 
lutely due  nor  a  liability  payable  at  some  future  time. 

By  the  Court. — The  judgment  of  the  circuit  court  is  af- 
firmed. 

Vol.  120—20 
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MoBGAN,  Appellant,  vs.  Pleshek,  Respondent 
December  16,  1903— January  12, 1904, 

Negligence:  Personal  injuries:  Contributory  negligence:  Evidence: 

Conflicting  inference:  Question  for  jury. 

In  an  action  for  personal  injury  alleged  to  have  been  caused  by 
defendant's  negligence,  the  evidence,  stated  in  the  opinion, 
considered,  and  held  to  present  a  situation  from  which  a  rea- 
sonable Inference  could  be  drawn  In  support  of  either  party 
to  the  action  on  the  question  of  defendant's  negligence  and 
of  plaintifT's  contributory  negligence,  and  it  was  therefore 
error  to  direct  a  verdict. 

Appeal  from  a  judgment  of  the  circiiit  court  for  Shawano 
county :  John  Goodland,  Circuit  Judge.    Reversed. 

This  is  an  action  to  recover  for  personal  injuries  and  for 
damages  to  appellant's  property  caused  by  respondent  Ap- 
pellant alleges  that  the  injuries  were  caused  by  respondent's 
negligence  and  carelessness  in  managing  his  horses  and  com- 
ing into  collision  with  him,  causing  his  buggy  to  upset,  and 
throwing  him  into  the  street;  resulting  in  injuries  to  his 
body,  which  made  him  sick  and  prevented  him  from  attend- 
ing to  his  business.  These  charges  respondent  denies.  It 
appears  by  the  evidence  that,  while  appellant  and  respond- 
ent were  using  the  public  streets  of  the  city  of  Shawano,  their 
vehicles  collided,  causing  the  accident  in  question.  Appel- 
lant was  in  his  buggy,  and  h^d  stopped  to  speak  with  one 
Holtz,  on  Main  street  at  a  point  between  the  center  and  the 
west  line  of  the  street,  running  north  and  south,  either  near 
or  on  the  south  line  of  an  alley  running  at  right  angles  to  the 
street.  Respondent  drove  from  this  alley  onto  the  street  with 
his  team  of  horses  and  lumber  wagon.  There  was  testimony 
tending  to  show  that,  while  appellant  was  so  occupying  Main 
street,  respondent  drove  out  of  the  alley  toward  Main  street 
over  the  sidewalk  and  an  incline  on  the  space  between  the 
sidewalk  and  the  gutter,  and  then  into  the  street,*  thereby  col- 
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liding  with  appellant's  vehicle,  and  tipping  it  and  throwing 
him  onto  the  street.  Thereiwas  evidence  tending  to  show  that 
respondent  had  ample  space  and  opportunity  to  drive  to  the 
north  of  appellant's  vehicle,  and  thus  avoid  colliding  with  it. 
Appellant  testifies  that  his  position,  was  eight  or  ten  feet  south 
of  the  alley  line,  and  that  he  did  not  observe  respondent  until 
he  drove  into  his  vehicle.  Other  witnesses  testified  upon  this 
subject,  some  corroborating  and  others  contradicting  the  ap- 
pellant as  to  the  position  of  his  buggy  in  respect  to  the  alley 
line,  and  the  space  afforded  respondent,  in  the  use  of  th^ 
street,  for  avoiding  a  collision  with  appellant's  buggy.  A 
number  of  witnesses  were  called  by  both  parties,  who  tes- 
tified to  matter  material  to  the  issue,  and  whose  evidence 
conflicted  on  important  matters.  At  the  conclusion  of  the 
testimony,  respondent's  counsel  moved  for  a  direction  of  the 
verjjict  in  his  favor.  The  court  granted  the  motion,  and 
awarded  judgment  dismissing  the  complaint. 

For  the  appellant  there  was  a  brief  by  Dreier  &  Winter, 
attorneys,  and  Wallrich,  Dillett  &  Larson,  of  counsel,  and 
oral  ai^ument  by  M,  0,  Eberlein 

For  the  respondent  there  was  a  brief  by  E.  V.  Werner, 
attorney,  and  E.  M.  Wescott,  of  counsel,  and  oral  argument 
by  Mr,  Werner, 

SiEBECKEB,  J.  The  complaint  chaises  respondent  vnth 
negligence  in  driving  his  te^  of  horses,  and  thereby  caus^ 
ing  his  wagon  to  collide  with  appellant's  buggy.  It  was 
shqwn  that  the  parties  were  at  the  city  of  Shawano  on  the 
day  of  the  accident,  driving  their  teams,  each  consisting  of 
two  horses  and  a  vehicle;  that,  while  upon  Main  street,  re- 
spondent's wagon  collided  with  appellant's  buggy,  causing 
him  to  fall  to  the  ground.  At  the  time  of  collision,  appellant 
had  stopped  his  team,  and  was  seated  in  the  buggy,  convers- 
ing with  one  of  the  witnesses  (Mr.  Holtz).  He  had  driven 
southward,  crossing  the  lines  of  an  alley  connecting  at  right 
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angles  from  the  west  with  Main  street  The  respondent  drove 
from  the  alley  toward  the  street/  crossing  a  sidewalk  and  an 
incline  toward  the  gutter,  and  onto  the  street.  The  burden 
of  the  argument  in  this  case  was  directed  to  the  inquiries 
whether  the  trial  court  erred  in  holding  that  the  evidence  did 
not  tend  to  show  that  respondent  was  guilty  of  negligence, 
as  charged,  and  whether  the  evidence  established  that  appel- 
lant was  guilty  of  negligence  contributing  to  produce  the  in- 

J^iry- 

The  rule  is  well  settled  that,  if  there  is  any  credible  evi- 
dence in  the  case  from  which  a  reasonable  inference  may  be 
drawn  in  support  of  the  claim  of  either  party  to  the  action, 
then  the  court  cannot  assume  to  decide  the  controversy  as  a 
matter  of  law.  Under  such  circumstances,  the  qiiestions  of 
fact  must  be  submitted  to,  and  determined  by,  a  jury.  Beyer 
v.  SL  Paid  F.  &  M.  Ins.  Co.  112  Wis.  138,  88  N.  W...57; 
Leicis  V.  Prien,  98  Wis.  87,  73  N.  W.  654.  The  trial  court 
held  the  evidence  did  not  tend  to  show  that  respondent  was 
guilty  of  negligence  in  colliding  with  appellant's  vehicle. 
There  was  testimony  in  the  case  that  appellant  had  crossed 
and  driven  beyond  the  full  width  of  the  alley  to  a  distance 
of  from  six  to  eight  feet  before  he  stopped  his  team  on  Main 
street,  and  that  respondent  could  have  cleared  his  buggy  if 
he  had  driven  directly  and  straight  out  into  the  street  when 
coming  from  the  alley.  Some  of  the  witnesses  who  observed 
the  parties  and  location  of  the  two  teams  testified  that  there 
was  ample  street  space  for  a  person  driving  from  the  alley 
to  avoid  encountering  appellant's  buggy,  and  nothing  to  pre- 
vent driving  a  team  of  horses  to  the  right,  if  necessary,  in 
passing  from  the  alley  onto  Main  street.  The  facts  estab- 
lished by  the  situation  itself  indicate,  if  the  jury  had  found 
that  appellant  had  actually  passed  by  the  alley  six  or  eight 
feet,  then  respondent  must  of  necessity  have  turned  toward 
his  buggy  before  colliding  with  him.  True,  there  was  con- 
siderable testimany  tending  to  show  that  respondent  endeav- 
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ored  to  avoid  coming  in  contact  with  appellant's  vehicle 
which  was  clearly  within  his  view  when  he  approached  the 
street.  This  emphasizes  the  fact  that  the  evidence  upon  the 
question  of  negligence  sharply  conflicted,  and  that  the  jury 
might  reasonably  have  drawn  different  inferences  in  support 
of  the  claims  of  either  party.  We  are  persuaded  there  was 
credible  evidence  in  the  caBe  to  justify  the  jury  in  drawing 

■ 

the  inference  that  respondent  was  guilty  of  negligence  in  col- 
liding with  appellant's  buggy,  and  that  appellant  was  free 
from  contributory  negligence.  On  the  other  hand,  the  jury 
would  have  been  justified  had  they  found  no  actionable  neg- 
ligence against  respondent.  This  question  should  have  been 
submitted  to  the  jury,  under  the  rule  that  persons  using  the 
public  streets  must  exercise  reasonable  care  to  avoid  collisions 
with  persons  or  vehicles.  Stringer  v.  Frost,  116  Ind.  477, 
19  K  E.  331 ;  Evans  v.  Adams  Ex.  Co.  122  Ind.  362,  23 
N.  E.  1039 ;  Vollner  v.  Bereris,  50  Wis.  494,  7  I^^.  W.  371 ; 
Beltonv.  Baxter,  58  N.  Y.  411 ;  Quirk  v.  IIoU,dd  Mass.  164. 
We  need  not  call  further  specific  attention  to  the  evidence 
upon  tiie  question  of  appellant's  negligence  as  contributing 
to  the  injury.  It  does  not  appear  specifically  whether  the 
court  put  its  ruling  upon  this  ground,  or  not;  but,  since  it 
was  included  in  the  motion  for  the  direction  of  a  verdict,  wo 
must  assume  the  court  concluded  that  appellant  was  guilty 
of  a  want  of  ordinary  care,  contributing  to  produce  the  acci- 
dent. If  his  testimony,  as  well  as  other  evidence  adduced, 
be  taken  as  true,  it  cannot  be  said,  as  a  matter  of  law,  that 
any  want  of  ordinary  care  on  his  part  proximately  con- 
tributed to  the  injury.  If  the  jury  had  found  from  the  tes- 
timony of  appellant  and  others  who  were  eyewitnesses  to  the 
occurrences  that  he  exercised  ordinary  care  in  stopping  his 
vehicle  on  the  street  and  at  the  place  specified,  and  that  he 
was  unaware  of  resjx>ndent's  approach  or  that  his  safety  was 
in  any  way  imperilled,  it  could  not  be  held  as  conclusively 
established  that  he  was  guilty  of  want  of  ordinary  care,  con- 
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tributing  to  produce  the  accident  Yet  by  a  different  infer- 
ence of  fact  from  the  evidence  he  might  be  deemed  guilty  by 
the  jury  of  contributory  negligence.  When  no  conflicting 
reasonable  inferences  can  be  drawn  from  the  evidence  as  to 
the  question  of  negligence,  it  is  a  matter  of  law  for  the  court ; 
but,  when  the  evidence  is  such  that  conflicting  reasonable  in- 
ferences may  be  drawn,  it  is  a  matter  for  the  jury.  Curry 
17.  C.  &  N.  W.  B.  Co.  43  Wis.  665.  This  state  of  the  evidence 
left  the  question  of  appellant's  contributory  negligence  un- 
certain, upon  the  proof,  and  therefore  should  have  been  sub- 
mitted under  proper  instructions  from  the  court  Powell  v. 
Ashland  I.  &  8.  Co.  98  Wis.  35,  73  N.  W.  573 ;  Maanum  v. 
Madison,  104  Wis.  272,  80  N.  W.  591. 

From  this  it  results  that  the  judgment  must  be  reversed. 

By  the  Court. — The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  remanded  for  a  new  triaL 


Valentine-Clabk    Compan^y,    Appellant,    vs.    Shawano 

County,  Respondent 

December  16,  1903— -January  12^  1904. 

Taxation:  Foreign  corporations:  Personal  property:  Situs  for  ow- 
sessment:  "Merchants*  goods,  wares,  and  commodities" 

Plaintiff,  a  foreign  corporation  dealing  In  cedar  posts  and  poles, 
had  Its  yards  and  a  resident  agent  at  New  London,  in  Outa- 
gamie county.  On  the  first  of  May  it  owned  a  quantity  of 
cedar  posts  and  poles  cut  and  piled  at  Aniwa,  in  Shawano 
county,  where  It  Inspected  and  pealed  them,  and  then  grad- 
ually shipped  them  as  cars  could  he  obtained,  mostly  to  its 
New  London  yard,  but  some  directly  to  purchasers  as  orders 
were  received  at  its  New  London  office.  Sec.  1040,  Stats.  1898, 
provides  that  the  personal  property  of  a  foreign  corporation, 
having  an  agent  residing  in  this  state,  shall  be  assessed  in 
the  district  where  the  agent  resides;  that  "merchants'  goods^ 
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wares,  and  commodities  kept  for  sale  .  .  .  shall  be  assessed 
In  the  district  where  located;"  that  saw  logs  and  timber  which 
are  to  be  sawed  or  manufactured  in  this  state  by  or  for  the 
owner  shall  be  assessed  in  the  district  where  the  mill  is  lo- 
cated»  and  that  saw  logs,  etc.,  and  other  articles  not  being 
manufacturer's  stock,  shall  be  assessed  in  the  district  where 
the  owner  or  agent  in  charge  resides.  Plaintiff  returned  its 
property  at  Anlwa  for  assessment  and  taxation  at  New  London, 
but  It  was  also  assessed,  and  taxed  as  merchants'  stock  in 
Shawano  county.  Plaintiff  paid  the  taxes  so  levied  In  Shawano 
county  under  protest,  and  brought  suit  to.  recover  them  back. 
Held,  that  such  poles  and  posts  were  merchants'  goods,  wares, 
and  commodities,  and  were  "kept  for  sale"  in  Shawano  county, 
within  the  calls  of  said  sec.  1040,  and  hence  taxable  there. 

Appeai.  from  a  judgment  of  the  circuit  court  for  Shawano 
county :  John  GooDijLKrD,  Circuit  Judge.    Affirmed. 

The  plaintiff  jfiled  a  claim  with  the  county  board  of  Sha- 
wano county  to  recover  personal  property  taxes  for  1900,  paid 
by  it  under  protest.  The  claim  being  disallowed  by  the 
county  board,  the  plaintiff  appealed  to  the  circuit  c6urt, 
where  the  action  was  tried  by  the  court,  and  tha  appeal  dis- 
mised  upon  findings  of  fact,  and  the  plaintiff  appeals  to  this 
.  court  Many  of  the  facts  were  stipulated,  and  there  was  no 
very  serious  dispute  as  to  the  other  facts.  It  appeared  that 
the  plaintiff  was  a  foreign  corporation  dealing  in  cedar  posts 
and  poles,  and  having  a  yard  at  the  city  of  New  London, 
Outagamie  county,  where  it  also  has  a  resident  agent  in 
charge  of  its  business;  that  on  May  1,  1900,  it  owned  con- 
siderable quantities  of  cedar  posts  and  poles  which  had  been 
cut  in  the  vicinity  and  were  piled  in  the  village  of  Aniwa 
and  Bimamwood  and  the  town  of  Aniwa,  Shawano  county; 
that  the  plaintiff's  custom  was  to  inspect  and  peel  the  posts 
and  poles  at  these  places ;  that  no  agent  or  office  was  kept  at 
either  of  these  places,  but  the  posts  and  poles  were  gradually 
shipped  away  as  cars  were  obtained,  the  greater  part  being 
shipped  to  the  New  London  yard  to  await  sale,  but  some  por- 
tion being  shipped  directly  to  purchasers  as  orders  were  re- 
ceived at  the  New  London  office.     The  plaintiff's  evidence 
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tended  to  show  that  only  ten  to  twelve  per  cent,  was  shipped 
direct  to  customers,  but  there  was  other  proof  tending  to  show 
that  the  amount  so  shipped  was  considerably  larger.  The 
plaintiff  returned  this  property  for  assessment  and  taxation 
at  New  London,  but  it  was  also  assessed  and  taxed  as  mei^ 
chants'  stock  in  Shawano  comity,  and  the  taxes  so  levied  in 
Shawano  county  and  paid  under  protest  are  now  sought  to  be 
recovered  in  this  action. 

C.  H.  McDontildj  attorney,  and  Charles  E.  Vronmnj  of 
counsel,  for  the  appellant 

E,  V.  Werner  J  for  the  respondent 

WiNSLow,  J.  The  question  in  this  case  is  whether  the 
posts  and  poles  piled  at  Aniwa  and  Birnamwood,  in  Sha- 
ivano  county,  and  awaiting  shipment,  were  taxable  in  that 
county,  or  in  Outagamie  county,  where  the  plaintiffs  yard 
wasx  located  and  their  agent  resided.  The  question  depends 
upon  the  construction  to  be  given  to  the  terms  of  sec.  1040, 
Stats.  1898.  Whatever  might  be  our  conclusion  as  to  the 
proper  construction  of  this  section  as  an  original  proposition, 
the  question  seems  to  have  been  already  settled  by  the  de- 
cisions of  this  court  So  far  as  necessary  to  be  stated,  that 
section  provides  generally:  That  personal  property  shall  be 
assessed  in  the  district  where  the  owner  resides,  except  as 
otherwise  provided.  That  if  the  owner  be  a  nonresident,  or 
a  foreign  corporation,  having  an  agent  residing  in  this  state, 
it  shall  be  assessed  in  the  district  where  the  agent  resides, 
but,  if  there  be  no  agent,  then  in  the  district  where  the  same 
is  located,  except  as  otherwise  provided.  "Merchants'  goods, 
wares,  and  commodities  kept  for  sale  .  .  .  shall  be  as- 
sessed in  the  district  whore  located."  Saw  logs  and  timber 
which  are  to  be  sawed  or  manufactured  in  any  mill  in  this 
state  by  or  for  the  owner  shall  be  assessed  in  the  district 
where  the  mill  is  located,  but  saw  logs,  timber,  ties,  lumber, 
and  other  articles,  not  being  manufacturers'  stock,  shall  be 
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assessed  in  the  district  where  the  owner  or  agent  in  charge 
of  the  same  resides. 

It  is  clear  from  our  decisions  that  such  property  as  is  in 
•question  here,  if  owned,  as  in  the  present  case,  by  a  lumber  or 
timber  merchant,  and  kept  for  sale,  is  covered  by  the  words 
"merchants'  goods,  wares,  and  commodities/'  Being  such, 
it  is  not  included  in  the  subsequent  clause  providing  that  saw 
logs,  timber,  ties,  lumber,  and  other  articles,  not  being  manu- 
facturers' st<Ksk,  is  to  be  assessed  where  the  owner  or  agent  in 
charge  resides.  Mitchell  v.  Plover,  63  Wis.  548,  11  X.  W. 
27 ;  Torrey  v.  Shawano  Co.  79  Wis.  162,  48  K  W.  246.  The 
question  simply  is,  therefore,  whether  the  posts  and  poles 
were  "kept  for  sale"  in  Shawano  county.  The  appellant's 
contention  is  that  they  were  really  only  in  transit  to  the  yard 
at  New  London,  and  cannot  in  any  proper  sense  be  said  to 
have  been  "kept  for  sale"  or  "located"  in  Shawano  county. 
This  contention  is  fully  answered  by  the  decision  in  the  case 
of  Sanford  v.  Spencer,  62  Wis.  230,  22  K  W.  465.  That 
was  a  case  where  lumber  owned  by  nonresident  lumber  mer- 
chants, having  no  agent  in  this  state,  was  piled  at  Spencer, 
and  from  there  was  shipped  partly  to  purchasers  and  partly 
to  the  owners'  yards  in  Illinois,  and  it  was  held  to  be  mer- 
chants' goods  kept  for  sale  at  Spencer  because  of  the  fact  that 
part  of  it  was  shipped  directly  to  customers,  although  no  sale 
was  made  at  Spencer.  In  that  case  it  was  said  that  under 
the  evidence  there  could  be  no  doubt  that  all  would  have  been 
sold  and  shipped  to  customers  directly  from  Spencer  had  the 
demands  of  customers  been  sufficient.  The  same  reasoning 
is  equally  applicable  to  the  present  case,  and  is  controlling. 

By  the  Court. — Judgment  affirmed. 
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Gross,  Appellant,  vs.  Heckebt,  Respondent' 

Decemher  16,  190S— January  12,  1904, 

Landlord  and  tenant:  Absolute  assignment  of  lease  as  security: 
Parol  evidence:  "Real  party  in  interest:"  Failure  to  deliver 
possession:  Knowledge  of  lessees  intentions:  Damages:  Stat- 
ute of  frauds:  Value:  Sale  as  evidence:  Advance  payment  to- 
employee:  Delay  in  making  sale:  Storage  and  care:  Value  of 
term, 

1.  It  Is  competent  to  show  by  parol  eyidence  that  an  assignment 

of  a  lease,  absolute  on  its  face,  was  given  as  security  only. 

2.  In  an  action  to  recover  damages  for  breach  of  a  lease,  it  appeared 

that  the  lessee  had  assigned  the  lease,  in  form  absolutely,  to 
secure  an  obligation  which  never  ripened  into  an  indebtedness 
due  or  to  become  due,  and  which  had  been  wholly  extinguished, 
before  the  commencement  of  the  action.  Held,  that  the  lessee 
was  the  real  party  in  interest  and  could  maintain  the  action, 
in  his  own  name. 

3.  The  damages  recoverable  for  breach  of  contract  are  such  as  may 

fairly  and  reasonably  be  considered  the  natural  and  proximate 
result  thereof,  and  in  the  light  of  circumstances,  special  or 
otherwise,  known  to  both*  parties  at  the  time  of  making  the 
contract,  may  reasonably  be  supposed  to  have  been  in  contem- 
plation by  them  as  the  probable  result  of  such  breach. 

4.  Where  a  lease  is  made  covering  in  whole  or  in  part  an  outstand- 

ing term,  the  circumstances  being  such  that  the  lessor  knows 
or  ought  to  know  that  his  lessee  will  not  be  able  to  enjoy  such 
term  according  to  the  agreement,  the  lessor  is  deemed  guilty 
of  a  wrong  of  a  fraudulent  character,  rendering  him  liable  not 
merely  for  the  rent  which  has  been  paid  in  advance,  with  in- 
terest, but  also  for  special  damages  under  the  rule  therefor 
applicable  to  ordinary  contracts. 

6.  A  contract  to  sell  an  article,  which  contemplates  that  the  vendor 
shall  first  manufacture  or  produce  it  by  the  use  of  labor  and 
capital,  is  not  within  the  statute  of  frauds  (sec.  2308,  Stats. 
1898). 

6.  In  an  action  to  recover  damages  for  breach  of  a  lease  of  a  store 
building,  it  appeared  that  at  the  time  the  lease  was  made  the^ 
lessor  knew  that  the  lessee  intended  to  use  th^  premises  for 
saloon  purposes  and  proposed  to  prepare  therefor  prior  to  the 
commencement  of  the  term.  Held,  that  the  plaintiff  might  re- 
cover the  difference  between  the  cost  of  saloon  fixtures, ^ap- 
pliances^ and  liquors  which  he  had  ordered  for  use  in  the  de- 
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mised  building  and  their  market  value  in  cash  at  the  time 
of  the  breach,  with  interest  from  such  time. 

7.  In  such  case,  the  value  at  the  time  of  the  breach  may  be  estab- 

lished by  evidence  of  a  sale  made  within  a  reasonable  time- 
after  the  breach  and  in  a  manner  reasonably  calculated  to  pro- 
duce the  fair  market  value;  but  in  the  absence  of  such  a  sale 
the  value  may  be  established  by  other  competent  evidence. 

8.  In  such  case,  evidence  that  the  lessee  paid  a  certain  sum  for  a 

release  from  liability  on  a  contract  for  the  purchase  of  a  stock 
of  liquors,  which  were  never  delivered,  does  not  establish  that 
the  market  value  of  the  liquors  at  the  time  of  the  breach  was 
the  difference  between  the  contract  price  and  the  amount  so 
paid  for  such  release. 

9.  In  such  case,  an  advance  pasrment  made  by  the  lessee  to  a  person 

engaged  by  him  to  aid  in  conducting  the  saloon  business  is  not 
a  proper  element  of  damages  in  an  action  for  breach  of  the 
lease. 

10.  In  such  case,  a  sale  of  the  property  purchased  by  the  lessee  eight 
months  after  the  breach  of  the  lease  is  held  too  remote  ta  be 
reasonable,  In  the  absence  of  some  explanation,  and  some  evi- 
dence that  the  property  at  that  late  date  would  probably  have 
brought  substantially  the  price  which  might  have  been  obtained 
at  or  about  the  time  of  the  breach. 

IL  In  such  case,  no  allowance  for  storage  or  care  of  the  property 
purchased  by  the  lessee  should  be  made  him  in  assessing  his 
damages  for  breach  of  the  lease  except  as  a  part  of  the  legiti- 
mate expenses  of  a  sale  made  to  create  evidence  of  value. 

12.  In  such  case,  the  lessee  would  be  entitled  to  recover  as  an  ele- 
ment of  damages  any  excess  in  the  value  of  the  term  over  the 
agreed  rent,  but  evidence  that  the  premises  were  exceptionally 
valuable  for  saloon  purposes,  and  that  the  prior  tenant  had 
made  a  profit  of  |2,000  per  year  in  that  business,  is  held  too 
uncertain  to  warrant  an  award  on  that  ground. 

Appeal  from  a  judgment  of  the  circuit  court  for  Outa- 
gamie county:  John  Goodland,  Circuit  Judge.     Reversed. 

Action  for  damages  for  breach  of  contract.  Plaintiflf 
claimed  that  on  February  6,  1901,  defendant  in  writing 
leased  to  him  a  two-story  brick  building  and  its  appurte- 
nances in  the  city  of  Appleton  for  the  purposes  of  a  saloon, 
the  term  of  the  lease  being  five  years  from  April  1,  1901, 
with  an  option  for  an  additional  term  of  five  years,  the  rent 
charge  being  $Y6  per  month  payable  in  advance  on  the  first 
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day  of  each  month;  that  in  and  by  said  lease  defendant 
agreed  to  put  plaintiff  in  possession  of  the  leased  property 
April  1,  1901 ;  that  defendant  knew  at  the  date  of  the  lease 
that  plaintiff  intended  to  keep  a  saloon  on  the  premises  and 
to  prepare  therefor  prior  to  April  1,  1901,  by  purchasing  fur- 
niture, fixtures,  and  other  articles  necessary  for  such  busi- 
ness ;  that  relying  upon  obtaining  possession  of  the  premises 
pursuant  to  such  lease  plaintiff  spent  much  time  and  money 
making  such  preparations.  The  rental  value  of  the  premises 
for  the  term  of  five  years  was  $2,000.  Plaintiff  fully  per- 
formed the  conditions  of  the  lease  on  his  part  Defendant 
failed  to  do  so.  He  did  not  deliver  possession  of  such  prem- 
ises to  plaintiff  April  1,  1901.  At  the  time  of  the  making 
of  such  lease  they  were  occupied  by  a  lessee  who  continued 
in  possession,  under  contract  with  defendant,  for  several 
months  after  the  commencement  of  the  plaintiff's  term.  They 
were  specially  valuable  for  the  purposes  for  which  plaintiff 
leased  the  same.  He  suffered  damages  by  reason  of  defend- 
ant's breach  of  agreement,  to  the  amount  of  $6,500  in  the 
whole,  for  which  sum  judgment  was  demanded  with  costs. 

The  answer  admitted  the  execution  of  the  lease,  but  denied 
that  defendant  had  knowledge  at  the  date  thereof  that  plaint- 
iff purposed  using  the  premises  for  a  saloon  business.  The 
allegations  of  the  complaint  in  respect  to  damages  were  put 
in  issue,  and  it  was  alleged  that  the  action  was  not  brought 
by  the  real  party  in  interest  in  that,  before  the  commence- 
ment thereof,  the  lease  was  assigned  by  plaintiff  to  the  S.  C. 
Ilerbst  Importing  Company. 

The  cause  was  referred  to  F.  S.  Bradford  to  hear,  try'  and 
determine.  Upon  the  trial  there  was  evidence  establishing 
or  tending  to  establish  the  following  facts:  Soon  after  the 
lease  was  made  it  was  assigned  to  the  S.  C.  Herbst  Importing 
Company  mentioned  in  the  answer,  solely  as  security.  The 
defendant  had  knowledge  at  the  time  the  lease  was  made  that 
plaintiff  purposed  using  the  premises  for  a  saloon  and  to  pre- 


U]  JANUAKY  TERM,  1904.  317 

•Groes  v.  Heckert,  120  Wis.  314. 

pare  therefor  before  the  commencement  of  his  term.  The- 
premises  were  more  than  ordinarily  valuable  for  a  saloon 
business.  In  the  course  of  plaintiff's  preparations  for  occupy- 
ing the  leased  premises  he  contracted  for  and  incurred  lia- 
bilities as  follows:  For  saloon  fixtures,  $917;  matting,  $150; 
glassware  of  various  kinds,  $386.99;  gas  fixtures,  $136; 
liquors,  $1,623.15.  By  reason  of  defendant's  failure  to  de- 
liver possession  of  the  leased  premises  as  agreed,  plaintiff  was 
unable  to  use  the  property  so  contracted  for.  The  saloon 
fixtures  were  not  suitable  for  any  other  premises.  The  value 
of  such  fixtures  to  plaintiff  under  the  circumstances,  was 
$650.  Plaintiff  never  took  the  matting,  though  it  was  made 
specially  for  him.  It  was  not  salable  to  any  other  person  at 
any  price.  Plaintiff  partially  paid  for  the  glassware,  and  be- 
came bound  to  pay  the  balance  of  the  indebtedness  therefor. 
The  market  value  thereof  for  a  resale  would  not  exceed  sixty 
per  cent,  of  the  cost  to  plaintiff.  The  value  of  the  gas  fixtures 
on  a  resale  would  not  exceed  $25.  Plaintiff  made  a  payment 
upon  the  indebtedness  for  liquors.  Upon  finding  that  he 
could  not  get  possession  of  the  saloon  building  as  agreed,  ho 
obtained  a  release  of  his  obligation  to  take  the  liquors  by  pay- 
ing $162.85  to  the  vendor.  There  was  no  evidence  of  the 
market  value  of  the  liquors.  Plaintiff  hired  a  person  to  assist 
him  in  the  saloon  business,  in  anticipation  of  enjoying  his 
lease.  He  paid  such  person  $50  in  advance.  He  incurred 
other  expenses  in  small  amounts.  Upon  finding  that  he  would 
be  unable  to  obtain  possession  of  the  premises  he  advertised 
the  saloon  fixtures  for  sale  at  auction,  incurring  an  expense 
of  $24.54  in  so  doing.  He  was  prevented  from  making  such 
sale  by  the  conduct  of  the  defendant.  There  was  evidence  as 
to  the  leased  premises  being  specially  valuable  for  the  saloon 
business,  but  none  as  to  whether  plaintiff  could  have  obtained 
other  premises  for  his  contemplated  business. 

The  referee  found  as  facts,  in  addition  to  the  undisputed 
matters  which  cover  the  making  of  the  lease  and  the  failure 
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of  the  defendant  to  put  plaintiff  in  possession  of  the  leased 
premises,  and  that  such  premises  were  specially  valuable  for 
a  saloon  business,  the  following:  January  1,  1^00,  plaintiff 
agreed  with  the  S.  C.  Herbst  Importing  Company  that  they 
should  furnish  him  liquors  to  the  amount  of  $1,623.16.  None 
of  the  goods  were  delivered.  After  May  1,  1901,  plaintiff 
agreed  to  give  the  company  $162.85  as  damages  for  failure 
on  his  part  to  take  the  goods.  Prior  to  April  1,  1901,  plaintiff 
ordered  150  yards  of  rubber  matting,  agreeing  to  pay  $150 
therefor.  He  did  not  pay  anything  upon  such  order.  The 
goods  were  never  delivered.  The  agreement  for  the  goods 
was  not  in  writing,  nor  was  there  any  memorandum  thereof. 
March  15,  1901,  plaintiff  purchased  electrical  and  gas  fixt- 
ures at  $136.  The  value  thereof  on  May  1st,  and  at  the  time 
of  the  commencement  of  the  action  was  $90.  He  made  a 
conditional  purchase  of  saloon  fixtures  at  $917,  paying  $150 
iJiereon.  He  did  not  carry  out  the  terms  of  the  conditional 
sale,  nor  take  the  goods.  The  value  thereof  on  May  1st  and 
at  the  time  of  the  commencement  of  the  action  was  $815.  Ho 
made  an  agreement  with  John  Eisner,  a  bartender,  to  work 
for  hifn  after  April  1, 1901,  paying  him  $50  in  advance.  He 
purchased  glassware  to  the  amount  of  $386.99,  paying  $100 
on  accoimt  thereof.  The  goods  were  never  delivered.  At 
the  commencement  of  the  action  they  were  worth  $367.66. 
Plaintiff  incurred  expenses  in  various  small  amounts,  pre- 
paring for  the  saloon  business,  aggregating  $50.  His  pros- 
pective profits  were  six  cents.  He  was  unable  to  obtain  pos- 
session of  the  leased  premises  April  1,  1901,  because  they 
were  occupied  by  a  tenant.  When  the  lease  was  made  de- 
fendant expected  to  be  able  to  deliver  the  premises  to  plaintiff 
as  agreed.  Defendant  did  not  get  possession  thereof  till  Sep- 
tember 15,  1901.  Plaintiff  demanded  possession  of  the 
premises  April  1,  1901,  but  defendant  was  unable  to  deliver 
the  same.  About  May  1,  1901,  plaintiff  informed  defend- 
4int  that  he  could  not  longer  wait  and  must  be  made  good  in 
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•damages  for  defendant's  breach.  Plaintiff  paid  defendant 
$10  on  the  lease  as  rent,  which  was  returned.  The  value  of 
the  leased  premises  was  not  more  than  the  rent  reserved. 
February  18,  1901,  the  S.  C.  Herbst  Importing  Company 
guaranteed  in  writing  the  payment  of  the  rent.  On  that  day 
the  lease  was  assigned,  transferred  and  set  over  to  said  com- 
pany.   The  assignment  was  absolute  in  form. 

As  conclusions  of  law  the  referee  found  that  plaintiff  was 
not  the  real  party  in  interest  and  that  the  complaint  should 
be  dismissed  with  costs.  Such  findings  and  conclusions  were 
confirmed  by  the  circuit  court,  proper  exceptions  being  filed 
to  raise  the  questions  discussed  in  the  opinion. 

Plaintiff  appealed. 

Glenway  Maxon,  for  the  appellant. 

For  the  respondent  there  was  a  brief  by  Henry  D.  Ryan 
and  J.  E.  Lehr,  and  oral  argument  by  Mr.  Lehr. 

Mabshall,  J.  We  are  unable  to  discover  any  warrant  in 
the  evidence  for  the  decision  that  plaintiff,  before  the  com- 
mencement of  this  action  and  the  happening  of  the  events 
upon  which  his  claim  for  damages  is  based,  assigned  his  lease 
to  the  S.  C.  Herbst  Importing  Company,  incapacitating  him^ 
self  from  bringing  such  action  for  want  of  being  the  real 
party  in  interest.  The  evidence  is  clear  that  the  assign- 
ment, if  one  was  effected,  though  absolute  in  form,  was  for 
security  only.  It  seems  that  it  must  have  been  supposed  in 
the  court  below,  either  that  it  was  not  competent  to  show  by 
parol  evidence  the  real  nature  of  the  assignment,  or  that  a 
mere  mortgaging  of  the  leasehold  interest  rendered  the  mort- 
gagee the  real  party  in  interest  to  prosecute  for  a  breach  on 
the  pprt  of  the  lessor.  The  law  is  so  clearly  the  other  way 
as  to  both  propositions  that  it  seems  unnecessary  to  spend 
time  discussing  the  matter  at  any  great  length.  As  to  the 
first  proposition  the  following  decisions  of  this  court  are  de- 
-cisive :  BiUler  v.  Butler,  46  Wis.  430,  1  N.  W.  70 ;  Rockwell 
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V.  Humphrey,  57  Wis.  410,  15  N.  W.  394;  Manufacturers" 
Bank  v,  Rugec,  59  Wis.  221,  18  X.  W.  251;  Lamson  v.  Mof- 
fat,  Gl  Wis.  153,  21  N.  W.  62 ;  First  Nat.  Bank  v.  Damm, 
63  Wis.  249,  23  K  W.  497;  McCormick  v.  Hemdon,  86 
Wis.  449,  56  If.  W.  1097;  Bertschy  v.  Bank  of  Sheboygan,. 
89  Wis.  473,  61  N.  W.  1115 ;  Jourdain  v.  Fox,  90  Wis.  99, 
62  N.  W.  936.  As  to  the  second  point  the  following  decisions 
are  likewise  clear:  Landauer  v.  Espenhain,  95  Wis.  169,  70 
K  W.  287;  Cha^e  v.  Dodge,  111  Wis.  70,  86  K  W.  548. 
The  test  of  whether  one  is  the  real  party  in  interest  within 
the  meaning  of  the  statute  is,  Does  he  satisfy  the  call  for  the 
person  who  has  the  right  to  control  and  receive  the  fruits  of 
the  litigation?  The  rule  is  stated  in  a  recent  ably  written 
work  thus : 

"The  real  party  in  interest,  within  the  meaning  of  this 
provision  of  the  code,  is  the  person  who  will  be  entitled  to 
the  benefits  of  the  action  if  successful;  one  who  is  actually 
and  substantially  interested  in  the  subject-matter,  as  dis- 
tinguished from  one  who  has  only  a  nominal,  formal,  or 
technical  interest  in  or  connection  with  it."  15  Ency.  PL  & 
Pr.  710. 

A  mere  mortgagee  of  an  interest  in  realty,  which,  at  the 
best  for  respondent,  was  the  situation  of  the  assignee  of  the 
lease,  possesses  only  a  lien  to  the  extent  of  the  obligation  se- 
cured by  the  mortgage.  Independently  of  such  obligation 
it  constitutes  no  interest  whatever  in  the  thing  mortgaged. 
The  extinguishment  of  the  obligation,  without  any  other  act 
whatever  ipso  facto  extinguishes  the  lien.  Brinkman  v.  Jones, 
44  Wis.  498 ;  Fred  Miller  B.  Go.  v.  Manasse,  99  Wis.  99,  74 
IT.  W.  539.  The  evidence  in  this  case  shows  that  the  obliga- 
tion to  secure  which  the  assignment  of  the  lease  in  question 
was  made,  if  one  was  in  fact  effected,  never  ripened  into  an 
indebtedness  due  or  to  become  due,  and  that  it  was  wholly 
extinguished  before  the  commencement  of  this  action^  there- 
by leaving  the  plaintiff  not  only  the  real  party  in  interest  to 
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prosecute  the  cause  of  action  in  suit,  but  the  sole  party  in- 
terested therein. 

As  appears  by  the  statement  of  facts,  the  referee  neglected 
to  find  on  the  subject  of  respondent's  knov/ledge  that  appel- 
lant intended  to  use  the  leased  premises  for  a  saloon  business, 
and  to  prepare  therefor  so  as  to  be  able  to  commence  such 

*  business  at  the  beginning  of  his  term.  That  t^s  a  matter  in 
issue  on  the  pleadings  and  was  an  important  feature  of  ap- 
pellant's case  as  bearing  on  the  damages  recoverable  of  the 
respondent,  under  the  rule  in  Hadley  v.  Bazendalej  9  Exch. 
341,  which  has  been  often  approved  in  this  court,  and  ap- 
plied, as  will  be  seen,  to  the  particular  class  of  cases  to  which 
the  one  before  us  belongs.  Such  rule  may  be  stated  as  fol- 
lows: The  damages  recoverable  for  breach  of  contract  are 
such  as  may  fairly  and  reasonably  be  considered  the  natural 
and  proximate  result  thereof,  and  in  the  light  of  circimi- 
stances,  special  or  otherwise,  known  to  both  parties  at  the 
time  of  making  the  contract,  may  reasonably  be  supposed 
to  have  been  in  contemplation  by  them  as  the  probable  result 
of  such  breach.  The  number  of  cases  here,  where  that  has 
been  applied  is  very  large.  The  following  are  a  few  of  them : 
Shepard  v.  Milwaukee  0.  L,  Co.  15  Wis.  318 ;  Hibbard  v. 
W.  U.  Tel.  Co.  33  Wis.  558;  Candee  v.  W.  U.  Tel.  Co.  34 
Wis.  471 ;  Hammer  v.  Schoenfelder,  47  Wis.  455,  2  N".  W. 
1129;  McNamara  v.  Clintonville,  62  Wis.  207,  22  N.  W. 
472.  The  rule  is  usually  stated  omitting  the  feature  as  to 
special  circumstances,  as  the  cases  where  that  is  important 
are  exceptional  The  following  are  in  the  exceptional  class : 
Cochbum  V.  Ashland  L.  Co.  54  Wis.  619,  12  N.  W.  49 ; 
Ouetzkow  Bros.  Co.  v.  A.  H.  Andrews  &  Co.  92  Wis.  214^ 
66  N.  W.  119.  That  it  applies  where,  as  in  a  case  like  this,, 
a  lease  is  made  covering  in  whole  or  in  part  an  outstanding 
term,  the  circumstances  being  such  that  the  lessor  knowns  or 
ought  to  know  that  his  lessee  will  not  be  able  to  enjoy  such 

'  term  according  to  the  agreement,  is  held  in  Poposlcey  v. 

Vol.  120— 21 
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MunJcwitz,  68  Wis.  322,  331,  32  N.  W.  35,  to  which  appel- 
lant's counsel  refers  and  upon  which  he  confidently  relies. 
As  there  shown,  ordinarily  the  rule  of  damages  for  failure 
of  title  to  a  leasehold  term  is  the  same  as  for  such  failure  as 
to  an  absolute  conveyance  of  realty  with  warranty.  The 
amount  recoverable  is  confined  to  the  consideration,  with  in- 
terest. If  rent  has  been  paid  to  apply  upon  any  portion  of* 
the  term  which  the  lessee  is  prevented  from  enjoying,  that 
may  be  recovered  with  legal  interest.  If  no  sum  has  been  so 
paid,  the  damages  are  deemed  to  be  nominal  only.  The  ex- 
ceptional circumstance  referred  to,  of  the  lessor  being  charge- 
able with  knowledge  at  the  time  of  making  the  lease  that  his 
lessee  will  not  be  able  to  take  possession  of  the  leased  prem- 
ises and  enjoy  his  term  according  to  agreement  is  deemed 
to  render  him  guilty  of  a  greater  wrong  than  that  of  a  mere 
breach  of  contract  to  assure  the  lessee  in  the  quiet  enjoyment 
of  the  leased  premises.  He  is  deemed  to  be  guilty  of  a  wrong 
of  a  fraudulent  character  and  amenable  to  damages  imder 
the  general  rule  applicable  to  contracts. 

The  evidence  was  substantially  undisputed  and  conclusive 
that  when  the  lease  was  made  respondent  knew  the  use  the 
premises  were  to  be  devoted  to  and  that  appellant  purposed 
preparing,  prior  to  the  commencement  of  his  term,  for  the 
enjoyment  thereof.  There  should  consequently  have  been  a 
finding  accordingly,  and  appellant  should  have  been  given 
the  benefit  of  the  state  of  the  case  thus  shown  to  exist  in  con- 
sidering the  evidence  and  making  findings  as  to  damages 
caused  by  the  breach  complained  of.  The  errors  in  not  doing 
so  are  here  for  correction,  appellant  having  specially  re- 
quested proper  findings  on  the  subject  and  saved  exceptions 
to  the  refusal  to  make  them. 

Appellant  requested  a  finding  to  the  effect  that,  relying 
upon  the  agreement  to  put  him  in  possession  of  the  leased 
premises,  he  incurred  obligations  and  paid  out  money  in  an- 
ticipation of  enjoying  his  term,  which  was  largely  lost  by 
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reason  of  respondent's  failure  to  enable  him  to  do  so.  The 
evidence  was  undisputed  in  r^ard  to  that  matter.  That 
error  was  committed  in  refusing  to  make  the  findings  re- 
quested follows  necessarily  from  what  has  been  said. 

According  to  the  evidence,  one  of  the  obligations  incurred 
hj  appellant  as  stated  in  the  forgoing  paragraph  is  $917  for 
saloon  fixtures,  which,  by  reason  of  the  breach,  were  not  worth 
to  him,  at  the  time  thereof,  to  exceed  $650,  and  he  thereby 
suffered  a  loss  of  $267.  The  finding  that  the  value  of  the 
fixtures  at  the  time  of  the  commencement  of  the  suit  was 
^815  seems  not  to  be  based  upon  any  evidence  in  the  case, 
and  to  have  been  made  without  appreciating  the  fact  that 
the  true  measure  of  appellant's  damages  in  respect  to  the 
matter  was  the  difference  between  the  contract  price  for  the 
property  and  the  market  price  thereof  in  cash  at  the  time 
of  ^e  bLach,  with  interest  from  such  time.  Upon  just  what 
theory  the  finding  of  $816  was  made  we  are  unable  to  dis- 
cover.   The  error  assigned  in  respect  thereto  is  sustained. 

The  item  of  $150  damages  claimed  by  appellant  on  account 
of  matting,  which  the  undisputed  evidence  shows  became 
worthless  on  his  hands  because  of  the  breach  complained  of, 
seems  to  have  been  rejected  upon  the  theory  that  the  contract 
for  the  property  was  not  enforceable  by  reason  of  sec.  2808, 
Stats.  1898,  since  it  was  wholly  verbal  and  executory,  and 
nothing  was  paid  thereon,  nor  was  any  part  of  the  property 
ever  delivered.  That  statute  relates  only  to  executory  sales 
of  property;  not  to  contracts  for  the  manufacture  and  sale 
of  property.  MeincJce  v.  Folk,  55  Wis.  427,  13  K  W.  546 ; 
Boyington  v.  Sweeney,  77  Wis.  66,  58,  45  N.  W.  938 ;  Ooodr 
land  V.  LeClair,  78  Wis.  176,  178,  47  K  W.  268.  The  dis- 
tinction between  a  contract  of  sale  where  there  is  nothing  for 
the  seller  to  do  but  to  tender  the  property,  and  a  contract  re- 
quiring the  executory  vendor  to  manufacture  or  produce  the 
article  by  the  use  of  his  capital  and  labor  and  then  tender 
the  same,  the  former  being  within  and  the  latter  without  the 
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statute^  is  clearly  shown  in  Meincke  v,  Falk,  supra.  It  is 
easily  seen  that  a  mere  contract  of  sale,  contemplating  there- 
after only  a  tender  of  the  subject  thereof  upon  the  one  side 
and  payment  of  the  consideration  therefor  upon  the  other, 
is  quite  different  from  such  as  the  contract  here.  That  the 
statute  deals  with  the  former  only  is  clear  from  the  fact  that 
by  its  terms  it  plainly  indicates  that  a  part  execution  of  the 
contract  by  one  party,  accepted  by  the  other,  takes  it  out  of 
the  statute.  A  contract  to  sell  an  article  which  contemplates 
that  the  vendor  shall  first  manufacture  it  by  the  use  of  labor 
and  capital  implies  that  the  application  of  such  labor  and 
capital  in  the  execution  of  the  agreement  is  to  be  accepted 
as  the  work  of  manufacture  progresses,  contingent  upon  the 
thing,  when  produced,  corresponding  to  that  ordered.  The 
result  is  that,  as  soon  as  the  process  of  manufacture  com- 
mences the  contract  is  no  longer  wholly  executory.  When  the 
article  contracted  for  is  ready  for  delivery  and  the  situation 
is  such  that  it  might  then  form  the  subject  of  a  sale  within 
the  meaning  of  the  statute,  the  real  contract  has  been  sub- 
stantially performed  upon  one  side.  To  allow  the  statute  of 
frauds  to  then  interfere  with  the  final  consummation  of  the 
agreement  would  be  a  use  thereof  to  perpetrate  fraud  instead 
of  to  prevent  fraud.  That  is  not  allowable.  There  should 
have  been  a  finding  to  the  effect  that  appellant  was  damaged 
by  the  breach  complained  of,  on  account  of  loss  on  the  mat- 
ting, in  the  sum  of  $150  and  interest. 

Appellant  complains  because  of  the  finding  that  the  gas  and 
electrical  fixtures — costing  $136  and  by  reason  of  respond- 
ent's fault  left  of  no  account  to  him  except  what  he  could  ob- 
tain therefor  at  a  resale — ^were  worth  $90 ;  and  that  the  glass- 
ware, costing  $398.99  and  by  respondent's  fault  left  in  the 
same  situation,  was  reasonably  worth  to  appellant  $367.66. 
Such  complaint  seems  to  be  fully  warranted.  The. finding 
appears  to  have  been  made  quite  independently  of  the  evi- 
dence or  the  correct  rule  of  law  applicable  to  the  subject.  As 
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before  indicated,  the  measure  of  appellant's  damages  as  to 
such  matters  was  the  difference  between  the  cost  price  of  the 
goods  and  the  amount  which,  under  the  circumstances,  the 
same  were  reasonably  worth  at  the  time  of  the  breach.  Had 
appellant  resold  the  property  in  a  way  reasonably  calculated 
to  produce  the  fair  market  value  thereof,  the  amount  thus  ob- 
tained would  have  been  evidence  of  such  value ;  and  had  a 
sale  been  made  in  a  way  reasonably  calculated  to  produce 
the  best  price  obtainable,  the  net  result  would  have  been  bind-  . 
ing  upon  respondent  as  the  true  value.  Pratt  v.  S.  Freeman 
&  Sons  Mfg.  Co.  115  Wis.  648,  92  N.  W.  368 ;  T.  B.  Scott 
L.  Co.  V.  Hafner-Lothman  Mfg.  Co.  91  Wis.*667,  65  N.  W. 
513.  Not  having  so  established  the  fair  market  value  of  the 
property  at  the  time  of  the  breach,  it  was  necessary  to  do  so 
by  other  competent  evidence.  Evidence  was  produced  in  that 
regard,  and,  looking  at  the  same  as  favorably  as  we  reason- 
ably can  for  respondent,  the  damages  suffered  by  appellant 
as  to  the  electrical  and  gas  fixtures  was  $111,  and  as  to  the 
glassware,  $154.80.  A  finding  to  that  effect  should  have  been 
made. 

Complaint  is  made  because  of  there  being  no  finding  as  to 
•damages  suffered  by  appellant  on  the  stock  of  liquors  for 
which  he  incurred  a  liability  of  $1,623.15  and  paid  $162.85 
for  a  release  therefrom.  It  is  sufficient  to  say  on  that  subject 
that  appellant  wholly  failed  to  produce  any  evidence  as  to  the 
market  value  of  the  goods  at  the  time  of  the  breach;  hence 
there  was  no  opportunity  for  a  finding  to  be  made  in  respect 
to  the  matter,  based  upon  the  rule  of  damages  applicable 
thereto.  It  is  quite  likely  that  if  the  settlement  between  ap-  ^ 
pellant  and  his  vendor,  whereby  a  sum  of  money  was  paid 
'to  the  latter  for  a  release  of  the  former  from  his  indebted- 
ness, were  regarded  as  establishing  the  difference  between  the 
amount  of  such  indebtedness  and  the  value  of  the  property 
involved  at  the  time  of  the  breach,  it  would  be  as  favorable 
to  respondent  as  if  such  value  were  established  by  competent 
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evidence.  But  the  evidence  of  the  settlement  does  not  con- 
Btitute  legal  proof  of  the  essential  fact;  therefore  the  claim 
for  damages  on  this  branch  of  the  case  wholly  fails.  For 
aught  the  record  shows  the  stock  of  liquors  at  the  time  of  re- 
spondent's breach  may  have  been  worth  much  more  than  the 
purchase  price  thereof. 

Further  complaint  is  made  because  only  $60  in  the  aggre- 
gate was  found  to  have  been  paid  out  by  appellant  in  addi- 
tion to  expenditures  for  merchandise  during  the  course  of 
his  preparations  to  occupy  the  leased  premises.  In  support 
of  that,  reference  is  made  particularly  to  the  circumstance 
that  appellant  made  an  advanced  payment  of  $50  to  a  person 
engaged  by  him  to  aid  in  conducting  the  saloon  business^ 
Since  only  such  damages  are  recoverable  as  under  all  the  cir- 
cumstances both  parties  at  the  time  of  entering  into  the  con- 
tract may  reasonably  be  presumed  to  have  anticipated  would 
in  the  natural  course  of  things  probably  result  from  a  breacli 
thereof,  it  is  difficult  to  see  how  a  loan  of  money,  so  to  speak,  ^ 
in  anticipation  of  the  borrower  repaying  the  same  by  the  per^ 
formance  of  labor,  as  in  this  case,  can  be  recovered  because 
such  payment  was  prevented.  The  purchase  by  appellant  of 
furniture  and  stock  for  use  in  running  the  saloon  business, 
in  anticipation  of  enjoying  the  leased  premises,  respondent 
should  have  reasonably  expected  would  occur  under  the  cir- 
cimMtances ;  but  not  the  hiring  of  assistants  and  the  payment 
to  them  of  wages  in  advance.  The  former  would  and  the 
latter  would  not  be  circumstances  happening  according  to 
the  natural  course  of  things  within  the  rule  above  stated. 
The  advance  of  wages  being  thus  not  recoverable,  we  are  un- 
able to  reach  a  conclusion  that  the  finding  of  the  court  under 
consideration  is  contrary  to  the  clear  preponderance  of  the 
evidence. 

There  was  evidence  to  the  effect  that  appellant  paid  $60 
for  storing  and  caring  for  the  saloon  fixtures  during  some 
eight  months  subsequent  to  the  breach  complained  of,  and 
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$24.50  in  attempting  to  make  an  auction  sale  thereof  No- 
vember 25,  1901,  with  the  other  property  purchased  for  use 
in  the  saloon  business,  which  sale  he  was  prevented  from 
making  by  reason  of  interference  on  the  part  of  respondent, 
in  that  the  latter  served  a  notice  on  the  auctioneer  to  the 
effect  that  if  he  proceeded  with  the  sale  as  contemplated  he 
would  incur  pecuniary  responsibility,  as  the  property  was 
involved  in  litigation  and  the  title  thereto  in  dispute.  Error 
is  assigned  because  no  findings  were  made  to  the  effect  that 
appellant  si:^pered  recoverable  damages  in  respect  to  such 
matters  to  the  amount  of  the  expenditures  mentioned.  The 
sole  legitimate  purpose  of  the  proposed  sale  was  to  create  evi- 
dence of  the  market  value  of  the  goods  at  the  time  of  the 
breach  complained  of.  The  result  of  the  sale,  had  one  been 
made  under  circumstances  fairly  calculated  by  the  result  to 
indicate  such  value,  would  have  been  competent  evidence 
thereof.  One  of  the  important  requisites  of  such  circum- 
stances was  such  proximity  of  the  time  of  the  sale  to  that  of 
the  breach  as  to  render  the  result  not  likely  to  be  unfavorably 
influenced  by  conditions  occurring  subsequent  to  such  breach. 
2  Mechem,  Sales  §  1642.  Counsel's  theory  in  insisting 
•  upon  allowance  of  expenditures  in  preparing  for  the  auction 
sale,  we  assume,  is  that  appellant  had  a  right  to  create  evi- 
dence in  his  behalf  in  the  manner  attempted ;  that  up  to  the 
time  of  the  wrongful  interference,  rendering  his  effort  in  that 
r^ard  ineffective,  all  requisites  were  satisfied  to  cause  such 
efforts  to  produce  legitimate  evidence;  that  the  value  of  the 
property  thus  shown  would  have  been  the  sum  received  upon 
the  sale  less  the  expenses  incurred,  thus  making  good  to  him 
such  outlay ;  and  that  he  should  not,  therefore,  be  prejudiced 
as  to  such  expense  by  respondent's  conduct  Whether  mere 
fruitless  expenditure  of  money  by  one  party  in  an  effort  to 
obtain  evidence  on  the  subject  of  damages  in  a  case  like  this, 
though  the  barrenness  of  the  result  be  produced  by  his  ad- 
versary, is  a  proper  element  of  damages  recoverable  in  the 
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action,  is  by  no  means  free  from  doubt  We  need  not,  how- 
ever, solve  it  here,  since  we  are  unable  to  hold  that  if  the  pro- 
posed sale  had  taken  place  the  result  would  have  constituted 
legitimate  evidence  in  the  caae.  The  time  the  sale  was  to 
take  place  was  too  remote  from  the  date  of  the  breach  to  be 
deemed  reasonable  in  the  absence  of  some  explanation  thereof 
and  some  evidence  that  the  property  at  the  late  date  would 
probably  have  brought  substantially  the  price  obtainable  at 
or  about  the  time  of  the  breach.  For  that  reason,  if  for  no 
other,  it  is  considered  that  no  error  was  committed  in  not 
finding  in  appellant's  favor  as  to  the  expenses  of  the  proposed 
sale.  The  same  reason  condemns  the  claim  for  $60  for  stor- 
ing and  caring  for  the  saloon  fixtures.  Since  the  difference 
between  the  value  of  the  property  at  the  time  of  the  breach 
and  the  purchase  price  thereof,  with  interest  upon  such  differ- 
ence from  such  time,  is  the  limit  of  legal  damages,  no  allow- 
ance for  storing  and  caring  for  the  property  could  be  awarded 
except  as  part  of  the  legitimate  expenses  of  a  sale  made  to 
create  evidence  of  such  value. 

Error  is  assigned  on  the  failure  to  find  that  the  value  of 
appellant's  term  exceeded  the  rent  reserved  therefor,  and  to 
award  him  damages  for  the  excess.  Since,  as  we  have  seen, 
])ecause  of  respondent's  wrong  in  assuring  appellant  a  term 
which  he  should  have  known  he  could  not  make  good  as 
agreed,  he  is  liable  for  full  damages  under  the  rule  we  have 
stated,  that  necessarily  includes  any  excess  in  the  value  of 
tlie  term  over  the  cost  agreed  upon,  so  far  as  warranted  by 
evidence,  enabling  the  court  to  measure  it  with  some  reason- 
able degree  of  certainty ;  and*  the  same  should  have  been 
found  and  awarded  to  appellant.  The  difficulty  of  appel- 
lant's position  in  respect  to  the  matter,  however,  is  that  there 
does  not  seem  to  be  any  evidence  upon  which  the  court  below 
could  properly  have  acted  in  his  favor.  There  is  general 
evidence  as  to  the  leased  premises  being  exceptionally  valu- 
able for  the  business  they  were  leased  for,  and  other  evidence 
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to  the  effect  that  the  tenant  who  occupied  the  premises  be- 
fore the  commencement  of  appellant's  term  made  a  profit  of 
$2,000  per  year.  That  may  all  be  true,  and  yet  the  value  of 
the  use  to  appellant  not  have  been  in  excess  of  the  rent  re- 
served, since  for  aught  that  appears  he  could  have  rented 
other  premises  just  as  valuable  in  the  same  locality,  and  at 
the  same  or  a  less  price.  Poposkey  v.  Mwnkwitz,  68  Wis. 
322,  32  N.  W.  36.  Again,  the  fact  that  another  person  made 
$2,000  per  year  using  the  premises  for  a  saloon  business  is 
not  proof  that  appellant  could  have  established  such  a  busi- 
ness and  conducted  it  with  like  succ^s.  The  personal  ele- 
ment in  the  matter  is  an  important  feature.  That  would  be 
obvious  without  direct  evidence  in  respect  thereto;  but  such 
evidence  was  given  and  preserved  in  the  record.  In  a  proper 
case  and  upon  proper  evidence,  a  person  danmified  by  the 
wrcmgful  conduct  of  another,  preventing  such  person  from 
making  profits  in  a  business  enterprise  which  he  otherwise 
would  have  made,  may  recover  of  such  other  for  his  loss; 
but,  as  has  often  been  said  by  this  court,  the  law  in  that  re- 
gard is  quite  liable  to  operate  unjustly  and  oppressively,  and 
therefore  it  should  be  administered  with  caution  and  with 
strict  regard  to  the  rules  applicable  to  the  establishment  of 
the  damages.  Ouetzleow  Bros.  Co.  v.  A.  H.  Andrews  &  Co. 
92  Wis.  214,  66  K  W.  119 ;  Wright  v.  Mulvaney,  78  Wis. 
89,  46  N.  W.  1045 ;  Pewavkee  M.  Co.  v.  Howitt,  86  Wis. 
270,  56  N".  W.  784 ;  Bierbach  v.  Goodyear  B.  Co.  64  Wis. 
208,  11  K  W.  514;  Anderson  v.  Shane,  72  Wis.  566,  40  N. 
W.  214.  So  it  is  held  that  prospective  profits  should  not  be  al- 
lowed without  evidence  to  base  the  same  on  sufficiently  cer- 
tain to  remove  the  result  from  the  realms  of  pure  conjecture. 
There  are  many  instances  where  it  has  been  held  that  past 
profits  of  a  business  constitute  a  legitimate  basis  from  whicli 
to  estimate,  with  sufficient  certainty  to  satisfy  judicial  re- 
quirements, future  profits  in  the  same  business  conducted  in 
substantially  the  same  manner.    Treat  v.  Hiles,  81  Wis.  280, 
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50  N.  W.  896,  and  Schumaker  v.  Heihemann,  99  Wis.  251^ 
74  N.  W.  785,  are  instances  of  that.  But  there  is  no  author- 
ity, we  venture  to  say,  to  support  the  proposition  that  what 
one  person  realized  for  profits  in  a  business  conducted  in  a 
particidar  location,  such  business  being  of  a  character  de- 
pendent largely  upon  the  personal  following  and  qualities  of 
the  proprietor,  constitutes  a  legitimate  basis  upon  which  to 
estimate  with  judicial  certainty,  so  to  speak,  what  another 
person  might  make  in  the  same  location  by  engaging  in  the 
same  business,  upon  the  former  removing  to  a  new  location, 
taking  with  him,  so  far  as  practicable,  the  good  will  of  the 
old  one,  as  the  evidence  shows  was  done  in  this  case.  Profits 
based  on  such  uncertain  data  would  be  too  speculative  by  far 
to  be  worthy  of  judicial  recognition. 

The  result  of  the  foregoing  is  that  recoverable  damages 
were  shown  in  this  case  and  should  have  been  properly  found 
in  appellant's  favor  as  follows:  $267  for  loss  on  the  saloon 
fixtures;  $150  for  loss  on  the  matting;  $154.80  for  loss  on 
the  glassware;  $111  for  loss  on  the  gas  fixtures,  and  $50  foF 
expenses;  in  all  $732.80,  and  interest  thereon  from  the  time 
of  the  breach,  April  1,  1901.  Interest  is  allowable  as  part 
of  the  damages  and  necessary  to  fully  indemnify  appellant 
for  the  result  of  respondent's  wrongful  conduct.  /.  J.  Case 
Plow  Works  V,  Niles  &  S.  Co.  107  Wis.  9,  82  N.  W.  568 ; 
McCall  Co.  V.  Icks,  107  Wis.  232,  83  N.  W.  800. 

By  the  Court. — The  judgment  is  reversed,  and  the  cause 
remanded  with  directions  to  render  judgment  in  favor  of  the 
appellant  in  accordance  with  this  opinion. 
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Lathbop,  Appellant,  vs.  Humble,  Respondent. 

December  IS,  190S--^anuary  12,  1904. 

Sale  of  chaitels:  Varying  written  instrument  hy  parol:  Considera- 
tion: Appeal:  Bill  of  exceptions:  Certificate:  Pleading:  Prac- 
tice, 

1.  In  an  action  of  replevin  to  recover  two  horses,  the  plaintiff  of- 

fered evidencb  tmiding  to  prove  that  he  had  negotiated  a  pur- 
chase of  defendant's  farm,  horses,  cows,  etc.;  that  a  written 
executory  contract  was  signed,  which  however  did  not  include 
the  horses  and  cows;  that  plaintiff  was  misled  into  not  dis- 
covering the  omission  until  the  next  day  wheh  the  parties 
were  about  to  make  conveyance  and  payment;  that  thereupon 
plaintiff  called  defendant's  attention  to  the  omission;  that 
defendant  then  said  the  horses  and  cows  went  with  the  farm; 
and  that  plaintiff  thereupon  paid  the  price  agreed  upon  and 
defendant  executed  a  deed  of  the  farm  which  recited  only  that 
it  also  conveyed  the  property  mentioned  in  the  executory  writ- 
ten agreement  Defendant,  however,  with  the  other  property 
delivered  to  the  plaintiff  possession  of  the  horses  and  cows, 
but  about  two  weeks  later  came  and  took  away  the  horses  in 
question.    Held: 

(1)  That  the  evidence  should  have  been  admitted,  since  it 
tended  to  prove  an  executed  transfer  of  the  horses  on  the  day 
the  deed  was  delivered,  and  the  deed,  in  its  very  nature,  was 
not  an  attempted  expression  of  the  whole  contract,  but  the 
execution  of  the  whole  or  a  part  of  the  defendant's  side 
thereof. 

(2)  That  plaintiff's  claim  that  the  written  executory  agree- 
ment was  not  in  accordance  with  the  oral  understanding  was 
a  sufficient  consideration  to  support  the  transfer  of  the  articles 
not  mentioned  therein. 

2.  The  absence  of  a  certificate  that  the  bill  of  exceptions  contains 

all  the  evidence  does  not  prevent  a  review  of  the  judgment  by 
the  supreme  court,  but  merely  precludes  that  court  from  ex- 
amining any  assignments  of  error  which  are  predicated  upon 
a  disregard  of  the  evidence,  such  as  the  directing,  or  refusing 
to  direct,  a  verdict,  and  the  like. 

3.  A  complaint  did  not  contain  a  prayer  for  relief,  but  the  objec- 

tion on  that  ground  was  raised  for  the  first  time  on  the  trial 
and  overruled,  and  judgment  rendered  for  the  defendant  on 
other  grounds.  Held,  that  the  Judgment  would  not  be  affirmed 
for  the  error  of  the  trial  court,  if  any,  in  overruling  such  ob- 
jection, if  other  errors  in  the  record  necessitated  a  reversal. 
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AppEAii  from  a  judgment  of  the  circuit  court  for  Outa- 
gamie county:  John  Goodlant),  Circuit  Judge.    Reversed. 

Action  of  replevin  for  two  horses  and  certain  other  prop- 
erty. PlaintiflTs  right  to  recovery,  aside  from  the  horses,  was 
conceded,  but  verdict  for  the  defendant  directed  as  to  the 
horses.  Plaintiff  offered  to  prove  that  he  n^otiated  a  pur- 
chase from  the  defendant  of  his  farm,  these  horses,  some 
cows,  and  certain  other  personal  property;  that  on  January 
14th,  prior  to  the  consummation  of  said  purchase,  a  written 
contract  was  signed,  purporting  to  express  an  executory 
agreement  for  a  sale  of  Zfar^  and  certain  specified  per- 
sonal  property  at  an  agreed  price  of  $5,200,  not  including, 
however,  the  horses  and  cows ;  that  plaintiff  was  misled  into 
not  discovering  that  omission  until  the  next  day,  January 
15th,  when  the  parties  were  about  to  make  conveyance  and 
payment,  whereupon  he  called  the  defendant's  attention  to 
it,  and  the  defendant  said  that  was  all  right,  that  the  horses  1 1 
and  cows  went  with  the  farm,  whereupon  the  plaintiff  paid  * 
the  stipulated  price,  and  the  defendant  executed  a  deed  of  tho 
farm,  which  recited  only  that  it  also  conveyed  the  property 
expressed  in  the  agreement  of  the  previous  day,  but,  at  the 
same  time  with  the  other  property,  defendant  delivered  to 
the  plaintiff  the  horses  and  cows,  but,  after  a  lapse  of  some* 
two  weeks,  came  and  took  away  the  horses  mentioned  in  tho  I ' 
complaint.  All  this  evidence  was  excluded  upon  the  ground  ^  J 
that  it  varied  the  written  instruments.  A  bill  of  exceptions 
was  settled,  showing  these  offers  of  evidence  and  exceptions 
to  the  ruling  against  the  same,  but  not  certified  to  contain  all 
the  evidence.  From  judgment  in  accordance  with  the  ver- 
dict so  ordered,  plaintiff  appeals. 

For  the  appellant  there  were  briefs  by  Weed  &  Van  Dor  en, 
and  oral  argument  by  R.  N,  Van  Doreru 

For  the  respondent  the  cause  was  submitted  on  the  brief 
of  A.  M,  Spencer. 
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• 

Dodge,  J,  The  evidence  offered  and  excluded  at  least 
tended  to  prove  an  executed  transfer  of  the  replevied  horses, 
made  on  the  day  that  tho  deed  of  the  farm  was  executed. 
^o  reason  is  apparent  why  plaintiff  might  not  prove  that 
fact  hy  parol  evidence.  The  statute  of  frauds  offered  no 
obstacle,  for  a  delivery  of  property  and  payment  of  consid- 
eration _werQ._offered  to  be  proved.  The  fact  that,  as  a  part 
of  the  same  transaction,  there  was  executed  a  deed  which  re- 
cited that,  for  the  whole  consideration  paid,  the  defendant 
conveyed  other  property,  presented  no  obstacle.  Such  deed, 
in  its  very  nature,  was  not  an  attempted  expression  of  the- 
whole  contract;  it  was  but  the  execution  of  the  whole  or  a 
part  of  the  defendant's  side  thereof.  Cuddy  v.  Foreman,. 
107  Wis.  519,  83  K  W.  1103 ;  Brader  v.  Brader,  110  Wis. 
423,  432,  85  N".  W.  681.  Indeed,  it  is  in  no  wise  inconsist- 
ent with  a  deed  which  recites  that,  for  a  money  consideration 
named,  certain  property  is  thereby  conveyed,  that  for  the- 
same  consideration  other  property  is  also  conveyed.  A  gross 
sum  of  $5,000  may  buy  several  tracts  of  land  or  articles  of 
personal  property,  and  separate  conveyances  of  every  parcel 
be  made,  each  reciting  such  sum  as  its  consideration,  and 
present  no  inconsistency,  for  the  gross  payment  would  be  the- 
true  consideration  for  each  conveyance.  For  another  reason 
the  fact  that  a  deed  was  made  reciting  as  its  consideration 
the  entire  payment  made  would  be  no  obstacle  to  prove  that 
at  the  same  time  defendant  made  ^n  executed  transfer  of  1  /  ^  i 
other  property,  for  such  transfer  would  be  valid  even  if  tiiere 
were  no  consideration  for  it.  Plaintiff's  claim  that  title  to 
these  horses  was  transferred  to  him  on  January  16th  by  the 
defendant  would  not  be  invalidated  by  the  fact  that  he  paid 
nothing  for  such  transfer.  It  was  entirely  competent  for  the 
defendant  to  make  over  such  horses  to  him  as  a  free  gift  or 
in  consideration  of  some  claim  made  by  plaintiff  that  he  was 
equitably  entitled  thereto  by  virtue  of  the  prior  transactions,. 
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whether  such  claim  had  any  validity  or  not.  The  evidence 
offered  as  to  the  transactions  on  the  previous  day  at  least 
tended  to  prove  a  claim  on  plaintiff's  part  that  defendant  had 
acted  unfairly  "with  him  in  omitting  from  the  written  execu- 
tory agreement  this  property,  which  both  parties  had  under- 
stood was  to  be  included  therein.  Whether  he  could  have 
proved  such  facts  to  effectively  modify  or  defeat  the  written 
agreement  made  on  the  14:th  was  not  material.  The  mere 
claim  that  such  writing  was  not  in  accordance  with  his  under- 
standing, of  itself  constituted  a  reason  and  a  sufficient  consid- 
eration for  defendant  to  make  transfer  of  these  articles  of 
property  not  included  therein.  Conceding,  therefore,  that 
plaintiff  could  not  have  been  permitted  to  show  by  parol  that 
the  executory  writing  of  January  14th  did  not  correctly  ex- 
press the  agreement  then  made  by  the  parties  {John  O'Brien 
L.  Co.  V.  Wilkinson,  117  Wis.  468,  94  N.  W.  337)  for  the 
purpose  of  affecting  the  validity  of  that  agreement,  he  could 
show  the  situation  and  the  claims  of  the  respective  parties 
for  the  purpose  of  establishing  the  meeting  of  their  minds 
on  January  15th  as  to  the  transfer  of  the  property  in  con- 
troversy. The  conclusion  is  irresistible  that  the  court  erred 
in  excluding  the  testimony  offered  by  plaintiff  to  prove  the 
transfer  to  him  of  these  horses.  Whether  there  may  have  been 
some  portions  of  that  testimony  objectionable  as  irrelevant 
or  immaterial  on  other  grounds,  need  not,  for  the  purposes 
of  this  appeal,  be  considered.  Generically,  the  testimony 
w^as  admissible,  and  its  exclusion  was  error. 

But  here  the  defendant  makes  contention  that,  because  the 
bill  of  exceptions  is  not  certified  to  contain  all  the  evidence, 
we  cannot  review  the  judgment.  This  is  an  entirely  mis- 
taken view.  The  absence  of  such  certificate  goes  no  further 
than  to  preclude  us  from  examining  any  errors  which  are 
predicated  upon  disregard  of  the  evidence,  such  as  the  direct- 
ing, or  refusing  to  direct,  a  verdict,  and  the  like.  When  the 
bill  of  exceptions  discloses  palpable  and  distinct  error,  the 


12]  JANUARY  TERM,  1904.  335 

Lathrop  V.  Humble,  120  Wis^  331. 

judgment  must  be  reversed  unless  the  record  makes  reason- 
ably certain  the  absence  of  any  prejudice  from  that  error. 
Enough  appears  in  the  bill  of  exceptions  in  this  case  to  show 
that  the  rejection  of  the  evidence  in  question  was  directly 
material  to  the  conclusion  reached  by  the  court,  and  the  ab- 
sence of  assurance  that  we  have  all  the  evidence  before  us 
makes  it  impossible  to  say  from  the  bill  of  exceptions  that 
the  error  conmiitted  was  nonprejudicial.  Review  of  specific 
errors,  although  the  bill  of  exceptions  did  not  contain  all  the 
evidence,  has  always  been  customary.  Hamlin  v.  Spanlding, 
27  Wis.  360 ;  Roberts  v.  McOrath,  38  Wis.  52 ;  Humphrey  v. 
Taylor,  45  Wis.  251 ;  Nass  v.  Schidz,  105  Wis.  146,  81 IST.  W. 
133;  McAllister  v.  State,  112  Wis.  496,  88  N.  W.  212. 

Defendant  now  interposes  another  obstacle  to  plaintiff's  re- 
covery, in  that  his  amended  complaint  contains  no  prayer  for 
judgment.  The  action  having  been  commenced  in  justices' 
court  upon  the  statutory  affidavit  in  replevin,  when  it  reached 
circuit  court  a  formal  complaint  was  filed,  setting  forth  the 
necessary  facts,  but  containing  no  prayer  for  relief.  Defend- 
ant did  not  demur  to  the  complaint,  but  answered.  At  the 
trial,  however,  he  interposed  an  objection  to  any  evidence 
because  of  the  insufficiency  of  the  complaint.  That  motion 
was  overruled.  Doubtless,  the  failure  of  complaint  to  declare 
the  relief  demanded  renders  it  defective.  Sec.  2646,  Stats. 
1898.  Whether,  however,  it  can  be  said  to  fail  to  state  facts 
necessary  to  constitute  the  cause  of  action,  so  as  to  be  ob- 
noxious to  a  general  demurrer,  or  whether  the  defect  should 
be  reached  by  a  motion  to  strike  out  or  a  motion  to  make 
specific,  may  perhaps  be  doubted.  Indeed,  there  seem  to  be 
decided  cases  indicating  that  any  of  these  methods  may  be 
pursued.  The  defect,  however,  is  not  one  of  which  the  de- 
fendant can  avail  himself  at  this  tima  The  trial  court  over- 
ruled his  objection  in  the  nature  of  a  demurrer  ore  terms, 
and  received  evidence.  If  the  objections  had  been  sustained, 
the  trial  court  would  of  course  have  given  plaintiff  an  oppor- 
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timity  to  amend.  It  would  be  distinctly  perversive  of  justice 
to  hold  that  such  defect  should  now  be  made  reason  for  affirm- 
ing a  judgment  against  the  plaintiff  when  he  has  had  no  such 
opportunity.  If  it  were  conceded  that  the  court  below  erred 
in  overruling  this  objection,  it  would  not  be  an  error  which 
would  justify  the  affirmance  of  his  judgment  notwithstanding 
the  error  committed  against  plaintiff.  It  would  at  most  war- 
rant a  new  trial,  with  opportunity  to  amend. 

By  ihe  Court — ^Judgment  reversed,  and  cause  remanded 
for  new  trial. 


FosiiA,  Respondent,  vs.  O'Donnell,  imp.,  Appellant. 

December  16,  190S-^anuary  12,  190J^ 

Written  instruments:  Ambiguity:  Parol  evidence:  Statute  of  frauds: 
Assumption  of  debt  as  pari  of  consideration:  Evidence:  Immor 
terial  error:  Attorney  and  client:  Conversations,  in  absence  of 
client:  Accord  and  satisfaction:  Authority  to  bind  client:  Rati- 
fication: Tender  back  of  amount  received:  Instructions  to  jury: 
Judgment, 

1.  Where  one  person,  on  purchasing  property  of  another,  agrees 

to  apply  the  consideration  in  part  pasrment  of  the  debts  of  the 
latter,  but  the  written  memorandum  fails  to  fully  specify  all 
the  stipulations  made  as  to  the  debts  assumed,  it  may  be  shown 
by  parol  testimony  what  debts  the  purchaser  agreed  to  pay. 

2.  An  agreement  by  one  person  to  pay  certain  debts  of  another  as 

the  consideration  for  the  transfer  of  property  to  him  by  the 
latter  is  not  in  the  nature  of  a  special  promise  to  answer  for 
the  debt,  miscarriage,  or  default  of  another,  and  need  not  be. 
in  writing. 

3.  Error  in  refusing  to  admit  evidence  is  cured  by  subsequent  ad- 

mission of  the  evidence. 

4.  Evidence  of  interviews  between  the  attorneys  who  acted  for 

plaintifC  and  defendant  in  a  former  suit  between  them,  in  which 
it  was  claimed  the  matter  in  controversy  in  the  present  action 
was  compromised,  which  did  not  take  place  in  the  presence  of 
plaintiflC  or  her  agents  and  were  not  shown  to  have  related  to 
matters  within  the  authority  of  plaintiff's  attorney,  is  held  to 
have  been  properly  excluded  on  plaintiff's  objection. 
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6.  An  attorney  can  bind  hie  client-  in  an  attempted  accord  and  sat- 
isfaction only  upon  an  express  authorization. 

6.  An  attorney  made  an  accord  and  satisfaction  of  several  notes  of 

his  client  without  express  authority,  and  neither  the  client  nor 
her  agents  had  knowledge  of  its  terms  when  the  proceeds  were 
turned  oyer  to  her,  but  supposed  the  amount  received  to  have 
been  taken  in  satisfaction  of  one  note  only,  and,  upon  notice  of 
the  payor's  claim  that  the  settlement  included  all  the  notes, 
the  client  promptly  disavowed  the  attorney's  acts.  Heldf  that 
retention  of  the  amount  so  paid,  and  failure  to  tender  repay- 
ment upon  discovery  of  the  payor's  claim,  did  not  constitute 
an  afflrpiance  of  the  attorney's  acts  or  a  ratification  of  the 
accord  and  satisfaction. 

7.  Specific  error  for  failure  to  instruct  on  the  questions  at  issue 

can  be  assigned  only  upon  refusal  to  give  an  instruction  form- 
ally requested  in  writing. 

8.  Plaintiff,  the  owner  of  three  notes  which  defendant  had  assumed 

and  agreed  to  pay,  commenced  an  action  upon  the  first  note, 
which  action  was  dismissed  by  stipulation,  entered  into,  how- 
ever, by  plaintlfTs  attorney  without  authority,  in  consideration 
*of  payment  to  plaintiff  of  a  sum  less  than  the  amount  due  on 
the  note  in  suit,  defendant  believing  the  stipulation  to  be  an 
accord  and  satisfaction  of  plaintlfTs  claim  against  him  upon 
all  three  of  the  notes,  and  plaintiff  receiving  and  retaining 
said  sum  upon  the  belief  that  it  waa  in  satisfaction  of  the  note 
in  suit  only.  Plaintiff  subsequently  brought  an  action  on  the 
other  two  notes  and  recovered  judgment.  Held,  that  the  court 
should  apply  the  amount  paid  under  the  supposed  accord  and 
satisfaction  in  part  satisfaction  of  plaintiff's  demand.     . 

Appeai.  from  a  judgment  of  the  circuit  court  for  Langlade 
county:  John  Goodland,  Circuit  Judge.  Modified  and  af- 
firmed. 

This  is  an  action  to  recover  on  two  promissory  notes  exe- 
cuted by  the  defendant  Prosser  to  the  plaintiff,  one  for  $200 
and  the  other  for  $245,  both  bearing  date  of  August  19,  1891. 
The  notes  were  given  as  a  part  of  the  purchase  price  of  a 
lot  in  the  city  of  Antigo.  At  the  time  of  the  execution  of 
the  notes  respondent  executed  a  land  contract  whereby  she 
agreed  upon  the  payment  of  the  notes  to  convey  the  land  ta 
J.  W.  Prosser,  one  of  the  defendants.  Prosser  took  posses- 
sion of  the  premises  and  occupied  them  for  a  livery  business* 
Vol.  120—22 
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In  the  month  of  March,  1893,  the  defendant  O'Donnell  pur- 
chased, for  a  consideration  of  $2,000,  a  one-half  interest  in 
the  livery  business  and  property,  including  the  real  estate. 
$1,625  was  to  be  applied  on  other  debts  of  Pressor  and  the 
balance  on  these  notes.  At  this  time  there  were  three  notes 
due  respondent  from  J.  W.  Pressor.  On  the  21st  of  Sep- 
tember, 1893,  the  partnership  between  Prosser  and  O'Don- 
nell was  dissolved,  O'Donnell  purchasing  the  whole  business, 
including  the  lot  purchased  from  respondent.  Respondent 
brought  action  on  one  note  for.  $200  against  Prosser  and 
O'Donnell,  January  14,  1896,  in  the  municipal  court  of 
Langlade  county,  and  recovered  judgment  therein.  An  ap- 
peal was  taken  to  the  circuit  court,  where  while  the  suit  was 
pending  the  following  stipulation  .was  made : 

"It  is  hereby  stipulated  by  and  between  the  plaintiff  and 
the  defendant,  Timothy  O'Donnell,  that  in  the  consideration 
of  the  payment  of  seventy-five  dollars  ($75.00)  and  the  dis- 
bursements of  the  action  by  the  said  defendant,  Timothy 
O'Donnell,  that  this  case  is  hereby  settled  and  dismissed  as 
to  the  said  Timothy  O'Donnell,  defendant,  and  without  prej- 
udice to  the  plaintiff  to  enter  judgment  against  the  defendant, 
J.  W.  Prosser,  the  action  not  being  dismissed  as  against  him. 
It  is  also  understood  and  agreed  and  stipulated  that  in  con- 
sideration of  said  settlement  by  said  Timothy  O'Donnell,  de- 
fendant, that  the  plaintiff,  Kate  Fosha,  waives  all  other  and 
further  claims  she  may  have  against  the  said  Timothy  O'Don- 
nell but  without  prejudice  to  the  plaintiff-  as  to  any  further 
claims  of  any  nature  she  may  have  against  the  defendant, 
J.  W.  Prosser. 

"Dated  this  23rd  day  of  August,  A.  D.  1899. 

"J.  H.  Trever,  Attorney  for  Plaintiff. 
"T.  W.  HoGAN,  Attorney  for  Defendant, 
Timothy  O'Donnell" 


The  $75  was  paid  by  appellant  O'Doniiell  and  was  received 
by  respondent  from  her  agent,  Mitchell,  who  received  it 
through  her  attorney.  She  still  has  the  same  in  her  posses- 
sion. 
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Eespondent  assorts  that  she  had  no  personal  knowledge  or 
information  of  the  contents  of  the  stipulation,  and  under- 
stood it  was  to  settle  no  more  than  the  note  then  in  litigation, 
and  asserts  that  she  was  so  informed  by  her  attorney  who 
signed  it  for  her. 

The  jury  found  that  appellant  agreed  to  pay  the  notes  in 
question  as  part  of  the  consideration  of  the  purchase  price 
of  the  partnership  business  from  Pressor;  that  respondent 
and  her  agent,  Mitchell,  had  not  authorized  Trevor,  her  at- 
torney, to  sign  the  stipulation  of  settlement  in  the  case  then 
pending  between  her  and  appellant;  and  that  she  had  no 
knowledge  of  the  contents  of  the  written  stipulation  when  the 
money  was  paid  thereon. 

It  appeared  by  the  evidence  that  respondent  and  her  agent 
understood  that  the  stipulation  covered  no  more  than  the  mat- 
ters in  controversy  in  that  suit,  and  that  they  treated  the 
stipulation  as  payment  only  of  the  note  and  the  disburse- 
ments in  that  action.  During  the  pendency  of  this  action  she 
iiad  denied  that  she  authorized  it  to  be  made  to  the  effect  al- 
leged and  claimed  by  defendant  in  his  answer. 

The  court  awarded  judgment  on  the  special  verdict  in  re- 
spondent's favor  for  the  amount  of  the  note.  This  is  an  ap- 
peal from  that  judgment 

For  the  appellant  there  was  a  brief  by  T.  W.  Hogan  and 
W.  F.  White,  and  oral  argument  by  Mr.  Hogan. 

For  the  respondent  there  was  a  brief  by  Foster  &  Morson, 
and  oral  argument  by  0.  H.  Foster. 

SiEBECKEE,  J.  The  cause  of  action  set  out  in  the  com- 
plaint is  to  recover  on  two  promissory  notes  against  defend- 
tmt  Pressor  as  the  maker,  and  against  the  defendant  O'Don- 
nell  upon  the  ground  that  he  agreed  to  pay  them  out  of  the 
money  due  Prosser  from  him.  The  defendant  O'Donnell 
-defends  upon  two  grounds:  (1)  That  he  at  no  time  agreed  to 
pay  his  debt  to  Prosser  by  paying  these  notes  held  by  plaint- 
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iff;  and  (2)  that  whatever  claim  plaintiff  may  have  had 
against  him  was  fully  compromised  and  paid  under  written 
settlement  between  them  in  a  former  action  brought  on  an- 
other note  arising  out  of  the  same  transaction. 

One  of  the  issues  was  whether  the  defendant  O'Donnell, 
in  purchasing  the  interest  of  Prosser's  livery  business  in 
March  and  September,  1893,  agreed  to  apply  the  considera- 
tion ($2.^000)  paid  by  him  in  discharge  of  Prosser's  liabili- 
ties on  these  notes  held  by  plaintiff.  The  written  memor- 
andum of  the  agreement  between  the  defendant  O'Donnell 
and  Prosser  did  not  fully  specify  all  the  stipulations  made 
as  to  what  debts  O'Donnell  agreed  to  pay  out  of  the  moneys 
due  Prosser  for  the  sale  of  the  livery  business  and  stock.  It 
was  therefore  proper  to  receive  oral  testimony  to  ascertain 
what  debts  the  defendant  O'Donnell  had  agreed  to  pay.  This 
in  no  wise  contradicted  the  written  agreements  between  the 
defendants  embodying  a  part  of  the  transaction  of  the  pur- 
chase of  the  livery  property  and  the  application  of  the  con- 
sideration to  the  payment  of  Pressor's  debts.  Brader  v. 
Brader,  110  Wis.  423,  85  N.  W.  681;  Cvddy  v.  Foreman, 
107  Wis.  619,  83  N.  W.  1103. 

It  is  further  asserted  that  if  such  was  the  understanding 
it  was  a  promise  to  answer  for  the  debt,  default,  or  miscar- 
riage of  another,  and  is  therefore  void,  because  not  in  writ- 
ing, expressing  the  consideration,  and  subscribed  by  the 
party  to  be  charged.  The  effect  of  the  transaction  was  that 
the  defendant  O'Donnell  agreed  to  pay  his  debt  to  Prosser, 
by  assuming,  with  respondent's  assent,  the  payment  of  these 
notes  due  her.  Such  an  agreement  it  is  held  is  not  in  effect 
an  undertaking  in  the  nature  of  a  "special  promise  to  answer 
for  the  debt,  miscarriage  or  default  of  other  persons,'' 
though  it  is  collateral  to  the  liability  of  the  original  debtor 
to  pay  the  same  debts.  The  agreement  is  not  a  mere  promise 
to  answer  for  another's  liability  contemplated  by  the  stat- 
utes requiring  such  agreements  to  be  in  writing,  expressing 
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the  consideration,  and  signed  by  the  party  sought  to  be 
charged.  It  is  an  agreement  that  the  defendant  O'DonneU 
will  pay  his  debt  to  Prosser  in  a  particular  manner,  by  dis- 
charging these  notes  held  by  plaintiff,  based  upon  the  con- 
sideration between  him  and  Prosser  at  the  time  the  agreement 
was  made.  When  this  promise  was  accepted  by  plaintiff  the 
liability  was  established,  and  she  could  maintain  her  action 
against  him  alone  or  she  might  join  Prosser  with  him  as  de- 
fendant Morgan  v.  South  Milwwukee  L.  V.  Co.  97  Wis. 
575,  72  K  W,  872 ;  Putnejf  v.  Famham,  27  Wis.  187,  and 
«ases  cited;  Hoile  v.  Bailey,  58  Wis.  434,  17  N.  W.  323. 

The  action  of  the  trial  court  was  proper  as  regards  the 
questions  presented  upon  the  first  three  grounds  assigned  as 
error. 

Error  is  specifically  assigned  upon  several  rulings  of  the 
court  in  admitting  testimony  tending  to  show  that  O'DonneU 
agreed  to  pay  the  notes  out  of  his  debt  to  Prosser  arising 
from  the  purchase  of  the  livery  business  and  property,  in- 
cluding the  lots  sold  to  him  by  plaintiff  under  the  land  con- 
tract. As  above  stated,  whether  such  an  agreement  had  been 
made  was  an  issue,  and,  since  the  agreements  relating  there- 
to were  not  all  reduced  to  writing,  it  was  proper  to  receive 
oral  testimony  to  show  the  part  which  defendant  O'DonneU 
liad  agreed  to  pay.  The  testimony  objected  to  came  within 
this  class,  and  was  properly  admitted  by  the  court. 

Questions  put  to  defendant  while  on  the  stand  for  the  evi- 
dent purpose  of  giving  him  an  opportunity  to  deny  making 
any  agreement  to  pay  these  notes  were  excluded  by  the  court, 
and  exceptions  taken.  It  appears  that  the  court  reversed  its 
own  ruUng  on  this  question,  and  thus  any  error  it  committed 
in  this  respect  was  corrected  by  permitting  him  to  state  fully 
his  denial  and  explanation  of  the  transaction  by  which  it 
is  claimed  he  promised  or  agreed  to  pay  these  notes. 

Complaint  is  made  that  appellant  was  prejudiced  upon  the 
trial  by  excluding  the  testimony  of  defendant's  attorney,  Mr. 


S42  SUPREME  COURT  OF  WISCONSIN.        [Jan. 

Fosha  V.  O'Donnell,  120  Wis,  336. 

Ilogan.  This  testimony  related  to  interviews  between  him/ 
and  plaintiff's  attorney  respecting  the  settlement  of  the  ac> 
tion  between  the  parties.  Upon  examination  of  the  record 
it  appears  that  the  trial  court  properly  excluded  the  evidence 
upon  the  ground  that  the  interviews  were  in  the  absence  of 
plaintiff  and  her  agents,  and  for  the  further  reason  that  noth- 
ing appeared  to  show  that  the  inquiry  related  to  matters 
within  the  authority  of  her  attorney.  Nor  were  appellant's 
rights  affected  by  the  action  of  the  court  in  refusing  to  admit 
in  evidence  the  records  and  file  of  the  former  suit,  when  first 
offered,  since  the  court  received  theqi  in  evidence  before  the- 
defcndant  rested  his  case.  We  cannot  perceive  that  this  was 
prejudicial  in  any  respect. 

It  is  contended  the  court  erred  in  refusing  to  submit  the- 
special  verdict  requested,  in  the  form  the  verdict  was  sub- 
mitted, in  the  instructions  given,  and  in  omitting  to  instruct 
upon  certain  phases  of  the  case.  The  errors  assigned  upon 
these  grounds  relate  to  the  second  defense  above  mentioned, 
namely,  that  there  was  an  accord  and  satisfaction  of  the 
cause  of  action  allied  by  the  plaintiff.  The  plaintiff  stands 
before  the  court  as  denying  the  settlement  alleged  to  have- 
been  made  Jby  her  attorney,  asserting  that  it  was  made  with- 
out authority;  that  the  payment  of  $76  to  her  attorney  was 
received  by  her  without  knowledge  of  its  terms,  and  upon  the 
representations  and  the  understanding  that  it  was  in  satisfac- 
tion and  settlement  of  the  claims  involved  in  that  action; 
and  that  she  was  not  informed  that  this  accord  and  satisfac- 
tion was  claimed  to  include  the  notes  in  question  until  the  de- 
fendant so  allied  in  his  answer  in  this  action. 

Plaintiff's  attorney  had  no  authority  under  his  retainer  to 
bind  his  client  in  an  attempted  accord  and  satisfaction;  he- 
can  exercise  such  a  power  only  upon  an  expre^ss  authority. 
Mallory  v.  Mariner,  15  Wis.  172 ;  Kelly  v.  Wright,  65  Wis. 
236,  26  N.  W.  610;  Mygatt  v.  Tarhell,  85  Wis.  457,  55- 
N.  W.  1031.    It  therefore  devolved  upon  appellant  to  estab- 
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lish  that  Trever,  respondent's  attorney,  had  been  given  ex- 
press authority  to  make  this  settlement,  or,  if  he  had  no  such 
authority  when  it  was  made,  that  respondent  had  ratified  it. 
Upon  the  first  question  the  evidence  of  respondent  and  her 
agents  was  positive  that  no  such  authority  was  given.  The 
attorney  who  was  called  as  a  witness  by  appellant  declared 
that  he  had  conferred  with  her  agents  and  consxdted  them 
as  to  what  conditions  were  in  the  settlement  before  it  was 
executed  by  him.  Upon  this  state  of  the  proof  the  court  sub- 
mitted this  issue  to  the  jury  in  the  special  verdict.  The  jury 
found  that  respondent's  attorney  had  not  been  authorized  to 
make  the  settlement  embodied  in  the  written  stipulation,  and 
that  neither  she  nor  her  agents  had  knowledge  of  itd  terms 
and  conditions  when  the  $75  was  paid  her.  The  respondent 
at  no  time  tendered  repayment  of  the  $75  so  received.  It  is 
contended  that  this  constitutes  an  affirmance  of  her  attor- 
ney's acts,  and  thereby  ratifies  the  settlement  as  an  accord 
and  satisfaction  of  the  notes  in  question.  We  cannot  assent 
to  this  claim  in  view  of  the  situation  of  the  parties  under  the 
facts  and  circumstances  of  the  case.  That  respondent  stood 
in  the  attitude  of  repudiating  the  settlement  is  manifested 
by  her  cOurse  in  commencing  this  action  on  the  notes  and  by 
offering  to  litigate  the  question  upon  the  trial.  She  had  a 
right  to  a  trial  of  the  issue  in  this  case,  whether  the  alleged 
settlement  included  these  notes.  Her  position  in  the  action 
was  positive  notice  to  appellant  that  she  controverted  his  de- 
fense of  an  accord  and  satisfaction.  The  stipulation  was  not 
so  plain  and  clear  on  its  face  as  to  preclude  all  inquiry  into 
the  situation  of  the  parties  and  the  circumstances  under 
which  it  was  made,  for  the  purpose  of  aiding  the  court  to 
determine,  in  the  light  thereof,  whether  the  parties  making 
it  intended  it  should  be  deemed  an  accord  and  satisfaction  of 
the  notes  sued  upon.  This  cast  the  burden  on  appellant  of 
establishing  the  fact  that  she  ratified  the  acts  of  her  attorney, 
and  thus  was  bound  by  the  stipulation. 
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Considering  the  evidence,  aside  from  her  failure  to  tender 
back  the  $75,  it  appears  that  she  promptly  and  actively  de- 
clared her  nonassent  and  condemnation  of  the  unauthorized 
acts  of  her  attorney.  Appellant's  affirmance  of  the  settle- 
ment in  this  action  precluded  him  from  voluntarily  taking 
back  the  money,  and  compelled  him  to  refuse  it  if  tendered. 
Respondent's  claim  that  the  stipulation  and  payment  under 
it  was  a  settlement  only  of  the  note  sued  on  jn  that  action 
entitled  her  to  hold  the  money  until  that  question  was  de- 
termined upjon  tihe  trial  of  this  case,  and  she  was  not,  thero- 
fore,  called  upon  to  restore  the  amount  so  paid  her  until  the 
court  found  and  determined  she  had  in  fact  not  ratified  the 
accord  and  satisfaction.  We  are  led  to  the  conclusion  that 
respondent's  conduct  and  acts  from  the  time  she  was  notified 
of  appellant's  claim  as  to  the  settlement  do  not  constitute  a 
ratification  of  the  unauthorized  accord  and  satisfaction  which 
her  attorney  attempted  to  make  for  her.  Mechem,  Agency, 
§  153 ;  Mobile  &  M.  B.  Go.  v.  Jay,  65  Ala.  113 ;  ^tna  Ins. 
Co.  V.  Northwestern  I.  Co.  21  Wis.  458 ;  Wheeler  v.  North- 
western S.  Co.  39  Fed.  347 ;  Waite  v.  Vose,  62  Me.  188 ; 
Owings  v.  Hull  9  Pet.  607;  Thacher  v.  Pray,  113  Mass.  291 ; 
Lester  v.  Kinne,  37  Conn.  9. 

The  facts  established  by  the  evidence  were  sufficiently  clear 
to  justify  the  jury  in  ans^tering  the  special  questions  cover- 
ing this  issue  in  the  negativa  Nor  is  error  shown  to  have 
been  committed  in  framing  the  verdict  or  in  the  instructions 
given  by  the  court 

Error  is  assigned  upon  the  ground  that  the  court  failed  to 
give  any  instructions  upon  the  burden  of  proof  as  to  the. 
questions  litigated.  No  specific  instructions  were  requested 
either  in  writing  or  orally.  "Specific  error  can  be  assigned 
only  upon  refusal  to  give  an  instruction  formally  requested 
in  writing."  HacJcer  v.  Eeiney,  111  Wis.  313,  87  N.  W. 
249,  and  cases  cited. 

Under  the  peculiar  circumstances  of  the  case  the  question 
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arises,  Was  appellant  entitled  to  a  direction  that  respondent 
make  restitution  of  the  $75  paid  by  him  under  the  stipula- 
tion, or  should  the  court;  in  view  of  the  fact  that  respondent 
was  entitled  to  judgment  for  the  amount  of  the  notes,  direct 
that  it  be  applied  in  part  satisfaction  of  this  demand  ?  The 
fact  appears,  as  found  by  the  jury,  that  a  liability  existed  in 
respondent's  favor  upon  these  notes.  Appellant,  who  must 
be  presumed  to  be  solvent^  paid  this  siun  to  respondent  with 
intent  to  discharge  this  liability  in  full  under  the  stipulation 
of  settlement  We  do  not  perceive  how  the  application  of 
this  sum  in  part  payment  to  the  same  debt  could  bo  unjust 
to  appellant,  nor  is  there  anything  in  respondent's  conduct 
which  should  prevent  such  an  application  from  being  made. 
She  in  no  way  misled  appellant  to  make  this  payment,  but 
in  good  faith  received  the  money  to  be  applied  on  his  debt 
She  should  not,  therefore,  be  estopped  from  receiving  what, 
in  the  light  of  the  circumstances  and  relation  of  the  parties, 
can  in  equity  be  awarded  her.  Under  the  circumstances  we 
think  the  sum  of  $75  in  respondent's  hands  should  be  applied 
in  part  payment  of  the  judgment  recovered  by  her  for  the 
amount  of  the  notes.  Friend  Bros,  C.  Co.  v.  Hidbert,  98 
Wis.  183,  73  N.  W.  784;  Ludington  v.  Patton,  111  Wis.  208, 
86  K  W.  571 ;  Gay  v.  D.  M.  Osborne  &  Co.  102  Wis.  641, 
78  K  W.  1079;  Gates  v.  Raymond,  lOQ  Wis.  657,  82  K  W. 
530;  Nye  v.  Swan,  49  Minn.  431,  52  JST.  W.  39. 

The  judgment  should  be  modified,  directing  the  applica- 
tion of  the  $75  as  part  payment  of  the  amount  recovered. 

By  the  Court. — The  judgment  is  modified  by  reducing  the 
damages  to  $776.33,  and  the  total  to  $831.48,  and  as  so  modi- 
fied the  judgment  is  affirmed;  the  appellant  to  recover  costs 
in  this  court 
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LoNGSTAFF,  Plaintiff  in  error,  vs.  The  State,  Defendant 

in  error.  . 

December  16,  IBOS-^January  12,  1904. 

Habeas  corpus:  Jurisdiction  of  court  commiaaioner:  Review:  PraO' 
tice:  Motion:  Questions  reviewed  on  certiorari:  Writ  of  error, 

1.  Sec.  23,  art.  VII,  Const.,  provides  that  court  commissioners  may 

.be  vested  with  "such  Judicial  powers"  as  are  "prescribed  by 
law,"  not  exceeding  the  powers  "of  a  judge  of  a  circuit  court 
at  chambers,"  and  sec.  2815,  Stats.  1898,  prescribes  that  a  court 
commissioner  may  exercise  within  his  county  the  powers  and 
shall  be  subject  to  the  restrictions  thereon  of  a  circuit  judge 
at  chambers,  in  all  actions  or  proceedings  in  courts  of  record. 
Held,  that  a  'court  commissioner  has  jurisdiction  upon  habeas 
corpus  to  hear  and  determine  whether  a  person,  held  for  trial 
on  a  criminal  offense  punishable  by  imprisonment  in  the  state- 
prison,  is  imprisoned  contrary  to  law. 

2.  The  action  of  a  court  commissioner  in  discharging  on  haheas^ 

corpus  a  person  held  for  trial,  on  a  criminal  charge  punish- 
able by  imprisonment  in  the  state  prison  may  be  reviewed 
upon  proper  proceeding  by  the  circuit  court. 

3.  In  such  case,  a  motion  made  in  the  ordinary  way  is  a  proper 

proceeding. 

4.  Where  a  court  commissioner  has  jurisdiction  of  the  subject 

matter  on  habeas  corpus  to  test  the  validity  of  the  imprison- 
ment of  one  held  for  trial  on  a  criminal  charge,  errors  the 
commissioner  may  have  committed  in  deciding  any  question 
of  law  or  fact  cannot  be  reviewed  by  the  circuit  court  on  cer- 
tiorari, 

5.  In  such  case,  where  the  circuit  court  has  improperly  reversed 

the  order  of  the  court  commissioner  for  errors  of  judgment 
in  determining  the  case  upon  the  merits,  the  error  of  the  circuit 
court  is  properly  reviewable  on  writ  cf  error. 

Ekkor  to  reverse  a  judgment  of  the  circuit  court  for  Chip- 
pewa county:  A.  J.  Vinje,  Circuit  Judge.    Reversed. 

It  appears  from  the  record,  and  is  undisputed,  that  Feb- 
ruary 17,  1903,  a"  complaint  was  made  to  the  municipal 
judge  of  Chippewa  county,  charging  the  plaintiff  in  error 
with  a  criminal  offense  therein  described,  punishable  by  im- 
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prisonment  in  the  state  prison.     The  municipal  judge  there- 
upon issued  a  warrant  upon  which  the  accused  was  arrested 
and  brought  before  the  municipal  court,  and  after  a  prelim- 
inary examination  was  held  to  bail  for  his  appearance  at  the 
circuit  court,  and,  in  default  of  the  requisite  bail,  was  com- 
mitted to  the  county  jail.    February  21,  1903,  upon  the  veri- 
fied petition  of  the  accused,  setting  forth  all  the  evidence  and 
proceedings  before  the  committing  magistrate,  the  accused 
procured  from  Hon.  Arthur  Gough,  court  commissioner  for 
Chippewa  county,  a  writ  of  habeas  corpus,  returnable  before 
him  February  24,  1903,  at  2  p.  m.,  at  the  office  of  said  com- 
missioner, and  which  writ  was  on  February  21,  1903,  duly 
served  on  the  sheriff  as  required  by  sec.  3416,  Stats.  1898, 
and  his  fees  for  bringing  up  the  prisoner  were  then  and  there 
paid;  that  at  the  same  time,  and  on  February  21,  1903,  a 
notice  in  writing  of  such  hearing  was  given  to  the  district 
attorney.    February  24,  1903,  the  sheriff  having  the  custody 
of  the  accused  made  return  to  such  writ,  and  the  accused  at 
the  same  time  traversed  such  return.     Thereupon,  and  after 
full  hearing,  the  said  court  commissioner  by  a  written  order 
discharged  the  prisoner  from  further  custody  by  the  sheriff. 
Upon  the  petition  of  the  district  attorney  duly  verified  March 
21,  1903,  a  writ  of  certiorari  was  duly  issued  from  the  cir- 
cuit court  of  Chipipewa  county  to  Hon.  Arthur  Gough,  court 
commissioner,  requiring  him  to  certify  and  return  to  the  cir- 
cuit court  such  writ,  together  with  all  the  files,  papers,  and 
entries  recorded,  filed,  or  used  in  the  proceedings  in  such 
matter.     March  30,  1903,  Commissioner  Gough  duly  made 
such  return.     April  14,  1903,  the  circuit  court  determined 
and  adjudged  that  said  order  of  the  court  commissioner  be 
reversed  and   annulled,   and  the  accused   was  thereby  .re- 
manded to  the  custody  of  the  sheriff,  to  be  detained  by  him 
as  in  the  commitment  required.     To  reverse  that  judgment 
the  accused,  on  April  18,  1903,  sued  out  this  writ  of  error. 
The  cause  was  submitted  for  the  plaintiff  in  error  on  the 
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briefs  of  TF.  II,  Stafford,  and  for  the  defendant  in  error  on 
that  of  the  Attorney  General  and  W^  D.  Corrigan,  second 
assistant  attorney  general. 

Cassoday,  0.  J.  Court  commissioners  may  be  vested  with 
"such  judicial  powers"  as  are  "prescribed  by  law,"  not  ex- 
ceeding the  powers  "of  a  judge  of  a  circuit  court  at  cham- 
bers." Sec.  23,  art.  VII,  Const. ;  Faust  v.  State,  45  Wis.  273, 
276 ;  Wis.  Ind.  School  v.  Clark  Go.  103  Wis.  662,  663,  79 
N.  W.  422.  The  statute  provides  that,  except  as  therein 
otherwise  provided,  a 

"judge  or  commissioner  may  exercise  within  his  county 
the  powers  and  shall  be  subject  to  the  restrictions  thereon  of 
a  circuit  judge  at  chambers,  according  to  existing  practice 
and  these  statutes,  in  all  actions  or  proceedings  in  courts  of 
record,  but  all  such  orders  may  bo  reviewed  by  the  court." 
Sec.  2815,  Stats.  1898. 

Upon  the  facts  stated,  there  can  be  no  question  but  what 
the  court  commissioner  had  jurisdiction  upon  habeas  corpus 
to  hear  and  determine  whether  the  accused  was  imprisoned 
contrary  to  law.  Whether  such  determination  was  rightful 
is  another  question.  If  the  state  deemed  such  determination 
wrongful,  then  the  order  of  the  court  commissioner  discharg- 
ing the  accused  in  the  case  at  bar  was  undoubtedly  review- 
able upon  the  merits  in  a  proper  proceeding  by  the  circuit 
court.  In  re  Hammer,  113  Wis.  96,  89  N.  W.  111.  A  mo- 
tion made  in  the  ordinary  way  has  recently  been  held  by  this 
court  to  be  such  proper  proceeding.  Id. ;  State  ex  rel.  Oaster 
V.  Whitcher,  117  Wis.  868,  94  N.  W.  787,  789.  No  such 
motion  was  here  made.  On  the  contrary,  the  attempt  was 
here  made  to  review  the  order  upon  the  merits  upon  the  re- 
turn to  the  writ  of  certiorari.  As  said  in  the  case  last  cited, 
when  a  writ  of  certiorari  "is  used  as  the  foundation  for  juris- 
diction to  bring  up  and  decide  upon  the  validity  .of  a  judicial 
determination  by  any  body  or  officer,  jurisdictional  questions 
only  are  reached,  and  such  questions  pertaining  to  the  de- 
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termination  made  by  the  officer  or  body  particularly  com- 
plained of .'^  State  ex  rel.  Oaster  v,  Whitcher,  117  Wis.  672, 
94  N.  W.  788.  The  writ  of  certiorari,  when  used  to  test  the 
validity  of  some  judicial  or  quasir]\\i\iG\\jl  proceeding,  as 
here,  only  reaches  jurisdictional  errors.  Id.  Since  the  com- 
missioner had  jurisdiction  of  the  subject-matter  on  habeas 
corpuSj  any  errors  he  may  have  committed  in  deciding  any 
question  of  law  or  fact  could  not  be  reviewed  by  the  circuit 
court  on  writ  of  certiorari.  This  being  so,  it  is  obvious  that 
the  circuit  court  improperly  reversed  the  order  of  the  court 
commissioner  for  errors  of  judgment  in  determining  the  case 
upon  the  merits.  Such  error  of  the  circuit  court  is  properly 
reviewable  by  this  court  on  this  writ  of  error.  Sec.  3043, 
Stats.  1898. 

By  the  Cowrt, — The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  is  remanded  with  direction  to  affirm  the 
order  of  the  court  commissioner. 


Brown  and  another.  Appellants,  vs.  Gates,  Respondent* 
Same,  Respondents,  vs.  Same,  Appellant. 

October  m,  ISOS—F'ehruary  2,  1904. 

Bills  end  nates:  Place  of  contract:  Presumptions:  Executory  con- 
tracts made  on  Sunday, 

1.  G.  living  In  Wisconsin  and  B.  Hying  In  Massachusetts,  met  by 
agreement  in  New  York  city  relative  to  a  sale  of  B/s  lands  sit- 
uated in  Florida.  At  that  time  and  place  G.,  B.  and  the  pur- 
chaser had  negotiations  relative  to  the  sale  of  the  lands  on 
Saturday  which  were  consummated  on  the  following  Monday. 
On  ttte  intervening  Sunday  there  was  made,  executed  and  de- 
livered to  B.  the  promissory  notes  of  G.,  made  payable  in  Ma&> 
sachusetts.  Held,  that  the  place  of  the  contract  was  the  state 
of  Massachusetts,  and  its  laws,  making  void  all  executory  con- 
tracts for  the  payment  of  money,  including  promissory  notes,, 
made  and  delivered  on  Sunday,  governed. 
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2.  Wliere  the  place  of  performance  of  a  contract  is  expressed,  the 

presumption  is  that  the  parties  contracted  with  reference  to 
the  law  of  that  place. 

3.  Where  a  contract  is  made  in  one  state  or  country,  to  be  performed 

in  another  state  or  country,  it  is  to  be  regulated  by  the  laws 
of  the  place  of  performance,  without  regard  to  the  place  at 
which  it  was  written,  signed,  or  dated,  in  respect  to  its  nature, 
validity,  interpretation  and  effect,  unless  It  clearly  appears 
that  the  parties  intended  the  contract  should  be  governed  by 
the  law  of  the  place  where  It  was  made. 

Appeals  from  a  judgment  of  the  superior  court  of  Mil- 
waukee county :  J.  C.  Ludwig,  Judge.  Reversed  on  defend- 
ant's appeal. 

This  action  is  brought  by  plaintiffs  as  co-partners  to  re- 
cover on  two  notes  made  by  defendant,  each  of  $5,000,  with 
interest,  dated  January  12,  1895,  payable  to  plaintiffs,  or 
order,  on  or  before  eighteen  months  after  date  at  their  office 
in  Boston,  Massachusetts.  The  defendant  admits  the  making 
of  the  notes,  and  that  there  was  a  manual  tradition  of  the 
same.  He  avers,  however,  that  the  notes  were  in  fact  made, 
executed,  and  delivered  on  Sunday,  January  13,  1895,  under 
a  parol  agreement  whereby  it  was  omderstood  that  the  notes 
were  to  have  no  validity  until  he  realized  in  cash  on  his  in- 
terest in  the  lands  which  were  the  subject-matter  of  the  trans- 
actions through  which  the  notes  came  into  existence.  The 
action  was  tried  before  a  jury,  which  rendered  a  special  ver- 
dict on  the  disputed  facts  in  the  case.  The  undisputed  facts 
in  the  case  are  that  plaintiffs  at  the  date  of  the  notes  were  the 
owners  of  a  large  tract  of  Florida  land,  for  which  defendant 
procured  one  John  Paul  as  prospective  purchaser  before  these 
notes  were  made.  On  January  10,  1895,  plaintiff  Brovm 
and  defendant  met,  pursuant  to  an  arrangement,  at  a  hotel  in 
the  city  of  New  York,  with  the  view  of  consummating  a  sale 
of  these  lands  to  John  Paul,  who  met  with  them  on  the  fol- 
lowing day.  The  negotiations  resulted  in  an  agreement  that 
Paul  should  purchase  the  lands.  This  agreement  was  reached 
on  Saturday,  January  12th,  ,and  consummated  on  the  fol- 
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lowing  Monday.  It  is  averred  that  it  was  a  condition  of  this 
transfer  to  Mr.  Paul  that  the  defendant  should  retain  a  one 
sixth  interest  in  the  lands.  It  is  not  disputed  but  that  Brovm 
and  defendant,  made  some  arrangements  pertaining  to  this 
transaction,  resulting  in  the  notes  in  question  being  made  on 
Sunday,  January  13th.  Among  other  facts  the  jury  found 
that  the  notes  were  delivered  to  Brown  for  plaintiffs  in  the 
city  of  New  York  on  this  Sunday.  Upon  the  verdict,  judg- 
mient  was  rendered  in  plaintiffs'  favor  for  the  full  amount, 
with  costs,  with  some  condition  as  to  its  enforcement.  From 
this  judgment  both  parties  appeal. 

For  the  plaintiffs  there  were  briefs  by  Sylvester,  Scheiber 
&  Orth,  and  oral  argument  by  Fred  Scheiber  and  C.  A. 
OHh. 

Rublee  A.  Cole,  for  the  defendant. 

The  following  opinion  was  filed  November  17,  1903 : 

SiEBECKEE,  J.  The  defendant  avers  that  the  notes  sued 
•on  by  plaintiffs  were  executed  and  delivered  on  Sunday,  and 
are  therefore  void  in  law.  As  stated,  there  is  no  dispute  but 
that  the  notes  were  signed  by  defendant  on  Sunday,  Janu- 
ary 13,  1896.  The  jury  found  they  were  delivered  to  plaint- 
iffs on  the  same  day.  For  this  reason  defendant  contends 
they  are  void  in  plaintiffs'  hands.  Courts  have  refused  to 
maintain  actions  on  contracts  when  made  in  violation  of  stat- 
utes for  the  observance  of  Sunday,  and  have  declared  them 
void  as  between  the  parties.  Hill  v.  Sherwood,  3  Wis.  343 ; 
Troewert  v.  Decker,  51  Wis.  46,  8  N.  W.  26 ;  Ainsworth  i\ 
Williams,  111  Wis.  17,  86  N.  W.  551 ;  Cranson  v.  Goss,  107 
Mass.  439.  The  question,  then,  arises,  Were  these  notes  made 
in  violation  of  the  law  which  prohibits  the  making  of  such 
contracts  on  Sunday?  This  presents  an  inquiry  as  to  the 
place  of  contract  of  these  notes.  It  is  the  general  rule  at 
common  law  that  personal  contracts  are  to  be  deemed  con- 
tracts of  the  state  or  country  where  they  are  actually  made. 
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A  well-established  exception  occurs,  however,  when  a  con- 
tract declares  specifically,  or  it  appears  by  implication,  that 
it  is  to  be  performed  or  paid  in  another  state  or  country. 
Then  its  validity,  nature,  obligation,  and  effect  is  to  be  gov- 
erned by  the  law  of  the  place  of  payment  or  performance. 
The  grounds  of  this  exception  are  that  the  presumed  inten- 
tion of  the  parties  is  that  it  shall  be  deemed  to  be  a  contract 
of  the  place  of  payment  or  performance,  unless  audi  pre- 
sumption is  rebutted  by  the  facts  and  circumstances  sur- 
rounding the  making  and  the  performance  or  payment. 
Under  such  circumstances  the  fact  that  notes  are  made  pay- 
able at  the  place  of  the  domicile  of  the  payee  is  held  to  be 
very  persuasive  evidence  of  the  intention  of  the  parties  that 
it  was  to  be  a  contract  of  the  place  of  payment.  The  inten- 
tion thus  expressed  has  been  commonly  held  so  conclusive 
in  its  effect  that  it  must  prevail  unless  it  is  made  to  appear 
that  it  would  invalidate  the  contract,  and  that  the  parties  in- 
tended to  avoid  such  a  result.  Of  the  many  authorities  in 
support  of  these  principles,  the  following  may  be  cited:  Bart- 
lett  V.  Collins,  109  Wis.  477,  85  K  W.  703;  Shores  L.  Co. 
V.  SHU,  102  Wis.  450,  78  K  W.  562 ;  Hill  v.  Spear,  50  K  H. 
253 ;  Sondheim  v.  Gilbert,  117  Ind.  71,  18  K  E.  687 ;  Dick- 
inson  v.  Edwards,  77  N.  Y.  573,  33  Am.  Kep.  671;  Story, 
Conflict  of  Laws,  §§  278a,  280;  1  Daniel,  Neg.  Inst  §  865; 
Wood's  Byles,  Bills  &  Notes,  570.  I'his  conclusion  in  no 
way  militates  against  the  decision  of  this  court  in  Newman 
V.  KersTiaiv,  10  Wis.  333.  In  that  case  it  was  held  that  the 
place  of  payment  as  evidence  of  the  intention  of  the  parties 
that  the  law  of  that  place  is  to  govern  was  overcome  by  the 
actual  facts  and  circumstances  of  the  casei  An  examination 
of  the  case  will  show  a  marked  difference  in  the  facts  of  the 
two  cases.  In  the  instant  case  we  have  an  incidental  meeting 
of  the  maker  and  payee  of  the  notes  in  the  city  of  New  York, 
one  of  whom  is  domiciled  in  Massachusetts  and  the  other  in 
Wisconsin;  the  subject-matter  of  the  contract  out  of  which 
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these  notes  arose  being  a  sale  and  transfer  of  real  estate  situ- 
ated in  the  state  of  Florida.  No  money  was  received  or  paid 
by  either  at  the  time  the  notes  were  executed.  AH  further 
acts  or  dealings  required  by  the  contracts  were  to  be  per- 
formed in  the  state  of  Massachusetts.  From  these  facts  the 
conclusion  must  follow  that  the  place  of  the  contract  is  the 
state  of  Massachusetts,  and  its  laws  govern.  By  the  law  of 
Massachusetts  all  executory  contracts  for  the.  payment  of 
money,  including  bonds  and  promissory  notes,  made  and  de- 
livered on  Sunday,  are  void  as  between  the  parties.  Supp. 
Pub.  St.  Mass.  1889-1895 ;  Granson  v.  Ooss,  107  Mass.  439, 
and  cases  cited;  Gomm.  v,  De  Yoe,  159  Mass.  101,  34  JST.  E. 
85.  Defendant's  contention  concerning  the  jurisdiction  of 
the  court  under  the  legislation  embodied  in  chs.  1  and  446, 
Laws  of  1903,  need  not  be  considered  for  the  reason  that,  if 
this  legislation  be  invalid  as  claimed,  the  case  must  be  held 
as  pending  in  the  superior  court,  and,  on  the  other  hand,  if 
valid,  the  provisions  of  these  acts  cover  this  case,  and  the 
court  properly  proceeded  to  a  final  determination  of  the 
cause.  From  the  forgoing  it  follows  that  the  judgment 
must  be  reversed,  and  the  action  be  dismissed.  No  neces- 
sity, therefore,  arises  for  considering  any  of  the  other  ques- 
tions argued  on  the  appeal  of  either  the  plaintiffs  or  defend- 
ant. 

By  the  Gourt. — Judgment  of  the  superior  court  is  re- 
versed on  defendant's  appeal,  and  the  cause  is  remanded, 
with  directions  to  enter  judgment  dismissing  the  complaint. 
Plaintiffs  to  take  nothing  on  their  appeal. 

Plaintiffs  moved  for  a  rehearing. 

The  following  opinion  was  filed  February  2,  1904: 

SiEBEOKBB,  J.    A  rehearing  is  asked  in  this  case  upon  the 
grounds:   (1)  That  the  court  mistook  what  are  the  undis- 
puted facts  of  the  case;  and  (2)  that  the  decision  is  con- 
Vol.  120—28 
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trary  to  the  established  rule  of  law  as  recognized  in  the  case 
of  Heamans  v,  Knapp-Stoui  &  Co.  Co.  reported  in  89  Wis. 
171,  61  N.  W.  757. 

It  is  insisted  that  the  statements  in  the  opinion  referring 
to  the  time  and  place  of  meeting  as  incidental  to  the  main 
objects  of  the  transaction,  and  that  "all  further  acts  or  deal- 
ings [after  delivery]  required  by  the  contracts  were  to  be 
performed  in  the  state  of  Massachusetts,"  are  erroneous.  It 
is  claimed  that  these  assertions  are  refuted  by  the  facts,  in 
that  such  meeting  was  pursuant  to  an  arrangement  between 
the  parties,  and  that  the  negotiations  covering  the  transac- 
tion were  in  fact  consummated  on  Monday  succeeding  the 
Sunday  when  the  notes  were  executed  and  delivered.  This 
contention  is  based  on  a  misconception  of  the  main  purposes 
and  objects  of  the  parties.  It  is  obvious  that  the  place  of 
meeting  was  a  mere  incident  to  the  transaction,  and  was  at 
a  place  which  incidentally  happened  to  be  convenient  to  all. 
If  circumstances  had  favored  another  place  and  state  for 
such  meeting,  no  doubt  such  place  would  have  been  selected. 
The  claim  that  the  court  erroneously  assumed  that  "all  fur- 
ther acts  or  dealings  required  by  the  contracts  were  to  be 
performed  in  the  state  of  Massachusetts"  misinterprets  the 
terms  of  the  decision,  by  applying  this  assumption  to  the 
transactions  of  the  sale  and  conveyance  of  the  lands,  instead 
of  restricting  it  to  the  notes,  the  only  contracts  involved  in 
this  suit.  Under  the  facts,  there  is  no  room  for  question  on 
this  subject  The  undisputed  facts  and  the  finding  of  the 
jury  show  that  the  notes  were  made,  executed,  and  delivered 
on  Sunday ;  that  plaintiffs  had  possession  of  them  from  that 
day;  and  that  the  only  necessary  step  for  fuU  performance 
of  the  contracts  evidenced  by  these  notes,  and  expressed  on 
their  face,  was  payment  at  the  time  and  place  specified, 
namely,  the  plaintiffs'  office,  in  the  city  of  Boston,  Massa- 
chusetts. 
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It  is  strenuously  insisted  that  the  decision  is  in  conflict 
with  the  law  as  announced  in  Seamans  v,  Knapp-Stout  &  Go. 
Co.  supra,  and  contrary  to  the  weight  of  adjudications.  After 
a  re-examination  6i  the  Seamans  as  well  as  the  present  case, 
we  are  reassured  in  the  opinion  that  the  ruling  is  in  accord 
with  the  cases  brought  to  our  attention,  and  must  stand  as 
estabKshed  by  these  and  other  cases.  The  Seamans  Case  pre- 
sented a  dispute  between  an  insurance  company  of  this  state 
and  Ihe  assured  i^siding  here,  concerning  i^urlnce  contracts 
negotiated  by  foreign  agents  to  insure  property  without  this 
state.  The  question  litigated  was  whether  the  contracts  were 
in  fact  made  within  this  state  or  not  It  was  determined  be^ 
fore  the  trial  court  that  the  contracts  were  made  and  deliv- 
ered in  this  state,  where  Ihe  parties  resided,  and  where  the 
contracts  were  to  be  performed  and  sought  to  be  enforced. 
The  question  of  the  validity  of  a  contract  made  in  one  state 
or  coxmtry,  to  be  performed  in  another,  did  not  arise,  and 
consequently  was  not  decided.  It  is,  however,  claimed  that 
the  court,  in  its  opinion,  adopted  the  rule  expressed  in  the 
excerpt  from  the  opinion  in  the  case  of  Scudder  v.  Union 
Nat  Bank,  91  U.  S.  406,  when  it  declared: 

^^Much  of  the  seeming  conflict  in  the  adjudications  upon 
the  subject  of  lex  loci  contractus  will  disappear  by  carefully 
discriminating  as  to  the  precise  nature  of  tiie  issues  and  mat- 
ter under  consideration.  Thus  it  has  been  held  by  the  su- 
preme court  of  ithe  United  States  that  matters  bearing  upon 
the  execution,  interpretation,  and  validity  of  a  contract  are 
determined  by  the  law  of  the  place  where  it  is  mada  Mat- 
ters connected  with  its  performance  are  regulated  by  the  law 
prevailing  at  the  place  of  performance.  Matters  respecting 
the  remedy  depend  upon  the  law  of  the  place  where  the  suit 
is  brought."  % 

Much  stress  is  laid  in  argument  on  the  point  that  this  is 
the  only  authoritative  declaration  by  this  court  on  the  8ul> 
ject,  and  that  it  conflicts  with  the  doctrine  in  the  present 
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case.  The  cases  in  this  court  do  not  sustain  this  contention. 
In  Fisher  v.  Otis,  3  Pin.  78,  this  court,  speaking  on  the  sub- 
ject, say: 

"The  general  rule  unquestionably  is  that  the  lex  loci  con- 
tractus  controls  the  nature,  construction,  and  validity  of  the 
contract  .  .  .  From  tiiis  rule,  however,  contracts  made 
in  one  country,  but  to  be  performed  in  another^  have  very 
generally  been  excepted.  AnA.  the  reason  of  the  exception  is 
that  the  parties  are  supposed  to  intend  to  be  governed  by  the 
laws  of  the  country  where  their  contract  is  to  be  performed 
or  to  take  effect." 

This  rule  is  recognized  as  the  established  law  in  Newman 
V,  Kershaw,  10  Wis.  333,  as  well  as  Shores  L.  Co.  v.  Stitt, 
102  Wis.  450,  78  N.  W.  562;  Bartlett  v.  Collins,  109  Wis. 
477,  85^  K  W.  703,  and  Second  Nat.  Bank  v.  Smith,  US 
Wis.  18,  94  N.  W.  664.  In  Bartlett  v.  Collins,  this  question 
was  particularly  considered  and  decided  as  a  question  neces- 
sarily involved  in  the  case.    It  is  there  stated : 

"As  ja  general  rule,  the  construction  and  validity  of  a 
purely  personal  contract  depends  on  the  law  of  the  place 
where  mada  Story,  Conflict  of  Laws.  If,  however,  the  con- 
tract is  made  in  one  place,  to  be  performed  in  another,  then, 
as  a  general  rule,  the  place  of  payment  and  performance  is 
the  place  of  the  contract.  [Citing  authorities.]  This  rule 
is  founded  on  the  idea  that,  in  making  a  personal  contract 
to  be  fully  performed  in  another  state,  the  parties  must  have 
had  that  other  state  in  mind." 

To  show  that  the  parties  did  not  intend  the  place  of  per- 
formance to  be  the  place  of  the  contract,  when  void  at  the 
place  of  performance,  it  must  clearly  appear  that  they  in- 
tended to  be  governed  by  the  law  of  the  place  where  it  was 
made.  No  such  evidence  exists  in  this  case.  Since  the  place 
of  i)erf  ormance  or  payment  is  expressed  in  the  notes,  the  pre- 
sumption, therefore,  is  that  the  parties  contracted  with  ref- 
erence to  the  law  of  that  place.  The  foregoing  cases  in  this 
court  were  regarded  as  controlling  and  applicable  to  the  pres- 
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ent  case,  and  were  not  then,  and  are  not  now,  considered  to 
be  at  variance  with  the  decision  in  Seamans  v,  Knapp-Stout 
Co.  Co.  89  Wis.  171,  61  N.  W.  767.  The  case  of  Scudder  v. 
Union  Nai.  Bank,  91  TJ.  S.  406,  decided  that  where  a  bill  of 
exchange  had  been  drawn  by  a  firm  of  Chicago,  Illinois,  upon 
a  firm  at  St.  Louis,  Missouri,  and  there  was  a  parol  accept- 
ance by  a  member  of  the  St.  Louis  firm  present  in  Chicago 
where  the  bill  was  drawn,  the  validity  of  such  acceptance  is 
governed  by  the  place  of  acceptance.  In  passing  opinion 
upon  this  question,  the  court  stated  the  general  rule  quoted 
in  the  Seamans  Case,  without  giving  the  well-established  ex- 
ception, generally  recognized,  but  not  involved  in  that  de- 
cision nor  in  the  Seamans  Case.  We  must  hold  the  decisions 
of  this  court  upon  the  question  now  presented  have  accepted 
and  adhered  to  the  rule  adopted  by  the  court  in  this  case, 
namely,  "When  a  contract  is  made  in  one  state  or  country, 
to  be  performed  in  another  state  or  country,  it  is  to  be  regu- 
lated by  the  laws  of  the  place  of  performance,  without  regard 
to  the  place  at  which  it  was  written,  signed,  or  dated,  in 
respect  to  its  nature,  validity,  interpretation,  and  effect" 
(1  Daniel,  N"^.  Inst  §  865),  unless  it  clearly  appears  that 
the  parties  intended  the  contract  should  be  governed  by  the 
law  of  the  place  where  it  was  made. 
By  the  Court. — ^Motion  denied. 
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Fey  and  others,  Respondents,  vs.  The  I.  O.  O.  F.  Mutual 
Life  Insubance  Society  op  PENNSYLVAifiA,  Appel- 
lant. 

Deceml>er  15,  IQOS^-Fehruary  2,  1904. 

Life  insurance:  Benefit  societies:  Contract  limitations  of  actions: 
Waiver:  Evidence:  Estoppel:  Agent:  Service  of  summons: 
Proofs  of  death:  Harmless  error:  Special  verdict:  Framing 
questions:  Infancy  of  plaintiff:  Failure  to  appoint  guardian 
ad  litem. 

1.  Where  a  benefit  certificate,  yoid  in  case  of  suicide,  contained  a 

proYlsion  that  no  action  should  be  brought  or  maintained 
thereon  unless  commenced  within  one  year  from  the  death  of 
insured,  and  action  was  commenced  more  than  one  year  there- 
after, a  nonsuit  should  be  entered,  or  a  verdict  directed,  un- 
less  there  are  facts  in  evidence  tending  to  show  that  the  con- 
tract provision  was  waived  or  otherwise  obviated. 

2.  In  such  case,  it  appeared,  among  other  things,  that  Insured  died 

August  8,  1900,  and  proofs  of  death  were  duly  furnished  Sep- 
tember 5,  no  objection  thereto  being  made.  November  28,  1900, 
the  beneficiaries'  attorney  wrote  asking  when  pasrment  might 
be  expected.  Receiving  no  reply,  he  wrote  again  February  16, 
1901,  and  was  informed  on  February  19  that  the  matter  was  in 
the  hands  of  claim  committee,  that  he  would  be  notified,  and^ 
on  April  16,  following,  the  company's  secretary  wrote  the  at- 
torney that  (he  claim  waa  in  the  hands  of  the  company's  gen- 
eral counsel.  Investigation  having  developed  the  fact  that  death 
was  the  result  of  suicide,  and  "so  soon  as  I  have  heard  from 
him  win  communicate  with  you,*'  followed  by  no  further  com- 
munication from  the  company.  The  action  was  commenced 
February  10,  1902.  Held,  that  even  If  the  letter  of  February  19, 
could  be  construed  as  a  request,  express  or  implied,  to  delay 
action,  the  letter  of  April  16  must  be  construed  as  putting  an 
end  to  negotiation,  and  withdrawing  any  implied  request  for 
delay. 

3.  In  such  case,  a  letter  dated  November  28,  1900,  from  defendant 

to  one  who  testified  he  was  its  local  agent,  considered,  and 
held  that  even  though  the  contents  could  be  construed  as  a 
request  for  delay,  yet  the  letter  of  April  16,  to  the  attorney 
terminated  the  request,  ajxd  hence  the  full  contract  year  had 
expired  before  action  was  brought. 
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4.  In  an  action  on  a  benefit  certificate,  issued  by  a  foreign  corpora- 

tion, providing  that  action  must  be  begun  within  one  year 
after  the  death  of  the  insured,  it  appeared,)  among  other  things, 
that  the  death  occurred  August  8,  1900,  and  that  action  was 
oommenced  February  10,  1902;  that  O.,  a  witness  called  by 
plaintiffs,  testified  he  was  defendant's  agent  up  to  February  16, 
1902;  that  he  collected  and  remitted  dues  and  assessments  as 
such  agent;  that  he  informed  defendant  of  insured's  death, 
signing  himself  "local  agent,"  and  that  in  response  blanks 
were  sent  him  and  he  made  out  the  proofs  of  death.  This 
evidence  was  introduced  by  plaintiffs  to  prove  agency,  and  to 
Justify  subsequent  introduction  of  G.'s  declarations,  as  bind- 
ing on  defendant,  which  were  received  in  evidence.    Held: 

(1)  That  after  successfully  assuming  G.'s  agency  and  reap- 
ing the  advantage  of  it  for  one  purpose,  plaintiffs  could  not 
abandon  it,  for  another  purpose. 

(2)  That  G.  was  an  agent  for  the  service  of  process  within 
the  calls  of  subd.  9,  sec.  2637,  Stats.  1898. 

(3)  That  evidence  produced  by  defendant,  In  effect,  that  G. 
was  not  defendant's  agent,  and  that  it  never  had  any  agents 
in'  Wisconsin,  did  not  excuse  plaintiffs'  failure  to  bring  the 
action  within  the  year  limited  by  the  certificate. 

5.  Sec.  4234,  Stats.  1898,  extending  for  one  year  the  limitation  on 

commencement  of  an  action,  where  the  person  entitled  to  bring 
the  action  dies  before  the  term  limited  expires,  applies  to  legal 
limitations,  and  does  not  affect  limitations  on  bringing  action 
provided  by  contract. 

6.  In  an  action  on  a  benefit  certificate,  void  in  case  of  suicide,  the 

fact  that  death  was  caused  by  drinking  carbolic  acid  was  proven 
beyond  dispute,  the  real  Issue  being  whether  the  taking  was 
accidental.  Defendant  offered  in  evidence  the  verdict  of  the 
coroner's  Jury  that  deceased  came  to  his  death  by  "taking  car^ 
bolic  acid."  Held,  even  though  the  verdict  was  admissible, 
which  may  be  doubted,  that  its  rejection  was  not  prejudicial 
error. 

7.  In  such  case,  while  the  exclusion  of  the  proofs  of  death,  con- 

taining the  statement  that  deceased  ''swallowed  carbolic  acid" 
is  error,  it  did  not  prejudice  defendant  because  that  fact  was 
not  in  dispute. 

8.  In  an  action  on  a  benefit  certificate  where  one  material  Issue 

was  whether  the  death  of  the  insured  was  caused  by  suicide, 
sane  or  insane,  a«  question  of  the  special  verdict  ^'Did  (de- 
ceased) come  to  his  death  as  the  result  of  an  act  voluntarily 
committed,  with  intent  to  produce  death  by  his  own  hands?" 
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considered,  and  held,  not  well  framed,  thougli  not  materially 
defective. 
9.  Where  a  plaintiff  is  a  minor,  objection  that  no  guardian  ad  litem 
was  ever  appointed  is  too  late  when  raised  for  the  first  time 
in  the  supreme  court  Such  objection  raises  the  question  of 
plaintiff's  legal  capacity  to  sue,  and  must  be  taken  by  demurrer 
or  answer,  or  it  is  waived. 

Appeal  from  a  judgment  of  the  circuit  court  for  Sauk 
county :  R.  G.  Siebecker,  Circuit  Judge.    Reversed. 

This  is  an  action  upon  a  life  insurance  policy  or  benefit 
certificate  originally  issued  by  the  Piqua  Mutual  Aid  &  Ac- 
cident Association,  a  foreign  corporation,  insuring  the  life  of 
Fred  C.  Runge  in  the  sum  of  $1,000,  in  favor  of  his  wife. 
The  evidence  on  the  trial  showed  that  the  certificate  was 
issued  August  12,  1897,  and  that  at  that  time  Fred  C. 
Runge,  the  insured,  was  a  laboring  man  residing  at  or  near 
the  village  of  Ablemans,  Sauk  county,  and  haying  a  wife, 
Henrietta  Riuige,  and  four  minor  children,  Emma,  Frank, 
Willie,  and  Fred;  that  in  October,  1899,  Henrietta  having 
died,  the  four  children  were  duly  made  beneficiaries  of  the 
policy  by  request  of  the  insured;  that  July  1,  1899,  the 
Piqua  Company  consolidated  with  the  Potomac  Life  Insur- 
ance Company,  a  West  Virginia  corporation,  which  assumed 
all  the  contracts  of  tlie  former  company,  including  the  cer- 
tificate owned  by  Runge;  that  Runge  died  August  8,  1900, 
from  the  effects  of  taking  carbolic  acid,  his  assessments  being 
all  paid ;  that  due  proofs  of  death  were  served  on  the  Potomac 
Company  September  5,  1900,  by  Emma  Runge,  who  was 
then  married,  and  named  Emma  Brickman ;  that  December  1, 
1901,  the  Potomac  Insurance  Company  consolidated  with  the 
defendant  in  this  action,  which  is  a  Pennsylvania  corpora- 
tion, and  which  assumed  all  contracts  and  liabilities  of  the 
Potomac  Company;  that  January  31,  1902,  Emma  Runge 
sold  and  assigned  all  her  rights  in  the  policy  to  the  plaintiff, 
Adolph  Fey;  that  Willie  Runge  died  July  6,  1901,  and  that 
the  plaintiff  Fey  was  duly  appointed  administrator  of  his 
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estate;  that  the  plaintiff  Frank  Runge  was  of  age  when  this 
action  was  brought,  or  attained  his  majority  soon  afterwards, 
but  the  plaintiff  Fred  Runge  was  still  a  minor;  that  this  ac- 
tion was  commenced  by  the  service  of  summons  February  10, 
1902 ;  that  the  amount  realized  by  assessments,  and  which 
was  properly  applicable  on  this  policy,  if  anything  was  due 
thereon,  was  the  sum  of  $930. 

The  court  submitted  to  the  jury  a  single  question,  as  fol- 
lows : 

"Did  Fred  Charles  Runge  come  to  his  death  as  the  result 
of  an  act  which  he  voluntarily  committed,  with  intent  to  pro- 
duce  death  by  his  own  hand  V 

This  question  was  answered  in  the  negative  by  the  jury, 
and  judgment  for  the  plaintiffs  for  the  amount  due  upon  the 
policy,  with  interest  from  November  5,  1900,  was  rendered, 
tmd  the  defendant  appeals. 

For  the  appellant  there  were  briefs  by  Bentley  &  Kelley, 
and  oral  argument  by  F.  R.  Bentley, 

For  the  respondents  there  was  a  brief  by  Grotophorst, 
Evans  &  Thomas,  and  oral  argument  hj  E.  A,  Evans, 

WiNSLOw,  jr.  The  insurance  policy  or  benefit  certificate 
in  the  present  case  contained  a  provision  that  no  action 
should  be  brought  or  maintained  thereon  unless  it  were  com- 
menced within  one  year  from  the  date  of  the  death  of  the 
insured.  It  was  admitted  by  the  plaintiffs  in  making  their 
ease  that  the  insured  died  August  8,  1900,  and  that  this  ac- 
tion was  commenced  February  10,  1902 ;  hence  the  plaintiffs 
should  have  been  nonsuited,  or  a  verdict  for  the  defendant 
directed,  unless  there  were  some  facts  in  evidence  tending 
to  show  that  the  requirement  of  this  provision  had  been 
waived  or  otherwise  obviated.  It  is  claimed  by  the  plaintiffs 
that  this  requirement  was  not  operative  here,  first,  because 
the  evidence  shows  that  the  insurance  company  has  waived 
its  right  to  insist  thereon ;  second,  because  the  evidence  shows 
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that  the  insurance  company  had  no  agent  in  this  state  upon 
whom  service  could  be  made;  and,  third,  as  to  the  interest  of 
Willie  Runge,  at  least,  that  by  the  provisions  Si  sec.  4234, 
Stats.  18^8,  the  time  for  bringing  the  action  was  extended 
by  reason  of  his  death,  which  took  place  July  6, 1901.  These 
contentions  will  be  taken  up  in  their  order: 

1.  This  court  has  held,  in  accordance  with  authorities  else- 
where, that  if  an  insurance  company,  by  its  acts,  induces  the 
beneficiary  to  delay  bringing  suit  on  the  policy,  the  time  of 
such  delay  is  not  to  be  reckoned  as  a  part  of  the  time  limited 
for  the  bringing  of  the  action.  Killips  v.  Putman  F.  Ins^ 
Co.  28  Wis.  472;  Black  v.  Winneshiek  Ins.  Co.  31  Wis.  74. 
In  the  first  case  above  cited  there  was  evidence  showing  that 
the  general  agent  of  the  company  wrote  to  the  ii^ured,  stat- 
ing that  the  proofs  already  furnished  were  defective,  and 
promising  to  call  and  see  the  insured  with  reference  to  the. 
matter  during  the  following  month,  and  that  the  insured  de- 
layed furnishing  additional  proofs  or  conmiencing  suit,  rely- 
ing on  this  promise,  which  was  never  fulfilled;  and  it  was 
held  that  this  was  sufficient  to  go  to  the  jury  as  proof  of 
waiver. .  In  the  Black  Case  it  was  held  that  an  agreement 
made  between  the  insured  and  the  insurance  company,  soon 
after  a  fire  loss,  providing  that  the  insured  would  accept  a 
certain  sum  in  full  payment,  and  that  the  company  would 
pay  that  sum  on  or  before  a  certain  date,  three  months  in  the 
future,  unless  it  should  previously  notify  the  insured  that  it 
would  contest  the  loss,  waived  the  limitation  for  the  time 
during  which  the  agreement  ran,  no  such  notice  having  been 
given.  It  is  manifest  that  the  proof  in  the  present  case  does 
*  not  bring  it  within  either  of  the  above  cases.  The  evidence 
here  shows  that  the  proofs  of  death  were  duly  furnished  Sep- 
tember 5,  1900,  and  no  objection  was  ever  made  to  them. 
November  28,  1900,  Mr.  Grotophorst  wrote  to  the  Poton^^ac 
Company,  stating  that  he  was  retained  by  the  heirs  of  Runge, 
and  asked  when  payment  of  the  policy  might  be  expected.  Re- 
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ceiving  no  reply  to  this  letter,  he  wrote  again  February  16> 
1901,  stating  that  he  had  heard  nothing  from  the  company, 
and  asking  the  company  to  report  at  once  what  they  intended 
to  do ;  that,  in  case  of  refusal  to  pay,  he  would  take  steps  to 
collect  the  amount  due  on  the  policy.  To  this  letter  the  com- 
pany replied  February  19,  1901,  by  letter  stating  that  "the 
matter  is  now  before  our  claims  committee  and  owing  to  the 
absence  of  our  adjuster,  we  cannot  at  the  present  moment 
give  the  full  facts  in  regard  to  the  same  but  you  will  be  duly 
notified  upon  return  of  said  adjuster  to  this  office."  On 
April  16th  following,  the  company's  secretary  sent  to  Groto- 
phorst  a  letter  stating  that  "the  claim  is  in  the  hands  of  the 
company's  general  counsel,  investigation  having  developed 
the  fact  that  death  was  the  result  of  suicide.  3o  soon  as  I 
have  heard  from  him  will  communicate  with  you."  This 
was  the  last  letter  sent  to  Grotophorst  It  appears  further 
that  the  claim  at  about  this  time  was  in  the  hands  of  Mr. 
K  A.  Jones,  an  attorney  at  Washington,  D.  C,  where  the 
home  office  of  the  Potomac  company  then  was,  and  that  on 
April  20,  1901,  the  secretary  of  the  company  wrote  to  him, 
"stating  that  "all  the  papers  in  the  Kunge  case  have  been  sent 
to  Gov.  Hart,  the  company's  general  counsel,  to  whom  you 
are  referred."  No  further  negotiations  or  letters  between 
the  company  and  either  Grotophorst  or  Jones  are  shown. 
There  is  very  little  in  this  correspondence  which  could  rea- 
sonably be  construed  as  a  request,  either  express  or  implied, 
to  delay  action;  but,  conceding  that  the  letter  of  February 
19th  might  be  so  construed,  and  that  it  was  acted  upon,  still 
the  letter  of  April  16th,  stating  that  the  cause  of  death  was 
suicide,  and  that  the  papers  had  been  placed  in  the  hands  of 
the  company's  counsel,  must  certainly  be  construed,  especially 
when  received  by  an  attorney  at  law,  as  quite  definitely  put- 
ting an  end  to  negotiation,  and  withdrawing  any  implied  re- 
quest for  delay.  In  this  view  of  the  matter,  there  was  onlv 
two  months'  delay  on  account  of  acts  of  the  company;  and. 
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iis  the  action  was  delayed  six  months  beyond  the  termination 
of  the  year,  it  is  plain  that,  even  if  the  two  months  be  de- 
ducted, the  action  was  still  brought  four  months  after  the 
expiration  of  the  year.  There  was  another  line  of  evidence, 
however,  that  was  somewhat  relied  upon  to  prove  waiver. 
One  Geisser  was  called  as  a  witness,  who  testified  that  he  was 
local  agent  at  the  village  of  Ablemans  both  of  the  Piqua  Com- 
pany and  its  successor,  the  Potomac  Company,  and  he  pro- 
duced some  correspondence  with  the  Potomac  Company  in 
reference  to  the  claim.  It  appears  that  Geisser  assisted  in 
preparing  and  forwarding  the  proofs  of  death  in  September, 
1900,  and  afterwards  wrote  several  letters  to  the  company 
concerning  the  claim,  in  which  he  signed  his  name  as  "local 
agent."  November  28,  1900,  he  received  the  first  reply  to 
his  inquiries  from  the  company ;  stating,  in  effect,  that  there 
was  litigation  pending  against  the  old  Piqua  Association, 
but  that  they  believed  that  all  claims  would  soon  be  adjusted 
to  the  satisfaction  of  all,  and  that  all  claims  would  be  listeil 
according  to  date  of  approval,  and  paid  in  their  turn.  March 
18,  1901,  he  received  another  letter  from  the  company,  stat- 
ing that  the  Runge  claim  would  be  taken  up  "the  last  of  this 
month  or  the  first  of  next  for  settlement."  Geisser  also  tes- 
tified  that  he  received  a  letter  from  the  company  in  reply  to 
one  written  by  himself  about  eight  months  after  Runge's 
death,  in  which  they  said  they  would  settle  the  case  soon,  but 
this  alleged  letter  could  not  be  found.  Mr.  Grotophorst  tes- 
tified, against  objection  and  exception,  that  he  had  a  conver- 
sation with  Geisser  about  the  last  of  February  or  the  first  of 
March,  1901,  in  which  Geisser  told  him  that  the  matter  would 
be  settled  shortly,  within  two  weeks  or  two  months,  and  that 
Geisser  then  showed  him  some  letters  from  the  company  in 
which  they  stated  that  the  matter  would  be  adjusted.  There 
is  no  testimony  that  Geisser  acted  in  any  degree  as  agent  of 
the  beneficiaries  in  this  correspondence,  or  that  they  even 
knew  of  his  action ;  but  even  conceding  that  the  letter  of  No- 
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vember  28,  1900,  could  be  construed  as  a  request  for  delay, 
still  the  letter  of  April  16th  to  Grotophorst  would  terminate 
the  request,  and  the  delay  occasioned,  at  the  most,  was  less 
than  five  months,  so  that  the  full  year  had  expired  before  the 
bringing  of  the  action. 

2.  It  is  claimed  that  the  plaintiffs  were  excused  from 
bringing  the  action  within  the  year  because  the  evidence 
shows  that  the  Potomac  Company  had  no  agent  in  the  state 
upon  whom  service  could  be  made.  This  contention  is  based 
upon  the  testimony  of  one  Bristow,  the  secretary  of  the  Po- 
tomac Company,  to  the  effect  that  Geisser  was  never  agent 
of  that  company,  and  that  it  had  no  agents  in  Wisconsin. 
The  argument  is  that  the  one-year  limitation  clause  cannot 
apply  if  by  its  own  act  of  omission  the  company  makes  it  im- 
possible for  the  policy  holder  to  commence  an  action  upon 
the  policy  in  the  local  courts,  because,  in  such  case,  the  com- 
pany has  prevented  the  commencement  of  the  action  by  its 
own  act,  and,  if  the  limitation  were  to  be  held  effective,  the 
company  would  be  taking  advantage  of  its  own  wrong.  There 
is  much  reason  in  the  argument,  and  it  has  been  directly  ap- 
proved by  the  supreme  court  of  Michigan.  Peoria  M,  &  F. 
Ins.  Co.  V.  Hall,  12  Mich.  202.  It  is  not  necessary  to  pass 
upon  the  question  here.  The  plaintiffs  are  in  no  position  to 
make  the  contention  that  the  Potomac  Company  had  no  agent 
in  Wisconsin.  They  put  upon  the  stand  as  a  witness  Mr. 
Geisser,  before  mentioned  in  this  opinion,  and  proved  di- 
rectly by  him  that  he  was  the  local  agent  of  the  Piqua  Com- 
pany, the  Potomac  Company,  and  the  defendant  company 
during  the  whole  time  that  they  did  business  at  Ablemans, 
and  up  to  February  16,  1902 ;  that  he  received  and  remitted 
dues  and  assessments  as  such  agent ;  that  he  wrote  numerous 
letters  to  the  Potomac  Company,  signing  them  as  "local 
agent" — among  them  being  a  letter  notifying  the  company 
of  Kunge's  death,  and  requesting  that  claim  blanks  be  for- 
warded; that  such  blanks  were  at  once  forwarded  to  him; 
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and  that  he  made  out  the  proofs  of  death.  Not  only  is  it 
apparent  that  this  testimony  was  introduced  for  the  purpose 
of  proving  the  fact  of  (Jeisser's  agency,  in  order  to  justify 
the  subsequent  introduction  of  Geisser's  statements  to  Groto- 
phorst,  as  binding  on  the  company,  but  plaintiffs'  attorneys 
definitely  stated  to  the  court  that  such  was  the  object  of  the 
testimony;  and  the  statements  made  by  Geisser  to  Grotp- 
phorst  were  in  fact  afterwards  received  in  evidence  for  that 
reason.  After  successfully  assuming  this  position  and  reap- 
ing the  advantage  of  it  for  one  purpose,  the  plaintiffs  cannot 
abandon  it  for  another  purpose.  If  Geisser  was  enough  of 
an  agent  to  make  his  declarations  admissible  against  the  com- 
pany, he  was  enough  of  an  agent  for  the  purpose  of  service 
-of  process,  especially  when  subd.  9,  sec.  2637,  Stats.  1898, 
is  considered,  by  the  broad  and  sweeping  terms  of  which  it 
is  provided  that  service  upon  a  foreign  insurance  company 
may  be  made  upon  any  one  who  aids  or  assists, the  company 

3.  Nor  do  we  think  that  the  provisions  of  sec.  4234,  Stats. 
1898,  have  any  bearing  on  the  question,even  as  to  the  share 
of  Willie  Runge  who  died  July  6, 1901,  and  within  the  year. 
That  section  provides : 

"If  any  person  entitled  to  bring  an  action  die  before  the 
expiration  of  the  time  limited  for  the  commencement  thereof 
and  the  cause  of  action  survive,  an  action  may  be  commenced 
by  his  representatives  after  the  expiration  of  that  time  and 
within  one  year  from  his  death." 

It  forms  a  part  of  the  chapter  on  legal  limitations  of  ac- 
tions. After  providing  in  numerous  sections  the  specific  lim- 
itations upon  various  forms  of  action,  the  chapter  proceeds 
to  specify  certain  exceptions  to  the  running  of  the  limita- 
tions. Sec.  4231  provides,  in  substance,  that  if  the  defend- 
ant be  out  of  the  state  when  the  action  accrues,  or  depart 
from  and  reside  out  of  the  state  after  it  accrues,  the  time  of 
his  absence  shall  not  be  deemed  a  part  of  the  time  limited. 
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Sec.  4232  provides  tliat,  when  a  i)ersoii  is  an  alien  enemy, 
the  time  of  the  continuance  of  the  war  shall  not  be  a  part  of 
the  time  limited.  Sec.  4233  provides,  in  substance,  that  if 
any  plaintiff  (except  in  certain  cases)  at  the  time  the  action 
ncernes  be  a  minor,  or  insane,  or  imprisoned  on  a  criminal 
charge,  or  in  execution  under  a  sentence  for  a  term  less  than 
life,  the  time  of  such  disability  is  not  to  be  a  part  of  the  time 
limited  for  the  commencement  of  the  action,  with  certain 
provisos,  not  necessary  to  be  stated;  and  then  follows  sec. 
4234,  the  terms  of  which  have  been  previously  stated.  It 
seems  to  us  very  clear  that  these  sections  were  designed 
simply  to  make  the  chapter  on  legal  limitations  a  harmonious 
whole,  and  that,  when  they  refer  to  "the  time  limited  for  the 
commencement  of  the  action,"  they  refer  to  the  time  limited 
by  law,  as  laid  down  in  the  previous  sections  of  the  chapter. 
Legal  limitations,  and  not  contract  rights,  is  the  subject 
under  consideration.  Had  there  been  an  intention  to  affect 
the  terms  of  contracts,  it  would  have  been  very  easy  of  state- 
ment, and  it  seems  certain  that  it  would  have  been  indicated 
in  some  unequivocal  manner. .  It  has  been  directly  held  that 
the  statutory  exception  in  favor  of  minors  does  not  affect  the 
contract  limitation.  Suggs  v.  Travelers*  Ins.  Co.  71  Tex.  579, 
9  S.  W.  676;  4  Joyce,  Insurance,  §  3196;  O'Laughlin  v. 
Union  Cent  L.  Ins.  Co.  11  Fed.  280.  See,  also,  Riddles- 
barger  v.  Hartford  Ins.  Co.  7  Wall.  386. 

Our  conclusion  is  that  a  nonsuit  should  have  been  granted, 
or,  in  default  of  a  nonsuit,  that  a  verdict  for  the  defendant 
should  have  been  directed  at  the  close  of  the  evidence. 

There  are  some  minor  questions  presented,  which  perhaps 
deserve  attention,  especially  in  case  of  another  trial.  An  in- 
quest was  held  upon  the  body  of  Runge,  and  a  verdict  ren- 
dered that  he  came  to  his  death  by  "taking  carbolic  acid." 
The  defendant  offered  the  verdict  in  evidence,  and  it  was  re- 
jected, and  this  ruling  is  claime<i  to  be  error.  Conceding 
that  the  record  was  admissible,  which  may  be  a  matter  of 
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some  doubt  (Olwell  v.  Milwaukee  St.  R.  Co.  92  Wis.  334, 
66  IS".  W.  362),  there  was  no  prejudicial  error  in  the  ruling, 
because  the  fact  that  the  death  was  caused  by  drinking  car- 
bolic acid  was  proven  beyond  dispute,  and  was,  in  substance, 
admitted,  and  the  only  real  question  was  whether  the  taking 
was  accidental. 

Again,  the  defendant  offered  in  evidence  a  part  of  the 
proof  of  death  made  by  Emma  Brickman,  in  which  she  stated 
that  the  deceased  "swallowed  carbolic  acid,"  and  the  evidence 
was  excluded.  This  was  plainly  error,  because,  though  the 
proof  was  not  made  by  any  of  the  plaintiffs,  still  it  was  made 
on  behalf  of  all  the  beneficiaries,  and  the  rights  of  all  were 
dependent  upon  the  fact  that  these  proofs  had  been  made; 
hence  any  statements  required  to  be  made  therein  were  ad- 
missible against  all,  the  fact  being  that  the  other  beneficiaries 
had  made  no  separate  and  independent  proofs,  and  relied 
solely  on  Enmia's  proofs ;  but  here,  again,  there  was  no  preju- 
dice, as  the  fact  was  not  in  dispute. 

The  form  of  the  question  submitted  to  the  jury  is  criti- 
cised, and  while,  perhaps,  there  is  no  ground  for  holding  it 
materially  defective,  it  must  be  said  that  it  was  not  well 
framed.  The  sole  material  question  was  whether  the  death 
of  the  insured  was  caused  by  suicide,  sane  or  insane;  and 
the  question  should  have  been  framed,  if  not  in  these  words, 
at  least  in  such  words  as  to  clearly  put  this  exact  issue  before 
the  jury. 

The  plaintiff  Fred  Runge  is  a  minor,  and  it  does  not  ap- 
pear that  any  guardian  ad  litem  was  ever  appointed  for  him. 
Objection  is  made  in  this  court  for  the  first  time  that  he  can- 
not maintain  the  action,  on  account  of  his  being  an  infant 
when  the  same  was  commenced.  The  objection  is  too  late. 
It  is  an  objection  that  the  plaintiff  has  not  legal  capacity  to 
sue,  and  this  objection  must  be  taken  by  demurrer  or  answer, 
or  it  is  waived.    Sec.  2654,  Stats.  1898. 

Another  very  vital  question  is  presented  by  the  briefs  and 
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arguments.  The  policy  provided  that  "if  the  death  of  the 
insured  is  caused  by  suicide,  whether  the  insured  be  sane  or 
insane,'^  it  should  be  avoided;  and  the  appellant  contends 
that  the  evidence  shows  with  such  clearness  as  to  exclude 
every  other  reasonable  hypothesis  that  Runge  committed  sui- 
cide, so  that  a  verdict  for  the  defendant  should  have  been 
directed  on  this  groimd.  There  are  but  four  justices  par- 
ticipating in  the  decision  of  this  appeal,  and  there  is  an  equal 
division  of  opinion  upon  the  question ;  hence  there  can  be  no 
reversal  on  this  ground,  and  no  useful  purpose  subserved  by 
a  recital  or  discussion  of  the  evidence. 

By  the  Court. — Judgment  reversed,  and  action  remanded 
for  a  new  trial 

SiEBEGKEB,  J.,  took  uo  part. 


Cezikolski,  Respondent,  vs.  Fbydbyohowicz,   Appellant. 

January  IZ—Fehruary  8,  1904, 

Tax  titlea:  Constructive  possession:  Subsequent  tax  deed:  Limita- 
tion of  actions:  Quieting  title. 

Plaintiff,  grantee  under  a  tax  deed  fair  on  its  face  but  voidable 
for  irregularities,  which  had  been  duly  recorded  more  than 
three  years  before  the  action  was  commenced,  brought  action 
to  quiet  title  against  the  holder  of  a  subsequent  tax  deed  lair 
on  its  face  but  voidable  for  irregularities,  which  had  not  been 
recorded  three  years.  The  lends  had  been  at  all  times  vacant 
and  unoccupied.  Plaintiff's  deed  had  not  been  recorded  full 
three  .years  before  the  recording  of  defendant's  deed.  Held, 
that  plaintiff's  title  had  become  perfect  by  force  of  sees.  1187, 
1188,  Stats.  1898,  prior  to  the  bringing  of  the  action. 

Appeal  from  a  judgment  of  the  circuit  court  for  Chip- 
pewa county :  A.  J.  Vin je,  Circuit  Judge.    Affirmed. 
Vol.  120  —  24 
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This  is  an  action  in  equity  to  remove  a  cloud  upon  the  title 
of  forty  acres  of  land,  and  the  defendant  counterclaims,  and 
claims  title  in  himself,  and  asks  to  have  plaintiff's  alleged 
title  removed  as  a  cloud.  The  land  itself  is,  and  has  always 
been,  vacant  and  unoccupied.  The  plaintiff  claims  title  under 
a  tax  deed  executed  by  Chippewa  county  to  the  plaintiff's 
grantor  May  17,  1897,  for  the  taxes  of  the  year  1893,  which 
deed  was  in  due  form,  and  was  recorded  on  the  day  of  its 
execution.  The  defendant  claims  under  a  tax  deed  also  in 
due  form,  executed  by  Chippewa  county  to  the  defendant's 
grantor  March  7,  1900,  for  the  taxes  of  the  year  1895,  which 
deed  was  duly  recorded  March  9,  1900.  It  was  admitted  that 
both  tax  deeds  were  voidable  for  irregularities  in  the  tax  pro- 
ceedings on  which  they  were  based,  unless  they  had  been 
cured  by  some  statute  of  limitations.  The  plaintiff,  by  his 
reply,  pleaded  the  three-year  statute  of  limitations,  under 
sees.  1187  and  1188,  Stats.  1898.  The  court  found  that  the 
plaintiff's  title  was  good,  and  that  defendant's  claim  was  un- 
just and  ill^al,  and  that  the  plaintiff  was  entitled  to  the  re- 
moval of  the  cloud  upon  paying  into  court  the  amount  for 
which  the  lands  were  sold  for  the  taxes  of  1895,  and  also 
the  amount  paid  by  the  defendant  to  redeem  the  lands  from 
the  tax  sale  of  1897,  with  fifteen  per  cent,  interest.  These 
sums  being  paid,  judgment  for  the  plaintiff  was  rendered, 
with  costs,  and  the  defendant  appeals. 

For  the  appellant  there  was  a  brief  by  W.  F.  Bailey  and 
TF.  H,  Frawley,  and  oral  argument  by  Mr.  Bailey.  To  the 
point  that  the  title  acquired  under  a  tax  sale  for  a  subsequent 
year  must  prevail  over  a  title  founded  on  a  sale  for  a  previ- 
ous year,  they  cited,  Ariderson  v.  Rider,  46  Cal.  134;  Chand- 
ler V.  Dunn,  60  Cal.  15 ;  White  v.  Knowlton,  84  Minn.  141, 
86  N.  W.  765;  Board  of  Regents  v.  Limcoit,  30  Kan.  240; 
Campbell  v.  Stagg,  37  Kan.  419.  Constructive  adverse  pos- 
session was  as  effectual  to  bar  the  plaintiff  as  an  actual  ad- 
verse possession.     Warre7i  v.  Putnam,  63  Wis.  410,  415; 
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Lewis  V.  Disher,  32  Wis.  504,  507;  Ccmell  University  v. 
Meadj  80  Wis.  387,  390;  HaH  v.  Smith,  44  Wis.  213. 
W.  M.  Bowe,  for  the  respondent. 

WiNsxow,  J.  Both  parties  claim  title  to  unoccupied  land 
under  tax  deeds  fair  on  thoir  face,  but  voidable  for  irregu- 
larities, unless  such  irregularities  have  been  cured  by  a  lim- 
itation statute.  The  plaintiffs  deed  was  recorded  May  17, 
1897,  and  the  defendant's  deed  (based  on  a  subsequent  tax) 
was  recorded  March  9,  1900,  so  that  two  years  and  ten 
months  had  elapsed  after  the  recording  of  the  plaintiff's 
deed  when  the  defendant's  deed  was  recorded.  Had  the 
plaintiff's  deed  been  recorded  for  three  entire  years  before 
the  execution  and  recording  of  the  defendant's  deed,  there  is 
no  doubt  that  the  plaintiffs  title  would  have  been  perfected 
by  the  three-years  statute  of  limitations;  but  the  defendant 
claims  that,  when  he  put  his  deed  on  record  prior  to  the  ex- 
piration  of  the  three-years  period,  he  interrupted  the  nm- 
ning  of  the  statute,  and  hence  plaintiff's  title  has  not  been 
perfected.  The  lands  were  at  all  times  vacant  and  unoccu- 
pied, and  it  is  familiar  law  that  under  such  circumstances 
the  tax-title  claimant,  who  has  a  recorded  deed  valid  on  its 
face,  is  deemed  to  be  constructively  in  possession  of  the  prem- 
ises, and,  if  the  original  owner  does  not  bring  his  action 
within  three  years,  he  is  barred  from  bringing  any  action, 
and  the  tax  title  becomes  unassailable.  The  defendant's 
position  is  that  exclusive  constructive  possession  for  three 
years  is  absolutely  essential  to  the  plaintiffs  right ;  that  when 
the  defendant's  subsequent  tax  deed  was  recorded  the  plaint- 
iffs constructive  possession  must  necessarily  have  ceased, 
and  constructive  possession  by  the  defendant  begun;  hence 
that  the  plaintiffs  title  has  never  been  made  perfect  by  the 
statute  of  limitations,  but  is  still  open  to  attack  for  irregu- 
larity, and  that  defendant's  tax  title,  being  for  a  later  tax, 
is  the  better  title.    The  difficulty  with  this  reasoning  is  that 
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it  elevates  a  mere  legal  fiction  into  a  controlling  element  of 
a  statute  which  does  not  even  refer  to  it.  Our  statutes  regard- 
ing the  effect  of  tax  deeds  are  quite  simple.  If  the  tax  deed 
be 'fair  on  its  face,  and  founded  upon  regular  proceedings, 
it  conveys  a  valid  title  in  fee  simple  as  against  all  the  world, 
subject  only  to  be  divested  by  a  tax  deed  based  upon  a  sub- 
sequent tax.  Se3.  1176,  Stats.  1898.  If,  however,  the  deed, 
though  fair  on  its  face,  be  voidable  for  irregularities  in  the 
proceedings,  it  may  be  rendered  valid  by  the  limitation  stat- 
utes (sees.  1187,  1188,  Stats.  1898)  either  by  three  years' 
actual  possession  by  the  grantee  in  the  deed,  or,  in  case  of 
vacant  and  unoccupied  land,  by  the  lapse  of  threo  years  after 
the  recording  of  the  deed  without  action  by  the  original 
owner.  The  statute  of  limitations  says  nothing  about  con- 
structive possession.  This  court,  it  is  true,  has  frequently 
spoken  of  constructive  possession,  and  has,  in  substance,  said 
that  when  a  tax  deed  in  due  form  is  recorded,  and  the  lands 
covered  by  it  are  vacant  and  unoccupied,  the  tax-title  grantee 
is  deemed  to  be  in  constructive  possession,  and  that  this  con- 
structive possession  for  three  years  is  equivalent  to  actual 
possession  in  its  legal  effect  As  matter  of  fact,  no  one  has 
been  in  possession.  The  lands  have  been  actually  vacant  all 
the  time,  and  the  phrase  has  been  used  simply  as  a  matter 
of  convenience  to  describe  a  condition  of  vacancy  imder  spe- 
cial circumstances,  namely,  vacancy  with  a  tax  deed  duly  re^ 
corded.  No  particular  reason  is  perceived  why  one  tax-title 
claimant  may  not  be  in  "constructive  possession"  as  to  the 
original  owner,  and  a  subsequent  tax-title  claimant  may  not 
also  be  in  constructive  possession  as  to  both  the  original 
owner  and  the  prior  claimant  at  the  same  time.  The  shadowy 
possessions  will  certainly  not  crowd  each  other.  The  whole 
force  of  the  defendant's  argument  depends  on  the  proposi- 
tion that  there  can  be  but  one  constructive  possession  at  the 
same  time,  and  hence  that  when  the  second  tax  deed  was  re- 
corded the  ghostly  shade  which  represented  the  plaintiff  must 
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necessarily  have  glided  noiselessly  from  one  side  of  the  land 
while  the  equally  diaphanous  shade  of  the  defendant  glided 
in  upon  the  other  side.  If  this  were  held  to  be  the  case,  the 
consequences  would  be  somewhat  singular.  For  instance,  one 
result  would  seem  to  be  that  the  original  owner  is  not  yet 
cut  off  from  contesting  the  plaintiff's  title,  though  the  three 
years  fixed  by  the  statute  have  passed,  and  the  original  owner 
has  never  been  in  actual  possession,  nor  brought  his  action 
as  the  statute  requires.  Suppose  some  subsequent  tax  had 
remained  unpaid,  and  another  tax  deed  had  been  recorded 
just  before  the  expiration  of  three  years  after  the  recording 
of  the  defendant's  deed,  would  there  have  been  a  break  in  de- 
fendant's constructive  possession,  and  the  original  owner  af- 
forded another  three  years  to  bring  actions  to  set  aside  both 
titles;  and,  if  so,  how  often  may  the  process  be  repeated? 
To  our  minds,  the  attempt  to  nullify  a  perfectly  plain  lim- 
itation statute  by  a  finespim  metaphysical  argument  as  to  the 
possibility  or  impossibility  of  two  coexistent  constructive 
possessions  in  the  same  piece  of  land  cannot  be  regarded  seri- 
ously. The  facts  in  evidence  show  that  the  plaintiff's  title 
had  become  perfect  by  force  of  the  statute  of  limitations  as 
against  the  original  owner  or  owners  prior  to  the  bringing  of 
this  action,  and  hence  he  had  a  right  to  bring  his  action  to 
remove  the  cloud  cast  upon  his  title  by  the  defendant's  tax 
deed,  which  is  conceded  to  have  been  voidable  by  reason  of 
irregularities  in  the  tax  proceedings. 

There  are  no  other  contentions  which  are  deemed  of  suffi- 
cient importance  to  demand  special  treatment. 

By  the  Court. — Judgment  affirmed. 
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Caxton  CoMPAmr,  Appellant,  vs.  Scnooi.  District  Num- 
.BEB  Five,  Town  of  Spoonee,  Reepondent. 

January  12-^Fehruary  2,  1904. 

SchooU  and  school  districts:  Officers:  Purchases:  Authority:  Ratifi- 
cation. 

Sec.  432,  Stats.  1898,  governing  common  schools,  proyldes  that  no 
act  authorized  to  be  done  by  the  board  shall  be  valid  unless 
voted  at  its  meetings,  and  sec.  436,  provides  that  all  purchases 
shall  be  approved  at  a  regular  meeting  of  the  board  at  which 
all  the  members  are  present.  The  clerk  and  director  of  the 
defendant  district  met  plaintiff's  agent  on  the  highway,  agreed 
with  the  latter  to  purchase  of  the  plaintiff  for  the  distri{;t  cer- 
tain supplies,  and  gave  a  school  order  therefor.  No  meeting 
of  the  school  board,  nor  approval  of  the  purchase  at  a  ^leeting 
of  the  school  board  was  had.  HaintifTs  agent,  in  discharge  of 
the  contract,  left  the  supplies  at  the  district  school  house,  with- 
out the  knowledge  of  the  district  officers,  and  thereafter  the 
annual  district  meeting  repudiated  the  transaction.    Held: 

(1)  That  the  school  order,  and  the  agreement  on  which  it 
was  based  were  invalid. 

(2)  That  nothing  short  of  some  affirmative  corporate  action 
by  the  district  would  constitute  ratification  of  the  transaction. 

(3)  That  neither  mere  silence  of  the  district  officers,  nor  the 
depositing  of  the  supplies  in  the  district  school  house,  and  their 
subsequent  use,  constituted  a  valid  ratification. 

Appeal  from  a  judgment  of  the  circuit  court  for  Wash- 
bum  county:  A.  J.  Vinje,  Circuit  Judge.    Affirmed. 

Plaintiff,  being  the  owner  of  what  on  its  face  purported 
to  be  a  school  order  issued  to  it  by  the  defendant  through  its 
authorized  officer,  payment  of  which  had  been  refused,  com- 
menced this  action  to  recover  upon  the  alleged  indebtedness 
forming  the  basis  thereof.  The  issues  made  by  the  plead- 
ings were  decided  by  the  court  according  to  a  stipulation  of 
facts  made  by  the  parties  in  effect  thus : 

October  3,  1899,  the  clerk  and  director  of  the  defendant 
district  met  plaintiff's  agent  on  the  highway  and  agreed  with 
the  latter  to  purchase  of  plaintiff  for  the  district  a  chart  of 
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the  Caxton  School  Series,  giving  therefor  in  form  a  district 
school  order  for  $37.50  payable  March  1,  1901.  The  treas- 
urer of  the  school  district  did  not  participate  in  or  know  of 
the  transaction.  No  meeting  of  the  school  board  was  held  as 
provided  by  sec.  432,  Stats.  1898,  at  which  the  subject  of 
purchasing  the  chart  was  mentioned.  No  approval  of  the 
purchase  of  the  chart  at  a  meeting  of  the  school  board  was 
bad,  as  provided  by  sec.  436,  Id.  Plaintiffs  agent,  some  time 
after  the  transaction  with  him  aforesaid,  in  discharge  of  the 
plaintiff's  contract,  left  the  chart  at  the  schoolhouse  in  the 
district,  without  the  knowledge  of  the  school  district  officers. 
They  learned  of  the  fact  in  that  regard  some  time  thereafter. 
The  chart  was  used  some  by  the  teachers,  but  not  by  author- 
ity of  the  district  or  its  officers.  In  October,  1901,  plaintiff 
was  notified  that  the  chart  was  its  property  and  subject  to  its 
disposal.  The  school  order  mentioned  is  the  property  of  the 
plaintiff.  At  the  annual  diatrict  school  meeting  held  in  July, 
1901,  the  electors  of  the  district,  then  duly  assembled,  repudi- 
ated the  transaction  with  the  plaintiff.  May  1,  1901,  pay- 
ment of  the  school  order  was  refused,  first  because  it  was 
illegal,  and  second,  for  want  of  funds  applicable  thereto. 

From  such  facts  the  conclusion  was  reached  that  plaintiff 
had  no  cause  of  action,  and  judgment  of  dismissal  with  costs 
was  ordered  accordingly.  Judgment  was  entered  pursuant 
thereto,  and  plaintiff  appealed. 

The  cause  was  submitted  for  the  appellant  on  the  brief  of 
Mead  &  Hoar,  and  for  the  respondent  on  that  of  A.  L.  Bug- 
bee. 

Mabshaxl,  J.  The  judgment  must  be  affirmed.  On  the 
facts,  as  original  matters,  the  school  order,  and  the  agreement 
upon  which  it  is  based  as  well,  are  condemned  by  seds.  432, 
436,  Stats.  1898.  The  former  provides  that,  "No  act  au- 
thorized to  Be  done  by  the  board  shall  be  valid  unless  voted 
at  its  meeting."     The  latter  provides  that  all  purchases  of 
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the  character  of  the  one  in  question  ''shall  be  approved  at  a 
regular  meeting  of  the  board  at  which  all  the  members  are 
present"  The  competency  of  the  school  district  officers  to 
ratify  an  absolutely  void  act,  giving  it  original  validity,  by 
mere  silence,  is  ruled  against  appellant  by  the  elementary 
j)rinciple  that  under  no  circumstances  can  an  official  act,  not 
performed  in  the  manner  required  by  law,  and  expressly  pro- 
hibited unless  so  done,  be  ratified  by  those  guilty  of  non- 
feasance or  misfeasance  in  the  matter,  by  any  less  formal 
action  than  should  have  been  originally  had.  As  to  whether 
respondent  ratified  the  purchase  of  the  chart  by  the  mere  fact 
that  it  was  deposited  by  the  plaintiff  in  its  schoolhouse  and 
has  remained  there  and  been  used  by  its  teachers,  without  its 
authorization,  is  ruled  against  appellant  by  Kane  r.  School 
Dist.  62  Wis.  602,  9  N.  W.  469,  and  McGillivray  v.  Joint 
School  Dist.  112  Wis.  854,  88  N.  W.  310,  to  the  effect  that 
the  mere  receipt  by  school  district  officers,  of  property  pur- 
chased by  them  as  such  without  authority  and  the  use  there- 
of by  district  agencies,  does  not  constitute  a  ratification  of 
the  purchase  by  the  electors;  that  nothing  short  of  some  af- 
firmative corporate  action  by  them  will  accomplish  that  re- 
sult, and  then  only  where  they  had  original  authority  in  the 
matter.  There  does  not  appear  to  be  any  basis  whatever  in 
the  findings  for  an  argument  in  support  of  appellant's  claim. 
It  is  confessed  by  its  counsel,  as  we  understand  it,  that  the 
school  order,  and  the  contract  upon  v/hich  it  is  based  as  well, 
are  void,  unless  made  good  by  ratification,  and  all  circum- 
stances upon  which  that  could  be  rightly  predicated  in  any 
event  are  expressly  negatived  in  such  findings. 
By  the  Court. — The  judgment  is  affirmed. 
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Welsh,  Appellant,  vs.  Manwabing,  Ttespondent. 

January  12-^Fehruary  2,  tdOJ^, 

AdminUtration:  Next  of  kin:  Right  of  appointment:  Mandatory  stat- 
utes: Public  administrator, 

1.  The  right  of  adminiBtration  of  a  decedent's  estate  Is  not  in- 

herent, but  statutory,  and  may  be  given  or  withheld  in  the 
discretion  of  the  legislature. 

2.  The  provisions   of  sec.   3807,   Stats.   1898,   that  administration 

shall  be  granted  to  the  widow,  surviving  husband,  or  next  of 
kin,  or  to  the  person  whom  such  relatives  may  request  to  have 
appointed,  if  suitable  and  competent  to  discharge  the  trust,  is 
mandatory,  and  in  itself  declares  its  only  exceptions. 

3.  By  subd.  2,  of  said  sec.  3807,  the  right  of  the  next  of  kin,  etc.» 

is  limited  to  the  case  where  the  application  is  made  within 
thirty  days  after  the  death,  and  when  he  or  the  person  nom- 
inated is  suitable.  PlaintifF,  a  nonresident  of  Wisconsin,  and 
a  half-brother  of  decedent,  within  thirty  days  after  the  death, 
applied  for  administration  to  be  granted  to  his  nominee,  a  suit- 
able person.  The  court  denied  the  application,  and,  on  appli- 
cation of  creditors,  appointed  the  public  administrator  to  the 
office.  Held,  that  plaintiff  was  absolutely  entitled  to  have  his 
nominee  appointed,  and  the  refusal  was  error. 

4.  In  such  case,  the  power  to  appoint  the  public  administrator  to 

the  office  of  administrator  is  limited  by  sec.  3819,  Stats.  1898, 
until  administration  "shall,  upon  proper  application  of  some 
person  entitled  to  apply  therefor,  be  granted  to  some  other 
person." 

Appeal  from  a  judgment  of  the  circuit  court  for  Douglas 
-county :  A.  J.  Vin je,  Circuit  Judge.    Reversed. 

Deceased  died  December  5,  1902,  resident  in  Douglas 
•county,  in  the  state  of  Wisconsin,  leaving  as  her  sole  heir  and 
next  of  kin  James  A.  Welsh,  a  half-brother,  resident  at  Kan- 
sas City,  Missotiri.  On  December  10,  1902,  a  petition  was 
£led  by  the  public  administrator,  E.  B.  Manwaring,  for  ad- 
ministration, alleging  certain  personal  property  to  have  been 
left  by  the  deceased.  He  was  so  appointed,  and  thereupon 
took  possession,  and  on  December  15th,  under  order  of  the 
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county  court,  sold  the  property.  Meanwhile  claims  were  filed 
approximating  in  amount  the  total  of  the  estate,  of  some  of 
which,  however,  the  validity  is  disputed  by  appellant.  On 
December  20th,  within  thirty  days  after  the  death,  Welsh 
made  petition  for  appointment,  as  administrator,  of  E.  A. 
Le  Claire,  resident  of  Douglas  county,  as  to  whose  compe- 
tency and  suitability  some  affirmative  proof  was  offered,  and 
no  objection  was  raised.  This  was  met  by  a  paper,  signed 
by  most  of  the  imsecured  creditors,  asserting  that  the  estate 
was  insolvent,  and  that  E.  B.  Manwaring,  as  special  admin- 
istrator, had  acted  for  the  best  interests  of  the  estate  in  mak- 
ing sale  of  the  property,  and  that  his  retention  as  adminis- 
trator would  be  for  the  benefit  of  the  estate,  and  would  avoid 
expenses  of  a  new  administrator.  The  county  court  held  that 
the  brother,  not  being  an  inhabitant  of  the  state  of  Wiscon- 
sin, was  not  entitled  of  right  to  name  the  administator  against 
the  wishes  of  the  creditors,  and,  reciting  that  E.  B.  Man- 
waring,  "as  public  administrator,"  is  a  suitable  and  compe- 
tent person,  ordered  that  said  Manwaring  be  appointed  ad- 
ministrator of  said  estate.  Welsh  appealed  to  the  circuit 
court,  which,  after  hearing,  adjudged  that  the  order  deny- 
ing the  petition  for  the  appointment  of  Le  Claire  be  affirmed 
and  the  appeal  be  dismissed,  and  that  the  record  be  remitted 
with  directions  to  the  county  court  to  proceed  with  the  ad- 
ministration of  the  estata  From  that  judgment  James  A. 
Welsh  brings  this  appeaL 

For  the  appellant  there  was  a  brief  by  A.  C.  Titus,  attor- 
ney, and  Bert  Fesler,  of  counsel,  tind  oral  argument  by  Louis 
Hanitch. 

For  the  respondent  the  cause  was  submitted  on  the  brief  of 
D.  E.  Roberts. 

Dodge,  J.  The  right  of  administration,  while  a  very  valu- 
able one,  is  not  inherent,  but  statutory.  It  may  be  given  or 
withheld  in  the  msdom  of  the  legislature.    Under  this  power 
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our  legislature  has  provided,  by  sec.  3807,  Stats.  1898,  that 
administration  shall  be  granted  first  to  the  widow,  surviving 
husband,  or  next  of  kin,  or  to  the  person  whom  such  relatives 
may  request  to  have  appointed,  if  suitable  and  competent  to 
discharge  the  trust.  This  statute  is  clearly  mandatory,  and; 
in  itself  declares  its  only  exceptions.  Such  statutes  have  uni- 
formly been  treated  as  controlling  the  action  of  the  courts - 
of  probate,  and  disobedience  thereof  has  been  deemed  to  con- 
stitute error  subject  to  review  in  appellate  tribunals.  Steb- 
bins  V.  Lathrop,  4  Pick.  33,  43 ;  Cobb  v.  Newcomb,  19  Pick. 
336 ;  Todhwnter  v.  Stewart,  39  Ohio  St.  181 ;  State  ex  rel 
Adamson  v.  Collier,  62  Mo.  App.  38 ;  Breen  v.  Pangborn,  51 
Mich.  29,  16  N.  W.  188;  Sargent's  Estate,  62  Wis.  130,  22 
N".  W.  131.  By  subd.  2  of  the  same  section,  this  right  of  the 
next  of  kin  is  limited  to  the  case  where  he  applies  within 
thirty  days  after  the  death,  and  when  he  or  the  person  nom- 
inated by  him  is  suitable.  When  those  conditions  fail,  and' 
not  till  then,  do  the  creditors  acquire  any  right  over  the  nom- 
ination of  an  administrator;  hence  the  appointment  of  re- 
spondent as  permanent  administrator  cannot  be  justified  by 
the  request  of  certain  creditors. 

These  statutes  would  seem  so  direct  and  clear  as  to  need 
but  their  mention  to  make  plain  the  appellant's  right  to  have 
appointed  the  person  requested  by  him,  as  to  whose  com- 
petency or  suitability  no  question  is  raised;  but  the  respond- 
ent, and  apparently  the  court  below,  deemed  these  plain  pro- 
visions controlled  by  sec.  3819,  Stats.  1898,  relating  to  the 
appointment  of  the  public  administrator  in  certain  cases. 
That  section  provides  in  substance  that  when  any  intestate 
leaves  no  widow,  surviving  husband,  or  next  of  kin  known 
to  the  coimty  court,  living  in  this  state,  the  court,  upon  its 
own  motion  or  upon  the  application  of  the  public  adminis- 
trator, shall,  if  it  deem  necessary,  grant  administration  to 
the  public  administrator,  who  may  then  proceed  with  the  ad- 
ministration,  "imtil   administration     .      ,     ,     shall,  upon. 
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proper  application  of  some  person  entitled  to  apply  therefor, 
be  granted  to  some  other  person."  This  quoted  clause  seems 
to  have  been  wholly  overlooked  by  the  respondent  in  making 
his  contention  that,  whenever  no  widow  or  next  of  kin  of  an 
intestate  is  found  in  the  state,  administration  is  to  be  granted 
absolutely  to  the  public  administrator,  and  that,  as  a  result, 
sec.  3819  in  effect  limits  sec.  3807  to  the  case  of  relatives 
resident  in  the  state.  That  contention  is  wholly  inconsistent 
with  the  idea  of  sec.  3819,  which  obviously  provides  merely 
for  a  temporary  situation,  and  authorizes  appointment  of  the 
public  administrator  only  until  those  having  lawful  right 
under  sec.  3807  shall  make  proper  application.  Hence  we 
conclude  that  when  the  next  of  kin,  within  thirty  days  after 
the  death  of  this  intestate,  made  due  application  for  the  ap- 
pointment of  a  competent  and  suitable  person  resident  in  this 
state,  he  was  absolutely  entitled  thereto,  and  that  the  refusal 
of  such  appointment  was  error. 

By  the  Court, — The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  remanded  with  directions  to  enter  judg- 
ment in  accordance  with  the  foregoing  opinion;  appellant's 
taxable  costs  to  be  payable  out  of  the  estate. 


EusccEB,  Respondent,  vs.  City  of  Stani-et,  Appellant. 

January  12 — February  2,  1904, 

Municipal  corporations:  Sidewalks:  Personal  injuries:  "Negligence: 
Notice  of  injury:  Sufficiency:  Evidence:  Contributory  negli- 
gence: Appeal  and  error:  Questions  submitted  in  special  ver- 
dict: Construction:  Excessive  damages. 

1.  In  an  action  for  personal  injuries  by  reason  of  an  alleged  de- 
fect in  a  sidewalk  of  defendant  city,  the  notice  thereof  to  the 
city  considered,  and  held  to  comply  with  the  requirements  of 
sec.  1839,  Stats.  1898,  and  to  describe  the  place  of  injury  and 
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insufficiency  complained  of  with  sufficient  particularity  to  in- 
form the  city  of  the  place  of  the  accident 

2.  In  such  case,  the  insufficiency  alleged  consisted  in  a  loose  board 

on  which  plaintiff  tripped,  which  caused  him  to  fall  and  sus- 
tain injuries.  It  appeared  from  the  evidence,  among  other 
things,  that,  on  the  day  succeeding  the  accident,  the  city  of- 
ficers made  a  minute  inspection  and  found  no  board  loose; 
that  the  day  following  the  service  of  the  notice  the  city  attor- 
ney, with  others,  made  an  inspection.  Including  the  place  of 
the  accident,  and  that  some  days  thereafter  the  city  attorney 
and  mayor  again  examined  it,  and  found  one  end  of  a  plank 
loose  at  the  place  of  accident.  Heldt  that  such  facts  left  no 
room  for  a  claim  that  defendant  was  misled  as  to  the  place  of 
injury,  and  thereby  prevented  from  making  the  necessary  in- 
spection. 

3.  In  an  action  for  personal  injuries  alleged  to  have  been  occasioned 

by  the  insufficiency  of  a  sidewalk,  testimony  of  a  witness,  to 
whom  plaintiff  pointed  out  the  place  of  the  accident,  that  he 
saw  loose  planks  in  the  walk,  is  competent  and  material  as- 
tending  to  show  the  nature  of  the  insufUciency  at  the  place  of 
the  accident 

4.  In  an  action  for  personal  injuries,  the  evidentiary  facts  before 

the  court  examined,  and  held  that  several  hypothetical  ques^ 
tions  propounded  to  a  witnees  as  an  expert  were  properly  ex- 
cluded. 
6.  In  an  action  for  personal  injuries  where  the  record,  supported 
by  the  judgment  of  the  trial  court,  shows  that  the  plaintiff 
was  free  from  any  want  of  care  contributing  to  produce  the  ac- 
cident, defendant  cannot  complain  of  a  refusal  to  submit  the 
question  of  plaintiff's  contributory  negligence  to  the  jury. 

6.  The  findings  of  a  special  verdict  should  be  interpreted  so  as  to 

harmonize  with  each  other  if  it  is  reasonable  to  do  so  under 
the  facts  and  circumstances  of  the  case. 

7.  When,  in  an  action  for  personal  injuries,  in  answering  one  ques- 

tion of  a  special  verdict  the  jury  find  that  the  sidewalk  in 
question  was  defective,  and  by  the  answer  to  another  question 
that  the  defendant  was  injured  thereon  as  a  natural  and  prob- 
able result  of  the  defective  condition,  and  that  the  city  of- 
ficers should  have  anticipated  such  an  injury  might  result 
from  the  defect,  the  latter  finding  necessarily  implies  that  the 
sidewalk  was  not  reasonably  safe  for  public  use. 

8.  In  an  action  for  personal  injuries  sustained  by  a  fall  on  a  de- 

fective sidewalk,  where  it  appeared,  ^mong  other  things,  that 
plaintiff  sustained  a  severe  shock  to  his  nervous  system,  at- 
tended by  fever;  that  he  endured  much  pain  and  general  im- 
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palrment  of  health;  that  he  was  confined  to  the  house  about 
a  month,  and  that  he  incurred  liability  for  medical  attendance* 
of  $125,  a  verdict  of  $750  is  held  not  to  be  excessive. 

Appeal  from  a  judgment  of  the  circuit  court  for  Chippewa 
county:  A.  J.  Vinje,  Circuit  Judge.     Affirmed. 

An  action  by  respondent  to  recover  damages  for  personal 
injuries  alleged  to  have  been  sustained  by  reason  of  the  in- 
sufficiency and  want  of  repair  of  a  sidewalk  in  the  city  of 
Stanley.  It  appears  that  respondent  was  in  the  city  of 
Stanley  on  the  evening  of  December  5,  1901,  and  while  walk- 
ing on  the  east  side  of  Willard  street,  in  company  with  one 
Boardman,  was  tripped  by  a  loose  board  in  the  walk,  which 
caused  him  to  fall  and  sustain  injuries.  The  jury  found  these 
facts  by  special  verdict:  (1)  There  was  a  defect  in  the  side- 
walk, as  claimed  by  respondent,  at  the  time  and  place  in 
question.  (2)  The  sidewalk  in  question  was  insufficient  and 
in  want  of  repair  for  such  a  length  of  time  before  the  acci- 
dent that  the  officers  of  the  city,  in  the  exercise  of  reasonable 
care,  should  have  discovered  this  defect^  and  have  repaired 
it,  before  the  injury;  and  therefore  the  defect  had  existed  a 
sufficient  length  of  time  before  the  accident  to  give  appellant 
notice  to  repair.  (3)  That  the  defect  complained  of  was  the 
proximate  cause  of  respondent's  injuries.  (4)  That  respond- 
ent sustained  damages,  as  a  result  of  the  injuries,  in  the  sum 
of  $750.  It  further  appears  that  the  defect  complained  of 
consisted  of  loose  planks  in  the  sidewalk,  laid  upon  stringers ; 
and  that  the  place  of  defect  was  in  tbe  walk  on  Willard  street, 
about  six  to  eight  feet  south  from  Bartlett  street  and  about 
200  feet  north  from  the  Wisconsin  Central  railway  track  on 
Willard  street  Respondent  served  notice  on  December  13, 
1901,  under  sec.  1339,  Stats.  1898,  of  the  place  and  the 
nature  of  the  insufficiency,  and  that  damages  were  claimed. 
After  verdict,  appellant  moved  to  change  the  answer  of  the 
jury  in  the  special  verdict  rendered,  and  for  judgment  in  its 
favor,  which  was  denied,  and  thereupon  moved  to  set  asido 
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the  verdict  and  for  a  new  trial.  This  motion  was  denied,  and 
judgment  was  ordered  and  entered  upon  the  verdict  in  favor 
of  respondent    This  is  an  appeal  from  the  judgment.  • 

For  the  appellant  there  was  a  brief  by  C.  B,  CvXbcrtson, 
attorney,  and  James  Wickham,  of  counsel,  and  oral  argu- 
ment by  Mr.  Wiclcham. 

W.  M.  Bowe,  for  the  respondent 

SiEBEOKEB,  J.  Appellant  claims  that  the  notice  given  the 
•city  of  the  place  where  the  injury  occurred,  and  describing 
the  insufficiency  complained  of,  with  a  demand  for  damages, 
did  not  comply  with  the  requirements  of  sec.  1339,  Stats. 
1898.  The  notice  stated  that  respondent  sustained  damages 
from  a  personal  injury  caused  by  reason  of  the  insufficiency 
and  want  of  repair  of  the  sidewalk  "extending  upon  and 
along  the  east  side  of  Willard  street  and  on  the  north  side  of 
the  Wisconsin  Central  (Line)  Railroad  track,  at  a  point 
south  from  the  crossing  of  Willard  and  Bartlett  streets  about 
one  third  the  distance  between  said  crossing  and  the  said  rail- 
road track,  .  .  .  and  that  the  insufficiency  and  want  of 
repair  of  said  sidewalk  consisted  of  a  loose,  rotten  plank  and 
rotten  stringers."  There  was  evidence  showing  that  respond- 
ent, in  company  with  the  witness  Boardman,  was  walking 
on  this  Sidewalk  toward  Bartlett  street;  that  it  was  at  about 
eight  o'clock  in  the  evening,  and  dark ;  that  respondent  walked 
on  the  side  nearest  the  traveled  portion  of  the  street,  carrying 
a  lantern  in  his  right  hand;  that  Boardman  stepped  on  a 
plank  of  the  sidewalk,  which  flew  up,  and  caused  respond- 
ent to  fall  and  sustain  injuries.  The  sidewalk  from  the  rail- 
way track  to  Bartlett  street  was  a  uniform  and  continuous 
walk,  consisting  of  plank  boards,  laid  crosswise,  fastened  to 
stringers.  At  the  place  of  the  alleged  insufficiency  the  walk 
was  raised  about  two  feet  above  the  surface  of  the  ground. 
The  notice  is  attacked  for  indefiniteness  in  describing  the 
^place  and  the  insufficiency  complained  of.     It  does  not  at- 
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tempt  to  give  the  place  by  exact  description  of  some  particu- 
lar portion  of  the  walk  located  by  a  fixed  object  or  point,  but 
describes  it  as  within  the  walk  on  the  east  side  of  Willard 
street,  north  of  the  railway  track,  at  a  place,  south  from  tlie 
crossing  of  Willard  and  Bartlett  streets  about  one  third  the 
distance  between  the  crossing  and  the  railway  track.  Re- 
spondent asserts  the  notice  indicates  and  was  intended  to  fix 
the  place  of  insufficiency  at  about  one  third  this  whole  walk 
south  from  the  north  and  only  sidewalk  crossing  on  Willard 
and  Bartlett  streets,  while  appellant  insists  that  the  crossing 
designated  can  only  be  applied  to  the  south  line  of  the  cross- 
street.  Taking  the  notice  as  interpreted  by  respondent,  the 
place  of  accident,  as  found  by  the  jury,  would  nearly  corre- 
spond to  the  point  indicated  in  the  notice.  It  must  be  ob- 
served, however,  that  the  notice  did  not  specify  the  place  by 
exact  measurement  from  any  fixed  object  or  point,  but  lo- 
cated it  at  a  place  about  one  third  of  the  distance  south  from 
the  street  crossing  of  Willard  and  Bartlett  streets  to  the  rail- 
way tracks.  Taking  the  notice  to  designate  a  place  about 
one  third  of  the  distance  south  from  the  south  line  of  Bart- 
lett street,  it  still  describes  the  place  with  sufficient  particu- 
larity to  inform  the  city  of  the  place  of  insufficiency.  It 
would  be  an  unreasonable  limitation  upon  the  terms  of  the 
notice  to  hold  it  did  not  describe  the  place  with  sufficient  cer- 
tainty. 

It  is  urged  that  appellant's  officers  were  in  fact  misled  by 
the  notico,  and  therefore  had  no  opportunity  to  make  care- 
ful inspection  of  the  place  of  accident  immediately  after  it 
happened,  and  were  unable  to  ascertain  the  facts  and  cir- 
cumstances concerning  the  alleged  insufficiency.  The  evi- 
dence shows  that  some  of  the  city  officers  made  a  minute  in- 
spection of  this  sidewalk  on  the  day  succeeding  the  accident, 
to  ascertain  whether  planks  were  loose,  or  otherwise  out  of 
repair;  that  they  examined  every  plank,  and  foimd  none 
loose,  nor  discovered  any  other  defects.    It  also  appears  that 
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on  the  day  following  the  service  of  this  notice  the  city  at- 
torney^ with  others,  made  an  inspection  and  examination  of 
the  sidewalk,  including  the  place  of  accident;  and  some  days 
thereafter  he  and  the  mayor  again  examined  it,  and  found 
one  end  of  a  plank  loose  at  the  place  of  accident  These  facts 
can  leave  no  room  for  claiming  that  respondent  misled  the 
city  as  to  the  place  of  injury,  and  thereby  prevented  the  nec- 
essary inspection  and  examination  of  the  place  of  insuffi- 
ciency found  by  the  jury.  Nor  do  we  find  evidence  tending 
to  support  the  claim  that  respondent  intended  to  mislead  the 
city  officers  in  respect  to  any  requirements  of  the  notice.  The 
trial  court's  rulings  upon  these  questions  are  fully  sustained 
by  the  record. 

Error  is  assigned  upon  rulings  in  the  admission  and  ex- 
clusion of  evidence.  The  witness  Blaisdell  testified  he  saw 
loose  planks  in  the  walk  at  the  place  where  respondent  fell, 
in  the  month  of  November,  and  that  respondent  showed  him 
the  place  of  accident  Respondent  testified  that  he  pointed 
out  the  same  place  to  this  witness,  described  in  his  testimony, 
as  the  place  of  defect  and  accident  This  testimony  was  com- 
petent and  material  as  tending  to  show  the  nature  of  the  in- 
sufficiency at  the  place  of  accident 

Several  hypothetical  questions  were  propounded  by  appel- 
lant's counsel  to  Dr.  Lyman  as  an  expert  The  first  ques- 
tion pertains  to  loss  of  motion  in  respondent's  limbs,  and  was 
predicated  upon  the  fact  that  he  had  suffered  a  former  in- 
jury. This  inquiry  was  properly  excluded  upon  the  ground 
that  there  was  no  evidence  of  such  former  injury.  The  two 
succeeding  inquiries  were  directed  to  elicit  the  doctor's  opin- 
ion whether  a  spinal  injury  could  result  from  falling  for- 
ward upon  the  anterior  portion  of  the  body  while  walking  on 
a  sidewalk.  The  court  sustained  an  objection  to  the  first 
question  because  the  hypothesis  failed  to  include  necessary 
facts  then  in  evidence,  and  to  the  second  for  the  same  rea- 
son, and  that  it  was  improper  in  form.  An  analysis  of  the 
Vol.  120—25 
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hypothesis  and  inspection  of  the  evidentiary  facts  before  the 
court  show  the  rulings  were  proper  upon  both  grounds. 

It  is  contended  that  the  court  erred  in  refusing  to  submit, 
as  requested  by  appellant;  the  question  of  respondent's  con- 
tributory negligence.  Is  there  room  for  conflicting  reason- 
able inferences  upon  the  question  of  contributory  negligence 
upon  the  facts  and  circumstances  surrounding  the  accident? 
From  the  evidence  above  alluded  to  it  appears  that  the  acci- 
dent occurred  at  about  eight  o'clock  in  the  evening  of  De- 
cember 5th;  that  there  was  no  light  except  what  came  from 
the  lantern  carried  by  respondent;  that  the  loose  plank  lay 
in  place  on  the  stringers,  and  flew  up  before  him  when  Board- 
man,  who  walked  beside  him,  stepped  on  the  other  end. 
Nothing  appears  tending  to  show  respondent  had  knowledge 
of  the  defective  condition  of  the  walk.  The  nature  of  the  de- 
fect, its  concealment  from  ordinary  observation  in  daylight, 
seems  quite  apparent.  That  it  must  have  been  obscured  from 
view  to  one  passing  over  it  at  night,  is  not  a  debatable  ques- 
tion. Nor  is  there  anything  in  the  manner  of  its  occurrence 
or  the  attending  circumstances  of  the  accident  indicating  any 
want  of  care  by  respondent  contributory  to  produce  the  in- 
jury. Upon  this  state  of  the  record,  showing  respondent  was 
free  from  any  want  of  care  contributing  to  produce  the  acci- 
dent, supported  by  the  deliberate  judgment  of  the  trial  court 
that  the  evidence  did  not  tend  to  show  contributory  negli- 
gence, we  must  hold  that  appellant  has  no  grounds  to  com- 
plain of  the  refusal  to  submit  this  question  to  the  jury. 
Nicoud  V.  Wagner,  106  Wis.  67,  81  N.  W-  999;  Bohn  v. 
Racine,  119  Wis.  341,  96  N.  W.  813. 

It  is  argued  the  court  erred  in  holding  that  the  street  was 
not  a  reasonably  safe  one  for  public  use  under  the  finding  of 
the  jury  by  the  special  verdict.  The  first  question  of  the 
verdict  is.  Was  there  a  defect  in  the  sidewalk  at  the  time  and 
place  in  question  ?  This  the  jury  answered  in  the  afiirmative. 
Counsel  assert  this  is  not  suflScient  to  establish  liability 
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against  the  city  under  the  ruling  in  the  case  of  Rhyner  v. 
Menasha,  107  Wis,  201,  83  N.  W.  303,  where  it  is  claimed 
a  like  verdict  was  held  insufficient  to  show  the  street  was  not 
in  a  reasonably  safe  condition  for  public  use.  This  conten- 
tion is  answered  by  the  court  in  Byington  v.  Merrill,  112 
Wis.  211,  88  N.  W.  26.  In  speaking  of  the  question  deter- 
mined in  the  Bhyner  Case,  it  is  stated  that : 

"The  court  had  under  consideration  a  finding  in  a  special 
verdict  that  a  street  was  'defective,  or  in  a  dangerous  condi- 
tion, or  out  of  repair;'  and  it  was  said,  in  effect,  that  such  a 
finding  might  be  true,  and  the  street  yet  be  in  a  reasonably 
safe  condition  for  public  travel,  not  insufficient  or  wanting 
in  repair,  which  is  the  test  to  be  applied  in  measuring  a  duty 
of  a  municipality  in  caring  for  its  streets  under  sec.  1339, 
Stats.  1898.  The  vice  in  this  question  was  in  several  things 
being  stated  in  the  disjunctive  when  either,  or  some  one  of 
them  at  least,  might  exist,  and  the  street  be  all  that  the  stat- 
ute required  it  to  be.  The  court  did  not  decide  expressly  or 
by  reasonable  inference  that  it  is  necessary  to  allege  in  terms 
in  an  action  of  this  kind  that  the  public  way  involved  was 
not  reasonably  safe  for  public  use  by  persons  in  the  exercise 
of  ordinary  care,  but  decided  that  it  must  be  alleged,  proved, 
and  found,  in  order  to  support  a  recovery  by  the  plaintiff, 
that  the  public  way  was  in  want  of  repair  or  insufficient; 
and  that  an  allegation  or  finding  in  that  regard  in  the  lan- 
guage of  the  statute  or  in  the  language  embodying  the  judi- 
cial construction  of  the  statute  is  necessary." 

In  the  instant  case  the  court  gave  the  following  instruction 

to  the  jury  in  connection  with  this  question  in  the  special 

verdict : 

"If  you  are  of  opinion  that  at  the  time  and  place  in  ques- 
tion the  sidewalk  was  in  a  reasonably  safe  condition  for 
travel,  your  answer  to  this  question  will  be  'No,'  otherwise 
it  will  be  'Yes.' " 

This  instruction  informed  the  jury  that  in  answering  the 
question  as  they  did  they  must  find,  in  effect,  that  the  defect 
was  such  an  insufficiency  and  want  of  repair  making  it  a 
highway  not  reasonably  safe  for  public  use.     The  further 
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finding  of  the  jury  that  such  defect  was  the  proximate  cause 

of  the  injury  supports  this  conclusion.    In  the  recent  case  of 

Fehrman  v.  Pine  River,  118  Wis.  150,  95  N.  W.  105,  it  is 

stated  in  the  opinion  of  Justice  Winslow  : 

"That  the  question  of  proximate  cause  is  necessarily  pres- 
ent in  every  case  of  personal  injury  where  the  damages  are 
claimed  of  another  by  virtue  of  common-law  principle  can- 
not be  doubted.  No  good  reason  is  perceived  why  the  same 
principle  does  not  apply  to  cases  of  highway  injuries  like  the 
present,  although  the  liability  in  such  cases  is  based  upon 
statutory  provisions." 

And  further : 

^Tet  it  be  granted  that  the  duty  of  the  town  is  to  make  the 
highway  reasonably  safe  in  fact.  The  question  is,  what  is 
the  standard  to  be  applied  by  the  jury  in  determining  the 
question  of  safety  in  fact  ?  If  the  jury  be  charged  that  they 
must  determine  the  question  of  reasonable  safety  from  all 
the  facts  in  evidence  concerning  the  condition  of  the  road, 
must  they  not  necessarily  use  their  own  judgment  in  the  mat- 
ter, and  consider  in  their  own  minds  whether,  as  reasonable 
men,  they  would  have  anticipated  that  injury  would  happen 
to  a  traveler  ?  What  other  abstract  test  can  there  be  of  the 
reasonable  safety  of  a  highway  except  the  test  of  reasonable 
liability  to  cause  accident  or  injury  to  the  traveler  ?" 

In  answering  the  first  question  the  jury  finds  that  the  side- 
walk was  defective,  and  the  answer  to  the  third  question  finds 
that  the  respondent  was  injured  thereon  as  a  natural  and 
probable  result  of  the  defective  condition,  and  that  the  city 
officers  should  have  anticipated  such  an  injury  might  result 
from  the  defect  This  last  finding  necessarily  implies  that 
the  sidewalk  was  not  reasonably  safe  for  public  use.  The 
findings  of  the  special  verdict  should  be  interpreted  to  har- 
monize if  it  is  reasonable  to  do  so  under  the  facts  and  cir- 
cumstances of  the  case.  The  evidence  in  this  case  is  abundant 
to  support  the  finding  that  the  sidewalk  was  not  reasonably 
safe  for  public  use  at  the  time  and  place  in  ^question,  and 
that  such  defect  had  existed  for  a  sufficient  l^igth  of  time  be- 
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fore  the  accident  that  the  city  officers,  by  the  exercise  of  rea- 
sonable care,  should  have  discovered  and  repaired  it  before 
it  occurred,  and  that  this  condition  was  such  that  they  should 
have  anticipated  that  it  was  likely  to  cause  such  an  injury. 

This  leads  us  to  the  conclusion  that  the  verdict  finds  facts 
which  constitute  a  cause  of  action,  and  disposos  of  most  of 
the  exceptions  preserved  to  the  charge  of  the  court  It  may 
be  well  to  repeat  the  suggestion  of  the  court  made  in  the 
Byington  Case  that  it  would  simplify  the  practice  upon  this 
subject  to  submit  the  inquiry  in  the  special  verdict  upon  this 
issue  in  the  form :  ^'Was  the  sidewalk  at  the  time  and  place 
of  the  injury  in  a  reasonably  safe  condition  for  public  use  ?" 
accompanied  by  the  usual  instruction  that  reasonable  safety 
of  a  public  highway  used  by  persons  in  the  exercise  of  rea- 
sonable care  is  to  be  determined  under  the  circumstances  of 
its  location,  amount  of  use,  and  nature  of  travel  thereon,  and 
other  circumstances  established  by  the  evidence,  showing  the 
conditions  surrounding  the  insufficiency  complained  of.  We 
find  no  error  in  the  portion  of  the  charge  further  excepted 
to  by  appellant,  nor  in  the  refusal  to  charge  as  requested 
by  it 

The  amount  awarded  by  the  jury  as  damages  for  the  in- 
juries sustained  is  claimed  to  be  excessive.  One  of  the 
grounds  upon  which  this  part  of  the  verdict  is  assailed  is 
that  the  testimony  of  Dr.  Selden,  respondent's  attending 
physician,  was  received  and  submitted  to  the  jury  over  ob- 
jection to  his  competency.  Sufficient  facts  appear  in  the 
record  to  show  that  the  witness  was  qualified  to  testify  on 
the  subject  to  which  his  evidence  was  directed,  and  that  it 
was  properly  admitted.  There  is  evidence  tending  to  sup- 
port the  contention  that  respondent  sustained  quite  a  severe 
shock  to  his  nervous  system,  attended  by  fever;  that  he  en- 
dured much  pain  and  suffering,  and  a  general  impairment 
of  health,  confining  him  to  his  house  for  about  a  month; 
that  he  was  disabled  from  attending  to  his  daily  tasks  at 
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different  times  before  the  trials  and  required  medical  attend- 
ance and  care,  for  which  he  incurred  a  liability  of  $125. 
The  court  directed  the  jury  to  allow  no  damages  for  future 
injuries.  In  the  light  of  this  evidence  we  cannot  say  that  the 
amount  of  $750  awarded  by  the  jury  is  so  clearly  excessive 
as  to  warrant  any  interference  on  the  part  of  the  court 
By  the  Court. — The  judgment  is  affirmed. 


Ellis,  Appellant,  vs.  Barron  Countt,  Bespondent 

January  t^ — February  2,  lOOf, 

Appeal  anA  error:  Orders:  Judgments:  Limitation  on  tUne  within 
which  appeal  can  be  taken:  Practice:  Aggrieved  party:  Dis- 
missal of  appeal:  Discretionary  orders:  Review:  Supreme 
court, 

1.  An  order  dismissing  an  appeal  to  the  circuit  court  from  the 

action  of  a  county  board  disallowing  a  claim  against  the 
county,  is  not,  in  effect,  a  judgment,  and  hence  an  appeal  from 
such  an  order,  taken  less  than  two  years  but  more  than  thirty 
days  after  service  of  a  copy,  together  with  a  written  notice  of 
its  entry,  is  not  taken  within  the  time  limited  by  sec.  3042,. 
Stats.  1898,  regulating  the  time  within  which  appeals  may  be 
taken  directly  from  orders. 

2.  Plaintiff  having  appealed  to  the  circuit  court  from  the  action 
'   of  the  county  board  disallowing  his  claim  filed  against  the 

county,  gave  an  undertaking,  substantially  the  same  as  one 
given  in  another  case  between  the  same  parties,  which  the 
supreme  court  had  held  was  such  a  compliance  with  the  stat- 
utory requirements  as  gave*  the  circuit  court  jurisdiction.  On 
the  hearing  of  a  motion,  addressed  to  the  circuit  court,  to  dis- 
miss the  appeal  for  defects  in  the  undertaking,  plaintiff  asked 
leave  to  amend,  and  appealed  from  an  order  refusing  such 
application.  Held,  that  the  undertaking  being  sufficient,  the- 
plaintiff  was  in  no  sense  aggrieved  by  the  order  refusing  hlff 
application  to  amend,  and  hence  his  appeal  from  such  order 
should  be  dismissed. 

3.  Under  sec.  3042,  Stats.  1898,  declaring  that  time  within  which 

an  appeal  may  be  taken  directly  from  an  order  is  limited  to- 
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thirty  days  from  the  date  of  the  service  by  either  party  upon 
the  other  of  a  copy  of  such  order,  with  a  written  notice  of  the 
entry  of  the  same,  the  thirty  days'  limitation  does  not  com- 
mence to  run  against  the  one  party  until  the  other  has  serred 
the  notice  therein  prescribed,  notwitlistanding  there  is  service 
of  such  order  and  exception  to  its  entry. 

4.  When  a  trial  court  has,  in  the  exercise  of  its  discretion,  power 
to  do  or  not  do  a  certain  act,  a  refusal  to  exercise  such  discre- 
tion upon  the  expressed  assumption  that  it  has  no  such  power 
is  an  error  of  law,  which  eliminates  from  the  case  the  ques- 
tion whether  there  was  any  abuse  of  discretion. 

6.  In  such  case,  the  supreme  court,  on  appeal,  will  not  consider  the 
merits  of  the  question  thus  addressed  to  the  sound  discretion 
of  the  trial  court. 


Appeat.  from  orders  of  the  circuit  court  for  Barron 
county:  A.  J.  Vinje,  Circuit  Judge.  Appeal  from  two 
orders  dismissed;  one  oi'der  reversed. 

This  is  an  appeal  from  three  orders,  made  under  the  fol- 
lowing circumstances,  and  which  for  convenience  are  num- 
bered consecutively  1,  2,  and  3.  May  12,  1899,  the  plaintiff 
filed  a  claim  against  the  defendant  county  to  recover  back 
money  paid  for  taxes.  November  IC,  1899,  such  claim  was 
wholly  disallowed  by  the  county  board.  February  10,  1900, 
the  plaintiff  served  notice  of  appeal  from  such  disallowance, 
with  an  undertaking.  In  April,  1900,  the  defendant  moved 
to  dismiss  such  appeal  on  the  ground  that  such  undertak- 
ing was  not  equivalent  to  the  'Tbond"  required  by  sec.  683, 
Stats.  1898,  and  particularly  that  the  undertaking  did  not 
run  "to  Barron  county, '^  and  hence  that  the  court  had  no 
jurisdiction.  Thereupon,  and  before  the  decision  of  such 
motion,  the  plaintiff  moved  to  amend  such  undertaking  by 
inserting  "to  Barron  county'^  after  the  word  "costs,"  or  to 
file  a  new  bond.  April  11,  1901,  the  oourt  made  an  order 
(No.  1)  refusing  to  allow  such  amendment  or  the  filing  of 
a  new  bond  for  the  "sole  reason,"  as  therein  stated,  that  the 
court  had  "no  power"  to  do  so.  At  the  same  time — April  11, 
1901,  the  court  made  another  order  (No.  2)  dismissing  the 
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appeal.  March  28,  1902,  the  plaintiff  gave  notice  of  mo- 
tion to  reinstate  the  appeal,  X'liich  motion  was  by  written 
order  (No.  3)  denied  April  9,  1902,  for  want  of  "power  or 
authority  to  grant"  the  same.  March  28,  1903,  the  plaintiff 
by  one  notice  appealed  from  all  of  the  three  orders — No.  1, 
refusing  to  amend  the  undertaking;  No.  2,  dismissing  the 
appeal ;  No.  3,  refusing  to  reinstate  the  appeal. 

The  cause  was  submitted  for  the  appellant  on  the  brief  of 
J.  F.  Ellis,  and  for  the  respondent  on  that  of  J,  IF.  Soder- 
berg,  district  attorney. 

Cacsoday,  C.  J.  1.  At  the  time  of  making  the  two  orders 
(Nos.  1  and  2)  of  April  11,  1901,  the  court  made  two  other 
similar  orders  in  another  case  between  these  same  parties, 
from  which  the  plaintiff  appealed  to  this  court.  Ellis  v, 
Barron  Co.  Ill  Wis.  576,  87  N.  W.  552.  That  case  was 
decided  in  this  court  October  15,  1901,  and  it  was  held,  in 
effect,  that  the  undertaking  given  by  the  plaintiff  on  the  ap- 
])eal  from  the  coimty  board  was  a  substantial  compliance 
Avith  sec.  683,  Stats.  1898,  and  hence  that  the  circuit  court 
had  jurisdiction  of  the  appeal ;  and  accordingly  reversed  the 
order  dismissing  the  appeal.  Id.  The  undertaking  on  the 
appeal  from  the  county  board  in  this  case  is  substantially 
the  same  as  the  undertaking  in  that  case,  which  is  printed 
in  full  on  page  577,  111  Wis.,  87  N.  W.  552.  If  the  appeal 
from  the  order  (No.  2)  dismissing  the  appeal  from  the 
county  board  were  before  us  on  the  merits,  then  that  de- 
cision would  necessarily  be  controlling.  But,  as  indicated,' 
the  appeal  from  that  order  was  not  taken  until  nearly  two 
vears  after  the  order  was  made.    The  statute  declares : 

"The  time  within  which  an  appeal  may  be  taken  directly 
from  an  order  is  .  .  .  limited  to  thirty  days  from  the 
(late  of  the  service  by  either  party  upon  the  other  of  a  copy 
c{  such  order,  with  a  written  notice  of  the  entry  of  the  same.*' 
Sec.  3042,  Stats.  1898. 
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It  appears  from  the  records  that  a  copy  of  that  order, 
with  a  written  notice  of  the  making  and  the  filing  and  the 
entry  of  the  same  of  record  in  the  office  of  the  clerk  of  the 
court  was  duly  served  upon  the  plaintiffs  attorney  August  8, 
1901.  Thus  is  appears  that  the  appeal  from  that  order  was 
not  taken  within  the  time  so  limited  by  the  statute  quoted, 
nor  until  more  than  a  year  and  a  half  after  the  service  of 
such  notice.  The  plaintiff  seeks  to  escape  such  limitation 
by  claiming  that  such  order  dismissing  the  appeal  was,  in 
effect,  a  judgment;  and  hence  that  he  had  two  years  within 
which  to  appeal  therefrom.  Sec.  3039,  Stats.  1898.  But 
^*a  judgment  is"  defined  by  the  statute  to  be  "the  final  de- 
termination of  the  rights  of  the  parties  in  the  action."  Sec. 
5882,  Id.  It  is  essentially  different  from  such  order  dis- 
missing such  appeal,  which  this  court  has  repeatedly  char- 
acterized as  an  order  from  which  an  appeal  may  bo  taken 
under  sec.  3069,  Id.;  Mason  v.  AsMand,  98  Wis.  540,  74 
^.  W.  357 ;  Gutta  Percha  &  B.  Mfg.  Co.  v.  Ashland,  100 
Wis.  236,  75  K  W.  1007 ;  Finlay  v.  Prescott,  104  Wis.  614, 
616,  80  N.  W.  930 ;  Milwaukee  E.  R.  &  L.  Co.  v.  Bradley, 
108  Wis.  467,  479,  84  K  W.  870.  We  must  hold  that  such 
order  so  dismissing  the  appeal  was  not,  in  effect,  a  judg- 
ment, and  hence  that  the  appeal  from  it  was  not  taken  with- 
in the  time  limited  by  statute. 

2.  We  fail  to  find  in  the  record  any  evidence  of  the  serv- 
ice upon  the  plaintiff  or  his  attorney  of  any  copy  of  the  order 
refusing  to  allow  the  undertaking  to  be  amended  or  a  new 
bond  filed  in  place  of  it,  much  less  any  written  notice  of  the 
entry  of  such  order  as  prescribed  by  the  section  of  the  stat- 
ute quoted.  This  being  so,  there  was  nothing  to  prevent  an 
appeal  from  that  order  in  case  it  was  appealable.  As  indi- 
cated in  the  former  case,  the  undertaking  was  held  to  be  a 
substantial  compliance  with  sec  '  683  of  the  statute,  and 
sufficient  to  give  the  circuit  court  jurisdiction.  Ellis  v.  Bar- 
ron Co.  Ill  Wis.  581,  87  K  W.  554.     By  reason  of  that 
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being  so,  it  was  said  in  that  case  that  it  was  "unnecessary 
to  consider  the  appeal  from  the  order  refusing  to  allow  tho 
plaintiff  to  amend  the  undertaking."  That  was  on  the 
theory  that^  the  imdertaking  being  sufficient,  the  refusal  of 
the  court  to  allow  an  amendment  to  it  was  wholly  immaterial. 
The  statute  only  authorizes  a  judgment  or  order  to  be  "re- 
viewed upon  an  appeal  by  any  party  aggrieved."  Sec.  3048, 
Stats.  1898 ;  McGregor  v.  Pearson,  51  Wis.  122,  8  N.  W. 
101 ;  Day  v.  Buckingham,  87  Wis.  219,  58  N.  W.  254;  Bragg 
V.  Blewett,  99  Wis.  348,  74  N.  W.  807 ;  Hogan  v.  La  Crosse,. 
104  Wis.  107,  80  K  W.  105.  The  plaintiff  was  in  no  sense 
aggrieved  by  the  order  refusing  his  application  to  amend  his 
undertaking,  which  was  so  held  to  be  perfectly  good. 

3.  Tlie  motion  of  the  plaintiff  of  March  28,  1902,  to  re- 
instate the  appeal  from  the  county  board  was  based  upon 
the  record  and  affidavits  of  the  plaintiff  and  his  attorney,  to 
the  effect  that  the  record  in  this  case^  except  as  to  the  amount 
involved,  was  "identical  in  all  respects"  with  the  record  in 
Ellis  V.  Barron  Co.  Ill  Wis.  576,  87  N.  W.  552 ;  that  it  was 
understood  and  agreed  orally  by  and  between  the  attorneys 
of  the  respective  parties  at  the  time  of  making  such  orders^ 
April  11,  WOl,  that  one  appeal  to  this  court  would  be  de- 
cisive of  both  cases,  and  hence  that  it  was  only  necessary  to 
take  an  appeal  in  one  case,  and  that  the  other  case  should 
abide  by  the  result  of  the  decision  in  the  case  which  should 
he  appealed ;  but  that  the  attorney  for  the  defendant  declined 
to  abide  by  such  oral  stipulation  after  the  decision  in  this 
court.  In  opposition  to  such  motion,  and  at  the  time  of  the 
hearing,  the  only  attorney  for  the  defendant  filed  his  affidavit 
to  the  effect  "that  he  never  in  any  way,  shape,  or  manner 
stipulated  or  agreed  with  the  plaintiff's  attorney,  or  any  one 
else,  that  this  action  should  abide  the  result  of  the  like  ac- 
tion which  was"  so  appealed  to  this  court,  and  that  he  "never 
had  the  slightest  hint  of  such  an  understanding  until"  after 
such  decision  was  made.     On  hearing  such  motion  to  rein- 
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state  the  appeal  the  trial  court,  on  April  9,  1902,  "ordered 
that  the  said  motion  be,  and  the  same  hereby  is,  denied  on 
the  ground  that  the  court  has  no  power  or  authority  to  grant 
said  motion,  or  to  reinstate  said  appeal  at  a  term  subsequent 
to  the  term  at  which  said  order  of  dismissal  was  entered.'' 
It  appears  from  the  record  that  the  plaintiiFs  attorney  ex- 
cepted to  that  order  at  the  time  it  was  made^  and  admitted 
service  thereof  April  10,  1902 ;  but  we  find  no  evidence  in 
the  record  that  any  "written  notice  of  the  entry  of"  that 
order  was  ever  served  as  prescribed  in  the  section  of  the  stat- 
ute quoted.  Sec.  3042,  Stats.  1898.  This  court  has  repeat- 
edly held  that  it  is  only  after  the  service  of  such  notice  that 
the  statutory  limitation  mentioned  in  that  section  begins  to 
run.  CorwiQh  v.  State  Bank  of  Illinois,  18  AVis.  560 ;  Could- 
ren  v,  Caughey,  29  Wis.  317 ;  Orton  t\  Noonan,  32  Wis.  220 ; 
Boserikrans  v.  Kline,  42  Wis.  558.  The  facts  are  the  same 
here  as  in  the  last  case  cited,  in  which  it  was  held : 

"It  is  only  after  written  notice  of  the  entry  of  an  order 
that  the  statutory  limitation  of  the  time  for  appealing  there- 
from begins  to  run,  and  the  facts  that  the  ordei^^was  served 
upon  appellant's  attorney  and  that  he  filed  exceptions  there- 
to do  not  take  the  case  out  of  the  rule."  See,  also,  Fatt  v. 
Fatt,  78  Wis.  633,  48  N.  W.  52 ;  Levine  v.  Ban-ett,  83  Minn. 
145,  85  N".  W.  942,  87  K  W.  847. 

The  theory  of  the  statute  and  these  adjudications  is  that 
the  thirty-days  limitation  therein  mentioned  does  not  com- 
mence running  against  the  one  party  until  the  other  party 
has  manifested  an  intention  to  set  it  in  motion  by  serving  the 
notice  therein  prescribed.  That  was  not  done  as  to  the  order 
in  question,  and  hence  the  plaintiff  was  not  barred  from  ap- 
pealing therefrom. 

4.  The  motion  to  reinstate  the  appeal  was  denied  upon  the 
express  ground  that  the  court  had  "no  power  or  authority  to 
grant"  the  motion  at  a  subsequent  term.  The  motion  was 
made  and  the  order  entered  within  a  year  after  the  ordcn* 
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dismissing  the  appeal.  The  motion  was  obviously  addressed 
to  the  discretion  of  the  trial  court^  to  he  exercised  as  pre- 
scribed by  the  statute.  Sec  2832,  Stats.  1898.  It  could  only 
be  granted,  if  at  all,  "upon  such  terms"  as  that  court,  in  its 
discretion,  might  deem  to  be  just  and  equitable.  Behl  v. 
Schuette,  95  Wis.  441,  10  N.  W.  559 ;  Midlen  v.  Reinig,  68 
Wis.  408,  32  N.  W.  293;  PoH  Huron  E.  <&  T.  Co.  v.  Ctem- 
<>nts,  113  Wis.  249,  257,  258,  89  N.  W.  160.  The  adjudi- 
•cations  upon  the  subject  are  numerous,  and  may  be  found  in 
the  notes  to  the  section.  See,  also,  Buchan  v.  Nelson,  114 
Wis.  234,  90  N.  W.  114;  Piatt  v.  Schmidt,  115  Wis.  394, 
398,  399,  91  N.  W.  992.  The  trial  court  refused  to  exer- 
cise such  discretion  for  want  of  "power  or  authority"  to  grant 
the  motion..  The  question  presented  was  whether  the  oral 
stipulation  between  the  attorneys  of  the  respective  parties 
was  ever  in  fact  made,  as  claimed  on  the  part  of  the  plaintiff ; 
and,  if  so,  whether  the  plaintiff  relied  upon  such  oral  stipula- 
tion, and  thereby  made  a  case  of  "excusable  neglect,"  en- 
titling him  to  relief  under  the  section  of  the  statute  cited. 
Heinemanfi  v.  Le  Clair,  82  Wis.  135,  51  N.  W.  1101.  Such 
refusal  of  the  trial  court  to  exercise  such  discretion  and  de- 
termine such  questions  was  clearly  an  error  of  law.  Thus 
it  was  held  by  this  court  many  years  ago: 

"Where  a  trial  court  has,  in  the  exercise  of  a  sound  dis- 
cretion in  a  given  case,  power  to  do  or  not  to  do  a  certain  act, 
a  refusal  to  exercise  such  discretion  upon  the  expressed  as- 
sumption that  it  has  no  such  power  is  an  error  of  law,  which 
<?liminates  from  the  case  the  question  whether  there  was  any 
abuse  of  discretion."  Smith  v.  Dragert,  61  Wis.  222,  21 
N.  W.  46,  and  cases  there  cited;  Whitham  v.  Mappes,  89 
Wis.  671,  62  N.  W.  430;  Binder  v.  McDonald,  106  Wis. 
332,  82  N.  W.  156. 

This  makes  it  unnecessary  to  consider  the  merits  of  the 

questions  thus  addressed  to  the  sound  discretion  of  the  trial 

court,  but  which  that  court  refused  to  determine  for  want 

of  "power  or  authority."    Certainly  that  court  is  in  a  much 
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better  position  to  determine  the  truth  of  the  conflicting  claims 
of  the  pcrties  than  this  court  The  notice  of  appeal  embraces 
three  orders.  But  one  bill  of  costs  will  be  taxed  in  this  court,, 
and  that  will  be  in  favor  of  the  plaintiff.  Ellis  v.  Barron  Co^ 
111  Wis.  581,  87  K  W.  552,  and  authorities  there  cited. 

By  the  Court. — ^The  appeals  from  tho  two  orders  of  April 
11,  1901,  are  both  dismissed,  and  the  appeal  from  the  order 
of  April  9,  1902,  refusing  to  reinstate  the  appeal  from  the- 
county  board,  is  reversed,  and  the  cause  is  remanded  for  fur- 
ther proceedingsr  according  to  law. 


Schmitt,  llespondent,  vs.  Nobthebn  Paoifio  Eaxlway 

Company,  Appellant. 

January  12 — February  2,  1904. 

Railroads:  Appeal  and  error:  Verdict:  New  trial:  Request  for  a  spe- 
cial verdict:  Estoppel:  Practice:  Newly  discovered  evidence: 
Conduct  of  trial:  Argument:  Discretion. 

1.  Where  it  cannot  be  said  that  the  evidence  and  all  reasonable 

probabilities  are  against  a  verdict,  the  ruling  of  the  trial  court 
refusing  to  grant  a  new  trial  because  the  verdict  is  contrary 
to  the  evidence  must  be  sustained. 

2.  Where  counsel  did  not  make  it  clear  to  the  trial  court,  or  oppos- 

ing counsel,  that  a  special  verdict  was  requested,  but  put  his 
request  in  such  a  way  that  it  might  easily  be  misunderstood, 
and.  did  net  correct  the  misunderstanding  when  it  must  have 
been  apparent,  he  is  estopped  from  claiming,  on  appeal,  that 
his  request  was  different  from  that  which  the  trial  court  un- 
derstood it  to  be. 

3.  All  that  is  necessary  to  secure  the  right  to  the  submission  of  a 

special  verdict  is  to  make  oral  request  therefor  at  the  close^ 
of  the  evidence. 

4.  A  written  request  commencing,  "Now  comes  the  defendant  In 

the  above  entitled  action  and  moves  and  requests  the  court  to- 
submit  to  the  Jury  herein  for  answer  and  as  a  special  verdict 
the  following  questions,"  together  with  the  facts  in  connec- 
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t^on  therewith,  shown  hy  the  record,  considered,  and  held  to 
he  simply  a  request  to  suhmit  certain  questions. 

5.  In  such  case,  it  is  not  error  to  suhmit  a  general  verdict,  and 
charge  the  jury  generally  as  to  the  legal  effect  of  its  answers 
to  special  questions. 

^.  A  motion  for  a  new  trial  on  the  ground  of  newly  discovered  evi- 
dence is  properly  denied,  where  such  evidence  is  in  the  posses- 
sion of  the  party  making  the  motion,  and  It  was  clearly  his 
negligence  that  it  was  not  present  at  the  time  of  the  trial. 

7.  Where  a  claim  has  been  fully  argued  by  plaintiff  in  his  opening, 
the  refusal  of  the  trial  court  to  permit  defendant  to  discuss 
it  after  plaintiff's  closing  argument,  it  being  asserted  by  de- 
fendant that  plaintiff  had  therein  taken  a  new  poeitioa,  sus- 
tained on  appeal. 

AppEAii  from  a  judgment  of  the  superior  court  of  Douglas 
<»ounty:  Charles  Smith,  Judge.    Affirmed. 

This  is  an  action  to  recover  the  value  of  certain  houses 
hold  furniture  and  other  property  shipped  by  the  plaintiff 
over  the  defendant's  railroad  from  Si)okane,  Washington, 
and  consigned  to  the  plaintiff  at  West  Superior,  AVisconsin, 
October  18,  1901,  and  which  was  destroyed  by  fire  by  the 
T}urr.ing  of  the  defendant's  warehouse  at  West  Superior  at 
4:30  a.  m.,  November  10,  1901.  The  defense  was  that  the 
defendant  was  released  from  liability  by  the  terms  of  the 
shipping  contract.  It  appeared  by  the  plaintiff's  testimony 
that  at  the  time  of  the  shipment  he  received  a  shipping  re- 
ceipt or  waybill  for  the  goods,  and  that  after  the  fire  he  de- 
livered it  to  the  defendant's  agent  al  West  Superior,  with 
his  claim.  A  paper  was  produced  on  the  trial,  which  the  de- 
fendant claims  was  the  identical  receipt  or  waybill  in  ques- 
tion. This  paper  was  written  in  pencil  on  a  printed  form, 
described  the  goods,  acknowledged  the  receipt  of  them  for 
carriage  and  delivery  at  West  Superior,  and  was  properly 
stamped,  but  was  without  signature,  save  that  at  the  bottom 
there  was  a  printed  signature,  ''Northern  Pacific  Railroad, 

by ,  Agent;"  and  upon  the  face  there  had  been 

stamped  and  written  the  following  words,  "Prepaid,  $106.80, 
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to  apply  H.  M.  Metzjor,  Agt."  The  following  words  were 
also  written  in  pencil  upon  the  face :  "Released  to  val.  $5.00 
cwt."  Upon  the  back  of  this  paper  there  were  printed  a  large 
number  of  conditionfl  and  rules,  among  which  was  the  fol- 
lowing: 

"8.  The  corporation  will  only  be  liable  as  warehouseman 
after  the  property  has  been  placed  in  their  freight  depot. 
But  for  loss  or  damage  to  property  by  fire,  while  in  their 
freight  depot  or  storehouse,  the  company  will  not  be  liable." 

One  Thunberg,  receiving  clerk  for  the  defendant  com- 
pany at  Spokane,  identified  this  paper  as  the  one  which  he 
gave  to  the  plaintiff  when  the  goods  were  shipped,  and  told 
him  to  take  it  to  the  freight  office  and  pay  freight  thereon. 
The  plaintiff,  upon  rebuttal,  denied  receiving  any  paper 
from  Thunberg  except  a  certificate  of  the  weight  of  the 
goods,  which  he  took  to  the  cashier,  and  claimed  that  the 
cashier  gave  him  a  waybill  or  receipt,  written  entirely  by 
himself.  There  was  also  other  testimony  given  by  the  plaint- 
iff's son,  tending  to  show  that  the  receipt  produced  in  court 
was  not  the  paper  which  the  plaintiff  had,  and  which  he  de- 
livered to  the  defendant's  agent.  At  the  close  of  the  evi- 
dence the  defendant  filed  a  written  motion,  which,  after  the 
title,  reads  as  follows : 

"Now  comes  the  defendant  in  above  action,  and  moves 
and  requests  the  court  to  submit  to  the  jury  herein  for  an- 
swer and  as  a  special  verdict,  the  following  questions,  to  wit : 
First.  When  were  the  household  goods  in  question  received 
and  placed  in  the  freight  office  of  defendant  at  West  Su- 
perior? Second.  Did  the  plaintiff  use  reasonable  diligence 
to  remove  the  household  goods  from  the  freight  depot  after 
he  knew  they  were  there  ?  Third.  Were  the  words,  'Released 
to  val.  $5.00  cwt.,'  in  the  bill  of  lading  or  receipt  when  the 
same  was  given  to  the  plaintiff  at  Spokane  ?  Fourth.  Did 
the  plaintiff  know  the  words,  'Released  to  val.  $5.00  cwt.,' 
were  in  the  bill  of  lading  or  receipt  at  the  time  he  received 
the  same  at  Spokane  ?  Fifth.  What  was  the  market  value  of 
the  household  goods  at  the  time  they  were  destroyed  ?" 
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The  trial  court  instructed  the  jury  to  the  effect  that  there 
were  two  pivotal  questions  in  the  case:  First,  whether  the 
paper  introduced  in  evidence  was  the  bill  of  lading  given  ta 
the  plaintiff  when  he  shipped  the  goods;  and,  second,  if  it 
was,  did  the  plaintiff  have  a  reasonable  time,  after  he  knew 
of  the  arrival  of  the  goods  at  West  Superior,  to  remove  them, 
before  the  fire?  The  court  further  charged  the  jury  that,, 
if  they  found  that  the  paper  introduced  in  evidence  was  not 
the  original  bill  of  lading,  they  should  return  a  verdict  for 
the  plaintiff,  unless  they  further  found  that  the  plaintiff  had 
a  reasonable  time  to  remove  the  goods  after  he  knew  of  their 
arrival.  On  the  other  hand,  if  they  found  that  the  paper  was^ 
the  original  bill  of  lading,  or  that  the  plaintiff,  with  reason- 
able or  ordinary  diligence,  could  have  removed  the  goods  be- 
fore the  fire,  their  verdict  was  to  be  for  the  defendant.  The 
court  further  instructed  the  jury  that,  in  addition  to  the 
general  verdict,  they  were  to  answer  certain  questions,  the 
first  of  which  was  the  first  question  proposed  by  the  defend- 
ant ;  and,  there  being  no  dispute  upon  that  point,  the  court 
answered  it  for  tlie  jury.  Second,  was  the  second  question 
proposed  by  the  defendant.  The  third  question  proposed 
by  the  defendant  had  been  stricken  out  by  the  defendant'^ 
attorney  himself.  The  fourth  question  proposed  by  the  de- 
fendant was  stricken  out  bv  the  court  as  immaterial.  The 
fifth  question  proposed  by  the  defendant  was  stricken  out 
by  the  court  after  stating  that  that  was  covered  by  the  gen- 
oral  verdict,  and  another  question  No.  6  was  added.  The 
jury  thereupon  retired,  and  afterwards  brought  in  a  general 
verdict  for  the  plaintiff,  assessing  his  damages  at  $1,500, 
and  made  the  following  special  answers : 

"First  When  were  the  household  goods  in  question  re- 
ceived and  placed  in  the  freight  depot  of  defendant  at  West 
Superior?  By  the  Court:  In  last  days  of  October  or  first 
days  of  November.  Second.  Did  plaintiff  use  reasonable  dili- 
gence to  remove  the  household  goods  from  the  freight  depot 


2]  JANUARY  TERM,  1904  4^1 

Schmitt  V.  Northern  Pacific  B.  Co.  120  Wis.  397. 


after  he  knew  they  were  there?  Yes.  Third.  Were  the 
words,  ^Released  to  val.  $5.00  cwt/  in  the  bill  of  lading  or 
receipt  when  the  same  Avas  given  to  plaintiff  at  Spokane? 
Stricken  out  by  defendant's  attorney.  Fourth.  Did  the 
plaintiff  know  that  the  words,  ^Released  to  val.  $5.00  cwt,^ 
were  in  the  bill  of  lading  or  receipt  at  the  time  he  received 
the  same  at  Spokane  ?  Stricken  out  by  court  Fifth.  "What 
was  the  market  value  of  the  household  goods  at  the  time  they 
were  destroyed  ?  Stricken  out  by  court.  Fifth.  Is  the  bill  of 
lading  introduced  in  evidence  the  one  given  to  Mr.  Schmitt, 
and  by  him  delivered  to  Mr.  W.  H.  Smith  at  West  Su- 
perior ?    No." 

A  motion  for  a  new  trial  was  made  both  on  the  ground  of 
errors  upon  the  trial  and  upon  the  ground  of  newly  discov- 
ered evidence,  and  was  denied  upon  these  grounds;  but  the 
court,  being  of  opinion  that  the  damages  assessed  were  ex- 
cessive, ordered  a  new  trial,  unless  the  plaintiff  filed  a  con- 
sent to  a  reduction  of  the  damages  from  $1,500  to  $1,200, 
which  being  filed,  judgment  for  $1,200  and  costs  was  en- 
tered in  favor  of  the.  plaintiff,  and  the  defendant  appeals. 

For  the  appellant  there  was  a  brief  by  Louis  Hanitch,  at- 
torney, and  C.  W.  Bunn  and  L,  T,  Chamherlain,  of  counsel, 
and  oral  argument  by  Mr,  Hanitch. 

For  the  respondent  there  was  a  brief  by  W.  D,  Dwyer  and 
Oeo.  C.  Cooper,  and  oral  argument  by  Mr.  Dwyer. 

WiN^sLow,  J.  The  appellant's  principal  contention  is  that 
the  finding  of  the  jury  to  the  effect  that  the  bill  of  lading  in- 
troduced in  evidence  was  not  the  one  delivered  to  the  plaintiff 
when  the  goods  were  shipped  is  contrary  to  the  evidence. 
With  this  contention  we  find  it  impossible  to  agrea  It  is 
true  that  there  was  much  testimony  tending  to  show  that  it 
was  the  identical  bill  delivered  to  the  plaintiff,  and  by  him 
turned  over  to  the  defendant's  agent  after  the  fire;  and  it  is 
true  also  that  the  plaintiff  admitted  that  upon  its  face  it 

looked  like  the  bill  which  he  received;  but  he  never  admitted 
26 
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that  it  was  the  same  bill,  and,  on  the  contrary,  he  testified 
positively  that  the  bill  which  he  received  was  a  diiferent 
paper,  not  written  by  Thunberg  (as  was  the  bill  in  evidence), 
but  written  out  in  full  and  signed  by  the  cashier.  There 
was  "also  evidence  by  the  plaintiff's  son,  who  saw  and  ex- 
amined the  original  bill,  that  the  words,  "Released  to  val. 
$5.00  cwt.,"  were  not  upon  the  original  bill.  It  is  not  a  case 
where  it  can  be  said  that  the  evidence  and  all  the  reason- 
able probabilities  are  against  the  verdict ;  therefore  the  rul- 
ing of  the  trial  court  refusing  to  grant  a  new  trial  on  the 
ground  that  the  verdict  was  contrary  to  the  evidence  must 
be  sustained. 

It  is  said  that  the  trial  court  committed  prejudicial  error 
in  charging  the  jury  generally  as  to  the  legal  effect  of  their 
answers  to  certain  questions  of  the  verdict.  That  the  court 
did  so  charge  is  indisputable,  and  if  in  fact  a  special  verdict 
was  requested,  then  such  general  charge  and  the  submission 
of  a  general  verdict  constituted  manifest  error  under  the 
rulings  of  this  court.  Ward  v.  C,  M.  £  St.  P.  R.  Co,  102 
Wis.  223,  78  K  W.  442.  The  question  is  whether  a  special 
verdict  was  requested  by  the  appellant  within  the  meaning 
of  sec.  2858,  Stats.  1898,  or  whether  there  was  simply  a  re- 
quest to  submit  certain  issues  of  fact  in  addition  to  the  gen- 
eral verdict.  If  the  former,  there  was  error;  if  the  latter, 
there  was  no  error.  This  question  is  not  entirely  free  from 
difficulty.  There  was  no  oral  request  for  a  special  verdict, 
but  at  the  close  of  the  testimony  the  appellant  filed  a  paper 
entitled  in  the  case  and  commencing  as  follows : 

"Now  comes  the  defendant  in  the  above  action,  and  moves 
and  requests  the  court  to  submit  to  the  jury  herein  for  an- 
swer and  as  a  special  verdict  the  following  questions,  to  wit." 

Here  follow  five  questions  which  will  be  found  stated  at 
length  in  the  statement  of  facts.  The  court  then  proceeded 
to  submit  a  general  verdict  to  the  jury,  and  to  charge  them 
generally  upon  the  law,  and  at  the  close  of  this  general 
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charge  said  to  the  jury  that,  in  addition  to  the  ordinary  ver- 
dict, they  should  answer  these  questions.  The  court  then 
read  the  first,  second,  and  fourth  questions,  and,  after  read- 
ing the  fourth,  said  to  the  defendant's  attorney,  "I  might  as 
well  erase  that,  because  they  give  that  in  the  general  ver- 
dict." to  which  counsel  said,  "Perhaps  that  is  so."  and  the 
<;ourt  thereupon  withdrew  it.  The  case  then  went  to  the  jury 
without  further  remark,  or  any  intimation  anywhere  that  a 
special  verdict  had  been  demanded.  Upon  the  hearing  of  a 
motion  for  a  new  trial  the  ground  was  taken  that  a  special 
verdict  had  been  requested,  and  that  hence  the  general  charge 
was  erroneous ;  but  the  trial  court,  in  its  order  overruling  the 
motion,  stated: 

"The  court  holds  that  no  request  for  special  verdict  was 
made;  and  neither  was  it  treated  as  a  request  for  a  special 
verdict  by  the  court  or  counsel  at  the  time  of  the  trial,  but 
that  it  was  rather  in  the  nature  of  a  request  for  the  submis- 
sion of  specific  questions  to  the  jury,  which  questions  were 
submitted  to  the  jury  with  the  exception  of  one  as  to  the 
amount  of  damages,  and  that  question  was  submitted  in  the 
general  verdict." 

This  statement  of  the  trial  court  as  to  the  manner  in  which 
the  written  request  was  treated  at  the  time  of  the  trial  cer- 
tainly agrees  very  well  with  the  facts  shown  by  the  record, 
and  it  must  be  accepted  as  conclusive.  We  have,  then,  the 
fact  that  neither  court  nor  opposing  coimsel  understood  that 
there  had  been  any  request  made  for  a  special  verdict,  but 
simply  a  request  made  for  the  submission  of  certain  ques- 
tions; and  not  only  this,  but  the  court  indicated  this  under- 
standing very  clearly  to  appellant's  counsel  when  suggesting 
that  the  question  as  to  the  value  might  as  well  be  erased  be- 
cause covered  by  the  general  verdict,  and  counsel  assented 
to  the  suggestion,  though  he  must  have  clearly  seen  that  this 
could  not  rightly  be  done  if  the  verdict  were  in  fact  a  special 
verdict.  What  should  be  the  rule  when  it  appeals  that  there 
has  been  misapprehension  of  this  kind  by  court  and  counsel  ? 
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We  can  have  no  doubt  that  where  the  counsel  did  not  make 
the  nature  of  his  request  clear,  but  put  it  in  such  a  way  that 
it  might  easily  be  misunderstood,  and  did  not  correct  the 
misunderstanding  when  it  must  have  been  apparent,  he  must 
be  held  to  be  estopped  from  now  claiming  that  his  request 
was  different  from  that  which  the  court  understood  it  to  ba 
It  was  very  easy  to  I'equest  a  special  verdict  in  a  way  that 
could  not  be  misunderstood.  All  that  it  was  necessary  to  do 
was  to  rise  at  the  close  of  the  evidence,  and  say  that  the  de- 
fendant requested  a  special  verdict,  and  the  right  was  se- 
cured. To  pass  to  the  court  a  ppper  containing  a  number  of 
questions,  with  a  written  statement  at  the  head  to  the  effect 
that  the  defendant  requests  that  the  questions  be  submitted 
to  the  jury  for  answer  and  as  a  special  verdict^  would  doubt- 
less be  sufficient  if  the  court  read  the  statement;  but  in  the 
hu-^ry  of  the  trial  it  might  easily  be  that  the  trial  court  and 
opposing  counsel  would  entirely  overlook  the  opening  para- 
graph as  simply  a  formal  clause,  and  confine  their  attention 
to  the  questions  themselves.  When  it  is  so  easy  to  make  the 
request  in  a  way  which  cannot  be  misunderstood,  what  justi- 
fication is  there  for  making  it  in  delpliic  language,  or  con- 
cealing it  in  unexpected  places  ?  We  can  see  none,  and  we 
hold  in  the  present  case  that  the  request  must  be  treated  as 
the  trial  court  understood  it — i.  e.,  as  simply  a  request  to  sub- 
mit certain  questions — and  hence  that  the  general  charge 
and  verdict  was  not  error. 

There  are  no  other  serious  questions  in  the  case.  A  mo- 
tion for  new  trial  on  the  ground  of  newly  discovered  evi- 
dence was  made  and  overruled,  and  this  ruling  is  claimed  to 
be  error,  but  it  is  plain  that  the  ruling  was  correct  The  sup- 
posed newly  discovered  evidence  consisted  of  an  allied  writ- 
ten release  of  the  defendant  from  liability  for  destruction 
of  the  property  by  fire  and  other  causes,  given  by  plaintiff 
when  he  shipped  the  goods  at  Sjwkane.  It  is  sufficient  to- 
say  that  this  release  was  in  possession  of  the  defendant  from. 
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the  time  it  was  given,  and  it  was  clearly  the  defendant's  own 
neglect  not  to  have  it  present  at  the  time  of  the  trial. 

At  the  end  of  the  plaintiiFs  closing  argumeiit  to  the  jury 
the  defendant's  attorney  requested  that  he  be  allowed  to  argue 
the  fifth  special  question  to  the  jury,  because  he  claimed  that 
the  position  taken  by  plaintiff  that  the  bill  of  lading  in  evi- 
dence was  net  the  one  received  by  him,  but  a  substituted 
paper,  was  a  new  one,  and  had  not  been  argued.  The  court, 
however,  declined  the  request  on  the  ground  that  the  position 
had  been  fully  argued  by  the  plaintiff  in  his  opening,  and 
the  ruling  must  be  sustained.  The  conduct  of  the  argument 
of  a  case  is  one  peculiarly  within  the  province  of  the  trial 
judge  to  regulate,  and  the  cases  are  rare  where  this  court  will 
interfere. 

By  the  Court, — Judejment  affirmed. 


Beardslby  and  another.  Appellants,  vs.  Schmidt  and  an- 
other, Respondents. 

January  IS-^Fehruary  2,  1904. 

Factors:  Principal  and  agent:  Sales  by  factor:  Real  party  in  interest: 

Trustee  of  express  trust. 

1.  "An  agent  employed  to  sell,  or  to  purchase  and  sell,  goods  or 

other  personal  property  intrusted  to  his  possession,  for  com- 
mission, is  a  factor." 

2.  It  is  not  essential  to  the  relation  of  an  agent  to  his  principal  in 

respect  to  the  latter's  property,  that  it  should  have  been  con- 
signed directly  to  him  by  such  principal,  in  order  to  give  such 
agent  the  status  of  a  factor.  It  is  only  necessary  that  the 
agent  shall  be  possessed  of  the  property  with  authority  from 
the  principal  to  sell  the  same  on  commission. 
:3.  By  common-law  principles  a  factor  has  a  special  property  in 
goods  intrusted  to  his  care  and  in  the  proceeds  of  a  pale  there- 
of, from  which,  by  implication,  arises  authority  to  sell  the 
property  in  his  own  name,  and  to  likewise  sue  to  recover  the 
purchase  price. 
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4.  As  between  a  factor  and  his  vendor,  the  former  Is  the  owner 

of  the  subject  of  the  sale  and  real  party  in  Interest  to  sue  ta 
recover  the  purchase  price,  that  not  being  affected,  necessarily, 
by  whether  the  name  of  the  principal  is  disclosed  to  the  vendee 
before  the  sale,  or  the  terms  of  the  sale  are  submitted  to  the 
principal  for  approval,  or  the  sale  Is  In  fact  mado  in  the  name 
of  the  factor. 

5.  A  factor  or  person  possessed  of  the  goods  of  another  and  au- 

thorized in  respect  thereto  to  make  a  contract  for  the  benefit 
of  his  principal,  is  trustee  of  an  express  trust  under  sec.  2607,. 
Stats.  1898,  and  authorized  thereby  to  enforce  It  in  his  own 
name,  whether  so  made  or  not,  such  statute  expressly  provid- 
ing  that  he  shall  be  such  trustee  If  the  contract  is  m<ide  with 
him  or  in  his  own  name. 

6.  Whether  the  right  of  a  factor  to  sue  in  his  own  name  be  re- 

ferred to  common-law  principles  or  the  statute  mentioned,  the 
principal  may  control  the  litigation,  saving  the  rights  of  the 
factor,  unless  the  latter's  legitimate  charges  against  the  sub- 
ject of  the  action  exceed  the  amount  recoverable. 
[Syllabus  by  Marshall,  J.] 

Appeal  from  a  judgment  of  the  circuit  court  for  Douglas 
county:  A.  J.  Vin^jb,  Circuit  Judge.    Reversed, 

Action  to  recover  the  purchase  price  of  a  quantity  of  ce- 
ment claimed  to  have  been  sold  by  plaintiffs,  as  factors,  to 
defendants.  The  defendants  answered,  among  other  things, 
that  plaintiffs  were  not  the  real  parties  in  interest.  The 
cause  was  disposed  of  wholly  on  that  issue.  The  evidence 
in  respect  to  the  matter  was  to  this  effect:  Plaintiffs,  as 
warehousemen,  received  the  cement  from  the  Eastern  Min- 
nesota Railway  Company  at  West  Sui)erior,  Wisconsin. 
Walter  T.  Bradley  &  Co.,  of  Philadelphia,  were  the  owners 
thereof.  Some  time  subsequent  to  the  commencement  of 
plaintiffs'  possession  of  such  property,  they  ratified  the  for- 
mer's employment  as  warehousemen,  and  paid  storage 
charges  on  such  property.  The  business  of  plaintiffs,  in 
part,  was  that  of  commission  merchants.  Some  time  after 
they  took  the  property  as  warehousemen,  the  owners  author- 
ized them  by  letter  to  find  a  market  for  the  cement,  and  to 
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dispose  of  it  in  large  lots  if  possible,  otherwise  in  small 
quantities,  and  to  account  to  such  owners  from  month  to 
month.  Some  time  thereafter  such  owners  informed  plaint- 
iffs by  letter  that  their  idea  was  that  the  latter  should  take 
the  cement  for  sale  on  commission,  with  authority  to  use  their 
own  judgment  as  to  the  best  obtainable  price.  Thereafter 
defendants  made  an  offer  to  plaintiffs  for  the  cement,  and 
were  informed  that  it  would  have  to  be  submitted  to  the 
owners.  It  was  so  submited,  resulting  in  such  owners  ad- 
vising plaintiffs  by  telegram  to  accept.  The  two  letters  and 
the  telegram  referred  to  constituted  all  the  authority  plaint- 
iffs had  to  make  the  sale.  The  name  of  the  owner  of  the 
cement  was  not  disclosed  in  the  negotiations  leading  up  to 
the  sale,  nor  in  the  consummation  thereof.  After  the  tele- 
graphic  advice  aforesaid,  plaintiffs  accepted  defendants'  offer 
and  thereafter  the  cement  was  delivered  to  them  in  three 
lots,  each  being  receipted  for  to  plaintiffs  in  their  own  names. 
Thereafter  the  goods  were  billed  to  defendants  in  plaintiffs' 
name  as  the  creditors.  At  the  commencement  of  this  action 
there  was  owing  to  plaintiffs  their  charges  for  storing  the 
cement  for  a  considerable  period  of  time,  and  for  selling  the 
same. 

At  the  close  of  plaintiffs'  evidence  defendants  moved  the 
court  to  dismiss  the  complaint  Thereupon  the  court  made 
findings  in  accordance  with  the  foregoing,  and  decided  there- 
on that  plaintiffs  were  not  the  real  parties  in  interest  in  re- 
spect to  the  claim  involved,  and  were  not  entitled  to  main- 
tain the  action,  and  that  defendants'  motion  for  a  dismissal 
of  the  action  with  costs  should  be  granted.  Judgment  was 
ordered  accordingly,  and  was  so  rendered. 

For  the  appellants  there  was  a  brief  by  Lusej  Powell  & 
de  Forest,  and  oral  argument  by  L.  K.  Luse, 

Fo;p  the  respondents  the  cause  was  submitted  on  the  brief 
of  Archibald  ZIcKay. 
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Mabshaxl,  J.  Tliis  appeal  is  governed  by  a  few  familiar 
principles.  The  trial  court  seems  to  have  decided  the  case 
upon  the  theory  that  since  appellants  were  agents  for  the 
owners  of  the  cement  in  making  the  sale,  the  latter  are  the 
real  parties  in  interest  to  enforce  payment  for  the  property 
by  judicial  proceedings.  Counsel  for  respondents  concedes 
that  if  appellants  were  faxJtors  and  exercised  the  implied  au- 
thority incident  to  sucji  character  to  sell  the  property,  and 
made  the  sale  in  their  own  names,  they  are  the  real  parties 
in  interest  to  enforce  collection  of  the  indebtedness.  That 
has  often  been  ruled  by  this  and  other  courts,  and,  indeed, 
is  elementary,  and  that  too  without  the  element,  necessarily, 
of  a  sale  in  the  name  of  the  factor.  Price  v,  Wisconsin  M, 
i&  F.  Ins.  Co.  43  Wis.  267 ;  McGraft  v.  Rtigee,  60  Wis.  406, 
19  N.  W.  630;  Edgerton  v.  Michels,  66.  Wis.  124,  26  N.  W. 
748,  28  N.  W.  408;  Kellogg  v.  CosteUo,  93  Wis.  232,  67 
N.  W.  24;  Delafield  v.  Smith,  101  Wis.  664,  78  N.  W.  170; 
McCobb  V.  Lindsay,  2  Cranch,  C.  C.  215,  Fed.  Cas.  No. 
8,704;  Oraham  &  Co.  v.  Dudcwall,  8  Bush,  12;  Miller  v. 
Lea,  35  Md.  396;  Eearshy  v.  Hichox,  12  Ark.  125;  8  Ency. 
PI.  &  Pr.  829 ;  Mechem,  Agency,  §  1039 ;  Story,  Agency, 
§  112;  Reinhard,  Agency,  §  453.  This  implied  authority 
of  the  factor  to  sell  in  his  own  name  and  to  maintain  an  ac- 
tion in  his  own  name  to  recover  the  purchase  price  grows  out 
of  the  fact  that  the  nature  of  the  relations  between  the  prin- 
cipal and  the  agent,  and  the  latter  and  the  purchaser,  are 
such  that,  as  between  the  two  latter,  the  agent  is  deemed  to 
be  the  owner  of  the  property.  He  has,  as  against  his  prin- 
cipal, in  the  absence  of  some  stipulation  to  the  contrary,  a 
special  interest  therein  and  the  proceeds  thereof,  and  the 
right  to  control  the  same  till  he  receives  his  compensation 
for  services  rendered  in  respect  thereto.  Story,  Agency, 
§  111.  He  is  also,  as  to  the  principal,  deemed  to  be  a  trustee 
of  an  express  trust  under  the  provisions  of  the  statute  (sec. 
2607,  Stats.  1898;  Reinhard,  Agency,  §  453;  8  Ency.  PL 
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&  Pr.  829,  note  1;  Wolfe  v.  M.  P.  B.  Co.  97  Mo.  473,  11 
S.  W.  49;  Cormderant  v.  Brisbane,  22  N.  T.  394;  Bliss, 
Code  PI.  59)^  and  as  such  is  authorized  to  sue  for  the  pur- 
chase price  by  the  exception  to  sea  2605,  Stats.  1898.  Sec. 
2607,  Id.,  provides: 

"A  trustee  of  an  express  trust  .  .  .  may  sue  without 
joining  with  him  the  person  for  whose  benefit  the  action  is 
prosecuted;  a  trustee  of  an  express  trust,  within  the  mean- 
ing of  this  section,  shall  be  construed  to  include  a  person  with 
whom  or  in  whose  name  a  contract  is  made  for  tlie  benefit  of 
another.'* 

In  either  case  the  principal  can  control  the  litigation  if 
'he  sees  fit,  subject  to  the  due  protection  of  the  factor's  special 
interest,  unless  such  interest,  consisting  of  legitimate  charges 
against  the  property,  or  the  proceeds  thereof,  are  equal  to 
or  in  excess  of  the  amount  recoverable.  Reinhard,  Agency, 
§  453;  12  Am.  &  Eng.  Ency.  of  Law  (2d  ed.)  691.  It  is 
tiot  essential  to  the  right  of  the  factor  to  sue  in  his  own 
name  that  he  shall  sell  in  his  own  name^  as  counsel  seems 
to  think,  basing  his  faith  on  Price  v.  Wisconsin  M.  &  F.  Ins. 
Co.  43  Wis.  267.  It  is  there  said:  "A  factor  selling  goods 
for  his  principal  in  his  own  name,  can  sue  in  his  ovm  name 
for  the  price,"  citing  Story,  Agency,  §  110.  That  text  of 
Story  contains  no  such  restriction, — in  fact  contains^ nothing 
about  the  right  of  the  factor  to  sue  in  his  own  name.  It 
seems  it  was  inadvertently  referred  to  in  a  way  likely  to 
mislead.  What  the  author  says  on  the  subject  is  contained 
in  sections  34,  11,  110,  111,  and  112,  and  is  to  the  effect  that 
a  factor  has  implied  authority  to  sell  in  his  own  name  and 
to  sue  in  his  own  name  for  the  purchase  price  of  the  prop- 
erty sold,  subject,  however,  to  the  right  of  the  principal,  as 
before  stated,  to  control  the  litigation  if  he  sees  fit,  so  far 
as  his  own  interest  is  concerned.  The  right  to  sue  is  not  put 
in  the  conditional  in  Story;  neither  is  it  in  the  cases  de- 
cided by  this  court  since  Price  v.  Wisconsin  M.  F.  Ins.  Co. 
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supra;  Edgerton  v.  Michels,  66  Wis.  124,  26  K  W.  748,  28 
N.  W.  408 ;  Kellogg  v.  Costelh,  93  Wis.  232,  67  K  W.  24. 
By  forco  of  the  statute  alone,  as  we  have  seen,  a  factor  has 
the  right  to  sue  in  his  own  name.  That  appears  sufficiently 
from  the  plain  language  quoted.  Moreover,  that  is  the  mean- 
ing attributed  to  similar  statutes  elsewhere,  as  will  be  seen 
by  referring  to  the  cited  cases.  That  is  not  referred  to  in 
the  previous  decisions  of  this  court,  except  in  Bobbins  v. 
Deverill,  20  Wis.  142,  where  nothing  definite  was  said.  Since 
that  case  was  decided  it  has  become  well  recognized  that  the 
code  provision  had  for  its  purpose,  in  part,  the  preservation 
of  the  old  practice  as  to  factors.  Bliss,  Code  PL  59.  It 
must  not  be  understood  that  a  factor  is  a  trustee  of  an  ex- 
press trust  in  the  strict  sense  of  the  term.  He  is  such  under 
sec.  2607,  Stats.  1898,  because  there  in  effect  go  declared. 
That  subject  will  be  found  fully  discussed  in  Considerant  v. 
Brisbane,  supra. 

If  it  was  essential  to  the  right  of  plaintiffs  to  sue  in  their 
own  names  that  they  should  have  sold. in  their  o^vn  names, 
it  seems  that  the  evidence  in  the  record  is  conclusive  in  tJieir 
favor.  The  owners  of  the  property  were  not  mentioned  in 
the  iiegotiations  leading  up  to  the  sale,  nor  in  the  consum- 
mation thereof,  while  the  names  of  appellants  were  used  on 
every  occasion  for  using  the  name  of  any  one  on  the  side  of 
the  sellers. 

The  only  question  left  to  be  determined,  in  any  view,  is: 
Did  appellants  handle  the  property  as  factors  ?  A  factor  is 
said  to  be  "an  agent  employed  to  sell  or  to  purchase  and  sell 
goods  or  other  personal  property  intrusted  to  his  possession, 
.  .  .  for  a  compensation  commonly  called  factorage  or 
commission."  McGrafi  v.  Rugee,  60  Wis.  406,  19  N.  W. 
530.  "An  agent  who,  for  a  commission,  sells  goods  for  his 
principal,  which  the  latter  has  consigned  to  him."  Rein- 
hard,  Agency,  §  449.  That  seems  to  accurately  describe  the 
situation  of  appellants  in  respect  to  the  property  in  question,. 


2]  JANUARY  TERM,  1904  411 

Beardsley  v.  Schmidt,  120  Wis.  405. 

beyond  reasonable  controversy.  True,  it  was  received  by 
them  from  the  railway  company,  but  they  were  brought  into 
contractual  relations  with  the  owners  thereof  thereafter,  and 
acted  by  express  authority  from  the  latter,  "to  take  and 
handle  the  property  on  conmiission."  The  fact  that  respond- 
ents' proposition  to  purchase  the  property  was  not  acted 
upon  by  appellants  without  submitting  the  same  to  the  owners 
of  the  property  for  approval  is  without  significance.  Pos- 
session of  the  property,  with  authority  to  sell  it  in  the  ca- 
pacity of  commission  merchants,  made  them  factors,  with 
the  implied  authority  incident  thereto,  and  also  made  them 
trustees  of  an  express  trust  with  the  right  to  bring*this  suit, 
regardless  of  whether  they  received  the  property  directly 
from  the  owners,  or  whether  the  sale  was  required  to  be 
made  upon  approval  of  the  owners,  or  whether  the  same  was 
so  made,  or  whether  they  did  or  did  not  at  the  time  of  the 
sale  disclose  the  names  of  the  owners.  Ilsley  v,  Merriam,  7 
Cush.  242.  As  soon  as  appellants  assumed  in  regard  to  the 
property  the  status  of  commission  merchants,  they  acquired 
a  special  interest  therein  which  was  increased  by  the  con- 
tinuance of  their  possession  and  their  services  in  making  the 
sale,  giving  them  the  right,  within  all  the  authorities,  to 
bring  this  action  and  to  control  the  litigation,  since  there  is 
nothing  to  indicate  that  such  control  is  contrary  to  the  wishes 
of  the  ovTners  of  the  property.  It  follows  that  the  judgment 
appealed  from  must  be  reversed. 

By  the  Court — The  judgment  is  reversed,  and  the  cause- 
remanded  for  a  new  triaL 
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Bain^   administrator,    Appellant,    vs.    No'ethekn   Pacific 

Kail  WAY  Company,  Respondent. 

Ja.iuary  13 — February  2,  190.^. 

Railroads:  Negligence:  Personal  injuries:  Cause  of  action,  local  or 
transitory?  Dangerous  place  to  work:  Duty  to  warn:  Court 
and  jury:  Fellow  servants:  Contributory  negligence:  Asst:mp- 
tion  of  risk. 

1.  A  cause  of  action  Is  not  changed  in  character  by  reason  of  stat- 

utory regulation  or  modification  of  the  circumstances  out  of 
which  it  would  arise  at  common  law,  unless  such  statutes  art) 
penal^ 

2.  A  cause  of  action  for  personal  injuries  is  not  local,  and  the  per^ 

son  liable  therefor  may  be  pursued  in  any  jurisdiction  where 
he  may  be  found. 

3.  The  mere  fact  that  a  cause  of  action  for  personal  injuries  could 

not  exist  under  the  rules  of  the  common  law  without  the  aid 
of  the  statutes  of  another  state,  is  no  obstacle  to  recovery  there- 
on in  the  courts  of  Wisconsin. 

4.  The  moving  of  railroad  cars  by  a  locomotive  on  a  warehouse 

track,  where  the  space  between  the  side  of  an  ordinary  car 
and  the  warehouse  is  only  about  fifteen  inches,  is  such  danger- 
ous business  as  to  arouse  the  duty  qf  the  railway  company  to 
promulgate  regulations  requiring  warning  to  be  given  by  the 
employees  in  charge  whenever  such  cars  are  to  be  moved. 

%.  In  such  case,  where  there  was  some  evidence  that  no  regulations 
requiring  notice  or  warning  of  the  purpose  to  move  cars  on 
the  warehouse  track  had  ever  been  proclaimed  by  defendant, 
and  that  employees  in  and  about  the  warehouse  were  likely  to 
be  imperiled  by  a  sudden  and  unannounced  movement,  it  is 
error  to  direct  a  verdict  for  the  defendant. 

<.  Defendant  maintained  a  track  at  Duluth.  Minnesota,  alongside 
of  a  warehouse  on  which  plaintiff's  intestate  was  employed  as 
a  mason  in  building  part  of  the  wall  of  the  warehouse,  the 
wall  being  about  fifteen  Inches  from^the  side  of  an  ordinary 
car  standing  on  such  track.  When  deceased  went  to  work  the 
cars  on  the  track  were  stationary  and  not  attached  to  any 
locomotive,  but  the  cars  being  suddenly  and  violently  set  in 
motion  by  defendant's  engine,  deceased  was  crushed  between 
the  warehouse  and  a  car  of  more  than  ordinary  width,  and 
killed.  There  was  evidence  tending  to  show  that  defendant's 
employee,  charged  with  duty  and  control  of  the  removal  of 
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these  cars,  before  setting  them  In  motion,  passed  through  the 
warehouse,  spoke  to  decedent  and  his  helpers,  and  observed 
their  surroundings.    Held: 

(1)  That  the  jury,  if  convinced  of  such  facts,  might  have 
found  defendant's  employee  guilty  of  negligence. 

(2)  That  liability  for  such  Injury  arose  from  a  "risk  or 
hazard  peculiar  to  the  operation  of  railroads,"  under  sees. 
2071,  5913,  Gen.  Stats.  Minn.  1894,  permitting  recovery  for  In- 
juries resulting  from  the  negligence  of  fellow  servants. 

(3)  That  it  was  error  to  direct  a  verdict  for  defendant. 

7.  In  such  case,  on  the  evidence,  it  is  held  that  the  Question  of 
decedent's  contributory  negligence,  and  whether  he  assumed 
the  risk,  should  have  been  submitted  to  the  jury. 

Appeal  from  a  judgment  of  the  circuit  court  for  Douglas 
county :  A,  J.  Vin je,  Circuit  Judge.    Reversed. 

The  defendant  maintained  at  Ihiluth  a  covered  dock  or 
warehouse  extending  out  easterly  into  the  waters  of  the  bay. 
Same  was  about  1,000  feet  long  east  and  west,  the  north  side 
fronting  upon  a  slip  in  which  vessels  entered,  and  along  the 
south  side  were  maintained  two  tracks,  onto  which  cars  were 
run  for  the  purpose  of  delivering  freight  into  the  warehouse- 
to  be  transferred  to  boats,  or  receiving  freight  from  the  ware- 
house. The  floor  of  warehouse  was  about  four  feet  above 
these  tracks,  and  the  same  height  as  car  floors.  At  the  time 
of  the  events  involved  it  was  customary  to  move  such  cars  in 
and  out  seven  or  eight  times  a  day,  at  intervals  of  approxi- 
mately an  hour.  The  plaintiff's  decedent  was  a  mason  fore- 
man, and  was  engaged  in  the  work  of  building  a  transverse 
fire  wall  across  this  building  at  a  point  about  600  feet  east 
from  its  shore  end.  He  and  his  assistants  had  built  that 
wall  up  to  the  level  of  the  floor  of  the  building  from  the  foun- 
dation about  four  feet  below,  commencing  at  the  north  side 
of  the  building  and  working  southerly,  of  course  standing 
in  the  unbuilt  space  and  working  backward.  The  day  before 
the  injury  the  wall  had  been  completed  up  to  the  height  of 
the  floor  to  the  extreme  south  side  of  the  building,  except 
that  about  two  feet  of  the  wall  had  been  built  upward  to- 


414  SUPREME  COURT  OF  WISCONSIN.        [Feb. 

Bain  v.  Northern  Pacific  R.  Co.  120  Wia.  412. 

xvithin  only  about  two  feet  of  the  level  of  the  floor,  and  thence 
sloped  northward  perhaps  another  two  feet.  Before  com- 
pleting the  wall  it  was  necessary  to  remove  a  post  in  the 
south  side  of  the  building  at  the  spot  where  the  wall  must 
cut  through.  At  seven  o'clock  in  the  morning  of  the  29th  of 
April,  1902,  the  decedent  and  his  assistants  proceeded  to  re- 
move that  post  and  to  shore  up  the  roof,  whereupon  the  de- 
cedent took  his  stand  outside  of  the  south  wall  of  the  build- 
ing, and  proceeded  to  build  up  the  end  of  the  brick  partition 
wall.  At  that  time  there  was  standing  upon  the  track,  whose 
nearest  rail  was  only  about  three  feet  from  the  south  side 
of  the  building,  a  number  of  freight  cars,  with  no  engine  at- 
tached to  the  same,  such  cars  having  been  in  place  since  the 
night  before.  The  car  opposite  the  end  of  the  partition  fire 
wall  was  an  ordinary  freight  car,  and  left  a  space  about  fif- 
teen inches  between  its  side  and  the  side  of  the  building  in 
which  decedent  must  stand.  While  he  was  thus  engaged,  and 
at  about  half  past  seven  in  the  morning,  an  engine  was  backed 
down  against  these  cars  with  much  force,  and  they  propelled 
eastward  at  a  speed  variously  described  as  from  two  to  five 
miles  an  hour.  The  second  car  westward  of  the  deceased  was 
a  very  much  wider  car,  so  that  it  left  a  space  of  only  seven 
to  ten  inches  between  it  and  the  building.  Decedent  was 
caught  by  the  side  of  that  car,  rolled  along,  and  crushed 
against  the  side  of  the  building,  so  that  he  died  shortly  after- 
wards. There  was  no  proof  of  any  regulation  promulgated 
by  the  defendant  for  giving  notice  or  warning  when  cars 
standing  beside  this  warehouse  were  to  be  moved.  There  was 
proof  that  no  warning  was  given  on  this  occasion — such,  at 
least,  as  could  reach  the  decedent  and  be  of  any  effect — ^al- 
though the  engineer  testified  that  he  was  sure  he  rang  his 
bell  some  600  or  700  feet  away,  as  he  uniformly  did.  There 
was  evidence  that  the  deceased  had  been  engaged  in  this  work^ 
a  week  or  ten  days,  so  that  he  had  opportunity  to  observe  the 
frequency  with  which  the  cars  on  this  track  were  moved,  but 
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no  evidence  that  he  had  any  knowledge  as  to  either  regulation 
or  custom  to  give  warning  of  such  movement.  At  the  close 
of  the  trial  defendant  moved  the  court  to  direct  a  verdict  for 
the  defendant  "on  the  ground  that  the  evidence  does  not 
show  facts  sufficient  to  constitute  a  cause  of  action.  The  evi- 
dence shows  that  the  deceased  was  guilty  of  contributory  neg- 
ligence, and  assumed  the  risk  of  the  injuries  that  he  was  ex- 
posed to.''  The  motion  was  granted,  and  upon  such  verdict 
judgment  for  the  defendant  entered,  from  which  the  plaintiff 
brings  this  appeal. 

For  the  appellant  there  was  a  brief  by  Luse,  Powell  & 
de  Forest,  and  oral  argument  by  L.  K.  I/use. 

For  the  respondent  there  was  a  brief  by  Louis  Hanitch, 
attorney,  and  C  W.  Bunn  and  Emerson  Hadlej/j  of  counsel, 
and  oral  argument  by  Mr.  Hanitch. 

Dodge,  J.  This  cause  of  action  depends  for  its  existence 
upon  statutes  of  Minnesota,  certainly  upon  sec.  5913,  Gen. 
Stats.  Minn.  1894,  which  coters  the  same  general  field,  and 
in  general  effect  is  the  same  as  sec.  4255,  Stats.  1898,  both 
being  in  adoption  of  the  English  legislation  of  1846  known 
as  "Lord  CampbelPs  Act''  (9  &  10  Vict.  93)  ;  the  Minnesota 
statute,  however,  by  construction,  conferring  the  right  of 
recovery  although  the  beneficiary  be  an  alien.  Benlund  v. 
Commodore  M.  Co.  (Minn.)  93  N".  W.  1057.  Possibly  the 
right  of  action  also  depends  on  sec.  2701,  Gen.  Stats.  Minn. 
1894,  imposing  liability  on  railway  corporations  for  injuries 
to  their  employees  by  negligence  of  a  coemployee.  This  stat- 
ute in  terms  imposes  liability  to  any  employee  injured,  with- 
out contributory  negligence,  by  the  negligence  of  any  coem- 
ployee, without  limitation  as  to  the  character  of  either  the 
employment  or  the  risk;  but  in  its  application  it  has  been 
construed  by  the  supreme  court  of  Minnesota  as  imposing 
such  liability  only  for  injuries  resulting  from  exposure  to 
hazards  peculiar  to  the  repair  and  operation  of  railroads 
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(Nichols  V.  C,  M.  &  St.  P.  B.  Co.  60  Minn.  319,  62  N.  W. 
386;  Mikkelson  v.  Truesdale,  63  Minn.  137,  65  N.  W.  260),. 
80  that  it  corresponds  very  closely  with  the  provisions,  and 
certainly  with  the  general  policy,  of  ch.  448,  Laws  of  1903. 
That  causes  of  action  for  personal  injuries  by  negligence  are 
transitory,  and  not  local,  so  that  they  may  be  enforced  in  any 
forum  where  personal  jurisdiction  of  the  parties  can  be  ac- 
quired, is  elementary,  and  supported  by  unanimous  con- 
sensus of  authority.  There  is,  however,  some  exception  to 
that  unanimity  where  the  cause  of  action  results  from  stat- 
utes marking  more  or  less  violent  departure  from  the  policy 
of  the  common  law.  Still  the  great  weight  of  authority  is 
in  support  of  the  view  that  the  cause  of  action  is  not  at  all 
changed  in  character  by  reason  of  statutory  regulation  or 
modification  of  the  circumstances  out  of  which  it  would  arise 
at  common  law,  so  that  such  statutes  are  not  penal ;  that,  ex- 
isting a  cause  of  action  for  personal  injuries,  the  same  is  not 
local,  and  the  person  liable  thei-efor  may  be  pursued  in  any 
jurisdiction  where  he  may  be  found.  Dennick  v.  Railroad 
Co,  103  U.  S.  11 ;  Texas  &  P.  R.  Co.  v.  Cox,  145  IT.  S.  693^ 
12  Sup.  Ct  905;  SiewaH  v.  B.  &  0.  R.  Co.  168  IT.  S.  445,. 
18  Sup.  Ct.  105 ;  Wliitman  v.  Oxford  Nat.  Bank,  176  U.  S. 
559,  20  Sup.  Ct.  559;  Leonard  v.  Columbia  8.  N.  Co.  84 
N.  Y.  48;  Wooden  v.  ^Y.  N:  Y.  &  P.  R.  Co.  126  N.  Y.  10,. 
26  N.  E.  1050 ;  Higgins  v.  C.  N.  E.  &  W.  R.  Co.  155  Mass. 
176,  29  N.  E.  534;  WaMi  v.  N.  Y.  &  N.  E.  R.  Co.  160  Mass. 
571,  36  K  E.  584;  Chicago,  St.  L.  &  N.  0.  R.  Oo.  v.  Doyle, 
60  Miss.  977 ;  Missouri  P.  R.  Co.  v.  Lewis,  24  Neb.  848,  4a 
N.  W.  401 ;  Knight  v.  W.  J.  R.  Co.  108  Pa.  St.  250 ;  Her- 
rick  V.  'M.  &  St.  L.  R.  Co.  31  Minn.  11,  16  N.  W.  413  j 
Nicholas  v.  B.,  C.  R.  &  N.  R.  Co.  78  Minn.  43,  80  K  W- 
776 ;  Eingartner  v.  Illinois  8.  Co.  94  Wis.  70,  7^,  68  N.  W- 
.  664;  MacCarthy  v.  Whitcomb,  110  Wis.  113,  85  N.  W.  707. 
The  cases  usually  cited  as  in  conflict  with  the  foregoing  gen- 
eral rule  are  Richardson  v.  N.  Y.  C.  R.  Co^  9&  Mass..  85  j 
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Woodard  v.  M.  S.  &  N.  I.  B.  Co.  10  Ohio  St  121 ;  McCarthy 
V.  C,  B.  I.  &  P.  B.  Co.  18  Kan.  46 ;  Anderson  v.  M.  &  St.  P. 
BaUway,  87  Wis.  321.  Of  these  the  first  three  are  addressed 
to  the  new  canse  of  action  in  favor  of  personal  representatives 
of  a  deceased  in  trust  for  certain  relatives,  created  by  Lord 
Camfbixl's  act  and  its  successors  in  various  states.  While 
they  suggest  doubt  as  to  the  transitoriness  of  a  purely  statu- 
tory cause  of  action,  they  turn  mainly  on  the  consideration 
that,  in  addition  to  creating  a  cause  of  action,  such  statutes 
also  constitute  a  trustee  to  recover  upon  it,  and  prescribe  his 
duties  as  to  distribution  of  its  fruits,  which  it  is  forcibly 
argued  are  allowed  extraterritorial  effect  if  an  administrator 
appointed  in  another  state  may  take  and  enforce  the  trust. 
Later  cases  in  Massachusetts  have  effectually  "trimmed"  the 
Bichardson  Case  to  that  consideration  alone.  The  argument 
is,  we  confess,  a  cogent  one,  which  might  well  give  us  pause, 
especially  where  the  beneficiaries  differ  under  the  respective 
laws  of  the  place  of  injury  and  of  the  forum.  We  have 
nevertheless  concluded  that  we  should  yield  to  the  great  pre- 
ponderance against  its  effectiveness  of  decisions  of  the  courts 
of  sister  states,  and  also  of  the  supreme  court  of  the  United 
States,  to  which  we  have  already  declared  a  general  policy 
of  adherence  in  case  of  conflict  between  state  courts.  The  re- 
maining case,  a  decision  of  our  own  court,  relating  to  a 
cause  of  action  under  the  coemployee  statute  of  Iowa,  is  so 
out  of  harmony  with  all  decided  cases  in  its  reasoning,  though 
perhaps  not  in  the  result  reached,  that  it  demands  more  than 
passing  mention.  That  case  rests  upon  the  major  premise 
that  a  personal  action  for  a  personal  injury  is  governed  by 
the  lex  fori,  and  not  by  the  lex  loci,  as  to  the  existence  and 
validity  of  the  right  of  action.  This  general  proposition  is 
so  opposed  to  most  elementary  principles  of  law  that  we  at 
once  turn  with  interest  to  the  authorities  cited  to  support  it,. 
namely,  De  la  Vega  v.  Vianna,  1  Bam.  &  Ad.  284 ;  Scoville 
V,  Canfield,  14  Johns.  338,  and  Pearsall  v.  Dwight,  2  Mass. 

Vol.  120  —  27 
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84.  We  find  that  they  utterly  fail  to  do  so,  but,  on  the  con- 
trary, contradict  it  so  far  as  they  speak  on  the  subject  In 
De  la  Vega  v.  Vianna  the  question  was  whether  the  debtor 
could  be  arrested  in  England  under  judgment  upon  a  con- 
tract made  abroad,  when  the  law  of  the  place  of  contract  did 
not  permit  such  process.  The  court  held  he  could  not  escape 
for  that  reason ;  that  arrest  was  only  matter  of  remedy,  over 
which  the  law  of  the  forum  controlled,  approving  impliedly 
the  view  that,  as  to  the  existence  of  the  right  of  action,  the 
validity  and  construction  of  the  contract,  the  lex  loci  was 
paramount.  Scovllle  t\  Canfield  held  merely  that  a  penal 
statute  could  not  be  enforced  by  the  courts  of  another  state, 
nor  statutes  aflFecting  merely  the  remedy,  and  not  the  right. 
Pearsall  v.  D wight  denied  controlling  effect  to  a  fpreign  stat- 
*ute  of  limitations  going  only  to  the  remedy,  but  also  de- 
clared the  elementary  rule  of  law  that  as  to  the  existence 
and  validity  of  a  personal,  transitory  right  of  action,  the  laws 
of  the  place  where  it  arose  must  be  given  effect,  subject,  of 
course,  to  the  condition  that  the  public  policy  of  the  place 
of  suit  be  not  outraged  thereby.  This  rule  has  the  full  sanc- 
tion of  this  court  in  Seamans  v.  Knapp-Stovi  &  Co.  Co.  89 
AVis.  171,  61  K  W.  757;  Bartlett  v.  Collins,  109  Wis.  477, 
^5  N.  W.  703 ;  Brown  v.  Gates,  ante,  p.  349,  97  K  W.  221. 
The  general  rule  declared  in  the  Anderson  Case  has  been  re- 
pudiated in  those  last  cited,  as  also  in  Eingartner  v.  Illinms 
S.  Co.  94  Wis.  70,  68  N.  W.  664,  and  MacCarthy  v.  Whit- 
cotnh,  110  Wis.  113,  85  IST.  W.  707;  in  the  former  in  its 
application  to  a  right  of  action  arising  under  the  rules  of 
merely  the  common  law;  in  the  latter  with  reference  to  a 
right  depending  on  statutes  of  another  state  like  those  exist- 
ing in  Wisconsin.  In  no  other  case  in  this  state  has  the  rule 
stated  in  Anderson  v.  M.  &  St.  P.  Railway,  been  followed  or 
reaffirmed.  We  cannot  avoid  the  conclusion  that  the  state- 
ment that  a  personal  right  of  action  for  a  personal  injury  is 
jToverned  by  the  lex  fori,  as  applied  to  anything  but  the  man- 
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ner  of  enforcement,  was  inconsiderately  made,  and  should 
be  corrected,  to  the  end  that  it  may  not  stand  in  our  Reports 
in  apparent  conflict  with  the  law  as  recognized  everywhere 
else,  and  as  applied  by  this  court  in  at  least  tacit  repudiation 
of  that  statement.  That  case  may  doubtless  stand  as  au- 
/thority  for  what  was  in  fact  decided,  namely,  that  the  courts 
of  this  state  may  refuse  to  enforce  even  a  personal  cause  of 
action  which  depends  on  the  statute  of  another  state  radically 
different  from  the  law  in  this,  and  repugnant  to  our  public 
policy.  So  restricted,  it  presents  no  obstacle  to  the  present 
action,  depending  on  statutes  of  Minnesota  of  which  practical 
counterparts  exist  here,  and  which  therefpre  are  entirely  in 
accord  with  the  public  policy  of  Wisconsin  as  declared  by  its 
legislature.  We  conclude,  therefore,  that  the  mere  fact  that 
the  cause  of  action  now  sue^  on  could  not  exist  under  the 
rules  of  the  common  law  without  the  aid  of  the  Minnesota 
statutes  above  cited  is  not  an  obstacle  to  recovery  thereon  in 
the  courts  of  this  state. 

2.  The  direction  of  a  verdict  for  defendant  might  be  sus- 
tained either  if  there  were  no  evidence  of  negligence  on  the 
part  of  defendant  or  its  employees,  or  if  the  evidence  con- 
clusively showed  that  plaintiff's  decedent  was  guilty  of  con- 
tributory negligence,  either  by  specific  act  or  by  assumption 
of  the  risk  from  which  he  suffered.  Of  those  in  their  order. 
Two  phases  of  negligence  on  the  defendant's  part  are  urged : 
The  first,  that  of  the  defendant  itself,  in  that  the  company 
had  failed  to  prescribe  any  regulations  requiring  such  warn-^ 
ing  to  be  given  before  moving  cars  on  these  warehouse  tracks 
that  employees  in  peril  of  injury  thereby  might  have  oppor- 
tunity to  escape.  There  can  be  no  doubt  of  the  duty  of  a 
•master  who  conducts  a  dangerous  business  by  means  of  nu- 
merous employees  to  promulgate  regulations  requiring  warn- 
ing to  be  given  of  the  doing  of  acts  by  some  likely  to  injure 
others  in  absence  of  such  warning.  Promer  t\  M.,  L.  8.  & 
If.  /?.  Co.  90  Wis.  215,  63  N.  W.  90;  Poriance  v.  Lehigh 
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Valley  C.  Co.  101  Wis.  574,  578,  77  N.  W.  875 ;  HaHvig  v. 
N.  P.  L.  Co.  19  Oreg.  522,  25  Pac.  358 ;  Lahe  Shore  £  M.  S. 
R.  Co.  V.  Murphy,  50  Ohio  St.  135,  33  N.  E.  403 ;  Ford  v. 
L.  8.  £  M.  R.  Co.  124  N.  T  493,  26  N.  E.  1101.  That  the 
.moving  of  cars  by  locomotive  engines  in  a  yard  where  others 
may  be  endangered  thereby  is  such  dangerous  business  as  to 
arouse  tliis  duty  could  hardly  be  questioned,  but,  in  any 
event,  is  settled  by  Promer  v.  M.,  L.  S.  £  W.  R.  Co.,  supra. 
There  was  at  least  some  evidence  in  this  case  that  no  regula- 
tions had  ever  been  proclaimed  by  defendant  requiring  no- 
tice or  warning  of  the  purpose  t6  move  cars  upon  this  ware- 
house track.  There  was  also  evidence  that  employees  in  and 
about  the  warehouse  were  likely  to  be  imperiled  by  a  sudden 
and  unaimounced  movement.  Such  employees  were  liable  at 
any  time  to  be  passing  from  warehouse  to  car  in  their  work, 
or  across  the  track,  even  between  the  cars,  to  reach  the  ac- 
commodations provided  for  calls  of  natura  Obviously,  too, 
if  any  repairs  needed  to  be  done  to  the  south  side  of  the  ware- 
house, the  workmen  must  be,  as  deceased  was,  between  the 
side  of  the  building  and  the  track.  It  seems  plain,  there- 
fore, that  the  jury  might  well  have  been  justified  in  finding 
that  the  situation  was  such  as  to  impose  on  the  company  this 
duty  of  ordering  that  warning  or  notice  be  given,  whenever 
cars  on  this  track  were  to  be  changed  from  inert  structures 
dangerous  to  no  one  into  a  moving  railroad  train,  and  that 
such  duty  had  not  been  performed. 

The  other  phase  of  negligence  claimed  to  make  defendant 
liable  is  that  of  the  employee  charged  with  the  duty  and  con- 
trol of  the  removal  of  these  cars,  and  who  caused  the  move- 
ment which  injured  the  deceased.  The  evidence  as  to  his 
conduct  is  conflicting,  but  there  is  testimony  tending  to  prove 
that  he  passed  through  the  building  from  end  to  end  to  see 
that  no  "toe  boards"  or  skids  were  in  place  between  the  floor 
of  the  warehouse  and  the  cars ;  that  he  saw  and  spoke  to  de- 
cedent and  his  helpers ;  that  at  that  time  one  of  the  gang  was 
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down  in  the  space  between  building  and  cars,  and  that  the 
shape  and  condition  of  the  wall  was  such  that  any  reasonable 
man  must  assume  that  whoever  was  going  to  build  Up  the 
south  end  of  it  to  the  same  level  as  the  rest  would  in  all 
probability  stand  where  did  the  deceased  when  hurt.  If  the 
jury  were  convinced  of  such  facts,  we  are  clear  that  they 
might  also  have  found  that  this  man  was  negligent  in  start- 
ing  the  cars  rapidly  to  the  eastward  without  either  warning 
these  masons  or  assuring  himself  that  they  were  not  in  the 
place  of  peril.  This,  if  found,  would  perhaps  have  been 
merely  negligence  of  a  fellow  servant  of  defendant,  but, 
imder  the  statute  of  Minnesota  above  mentioned,  would  have 
resulted  in  liability  if  the  injury  arose  "from  a  risk  or  haz- 
ard peculiar  to  the  operation  of  railroads."  That  it  did  so 
arise  is  obvious.  If  anything  is  peculiar  to  the  operation  of 
railroads,  the  moving  of  a  train  of  freight  cars  is. 

3.  Thus  we  are  brought  to  consider  the  question  of  con- 
tributory negligence,  including  assumption  of  the  risk  from 
which  the  injury  resulted.  The  contention  of  respondent  is 
that  deceased  was  guilty  of  negligence  in  undertaking  to 
stand  between  the  building  and  the  track  to  build  up  the 
south  end  of  this  wall,  when  he  might  have  stood  within  the 
building,  and  built  the  south  end  first,  and  thence  inward. 
The  evidence  can  hardly  be  considered  conclusive  that  this 
method  was  feasible — certainly  in  the  stage  and  shape  which 
the  wall  had  reached  on  the  morning  in  question ;  but,  laying 
that  doubt  to  one  side,  we  are  clear  that  it  cannot  be  held 
negligence  in  law  to  take  a  position  in  such  proximity  to  a 
stationary  and  detached  freight  car  that,  if  it  is  set  in  mo- 
tion without  notice,  injury  is  probable,  when  one  has  no 
knowledge  of  any  custom  to  move  it  without  warning.  Such 
a  car  presents  nothing  of  peril  in  its  then  condition.  It  is 
as  harmless  as  a  farm  wagon,  or,  indeed,  as  a  building,  per  se. 
LuebJce  v.  C,  M.  &  St.  P.  B.  Co.  59  Wis.  127,  17  K  W. 
870;  Maguire  v,  F.  B.  Co.  146  Mass.  379,  15  K  E.  904. 
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If,  as  the  jury  might  have  found,  the  situation  imposed  a 
duty  of  warning  upon  the  master,  the  workman  may  well 
without  negligence  assume  that  such  duty  will  be  performed 
unless  he  has  knowledge  of  absence  of  such  regulation  or  of 
a  different  custom.  There  is  no  direct  evidence  that  de- 
ceased had  any  knowledge  either  of  lack  of  regulation  or 
of  custom  to  move  cars  without  precaution,  by  way  of  warn- 
ing or  otherwise,  to  prevent  injury  to  those  about  the  ware- 
house exposed  to  danger.  The  utmost  extent  of  proof  is  that 
he  had  been  at  work  for  a  week  or  more  in  or  under  this 
warehouse,  and  might  have  observed  what  the  custom  was. 
Whether  he  did  so,  or,  under  all  the  circumstances,  must, 
in  the  exercise  of  ordinary  care,  be  presumed  to  have  done 
so,  involves  inference  by  no  means  so  clear  and  certain  as  to 
warrant  affirmative  answer  by  the  court  The  burden  of 
proof  was  upon  the  defendant,  and  we  are  not  prepared  to 
hold  that  the  facts  necessary  to  charge  deceased  with  con- 
tributory negligence  in  placing  himself  in  the  place  and  posi- 
tion of  injury  are  established  beyond  controversy. 

Substantially  the  same  considerations  apply  to  the  claimed 
assumption  of  the  risk.  Deceased,  of  course,  assumed  the 
risk  resulting  from  such  facts  as  he  knew  and  such  as  were 
obvious  to  ordinary  care  and  pnidence.  lie  undoubtedly  as- 
sumed any  risk  from  the  proximity  of  the  stationary  cars, 
but  he  did  not  assume  the  risk  of  the  cars  being  set  in  motion 
without  warning,  unless  he  knew,  or  ought  to  have  known, 
there  was  some  likelihood  of  such  event.  That  he  had  any 
such  knowledge  or  means  of  knowledge  was,  as  already 
stated,  not  established  beyond  controversy. 

Respondent  further  urges  that,  even  after  the  cars  were 
set  in  motion,  decedent  might  have  escaped  from  his  posi- 
tion and  into  the  building  before  the  wide  car  reached  and 
crushed  him.  As  to  his  opportunities  and  conduct,  the  evi- 
dence is  confused.  The  only  feasible  means  of  escape  were 
either  stepping  up  some  twenty-two  inches  onto  the  wall  he 
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was  building  and  squ^zing  through  a  thirteen-inch  orifice 
in  the  side  of  the  warehouse,  or  climbing  into  one  of  the 
doorways  on  either  side  of  him  at  an  elevation  of  four  feet, 
and  this  within  a  space  of  only  thirteen  or  fifteen  inches  be- 
tween the  side  of  the  building  and  the  moving  freight  car. 
The  evidence  discloses  that  he  was  not  directly  in  front  either 
of  the  thirteen-inch  space  or  of  a  door  at  the  moment  the 
cars  started,  but  was  reaching  over  to  the  right  of  the  former, 
trowel  in  hand,  for  mortar,  about  three  feet  away.  There 
is  uncertainty  in  the  evidence  as  to  how  far  away  was  the 
wide  car,  how  rapidly  the  train  moved,  and'  how  soon  de- 
ceased was  reached  and  struck  by  the  wide  car.  One  wit- 
ness is  very  certain  that  it  was  almost  momentarily  after  the 
shock  of  the  coupling  engine,  and  before  dec^ent  had  time 
to  straighten  up  from  his  reaching  after  mortar.  When  the 
impact  of  the  engine  came,  and  wholly  unexpectedly  these 
cars  were  changed  to  a  moving  railway  train,  so  close  to  the 
side  of  the  building  that  only  by  crowding  against  it  could 
he  avoid  contact  with  the  cars,  there  was  obviously  such  a 
situation  of  surprise  and  sudden  peril  that  one  might  well 
be  free  from  imputation  of  negligence  merely  because  he  did 
not  select  the  best  method  of  escape.  Schultz  v,  C  £  N,  W. 
R.  Co.  44  Wis.  638,  644 ;  Berg  v.  Milwaukee,  83  Wis.  599, 
602,  53  IT.  W.  890.  In  such  state  of  the  evidence  the  ques- 
tion of  decedent's  negligence  was  for  the  jury. 

From  all  that  has  preceded,  our  conclusion  is  obvious  that 
the  circuit  court  should  have  submitted  to  the  jury  the  ques- 
tions of  defendant's  negligence  and  of  contributory  negli^ 
gence  on  the  part  of  plaintiff's  decedent,  including  assump- 
tion of  the  risk,  and  that  error  was  committed  in  directing 
verdict  for  the  defendant. 

By  the  Court. — Judgment  reversed,  and  cause  remanded 
for  a  new  trial. 
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Douglas  County,  JKespondent,  vs.  Sommeb,  Appellant. 

January  13 — Fehruary  2,  190^. 

County  hoard:  Power  to  adjourn  annual  meeting:  Sheriffs:  Com- 
pensation: Illegal  allowance:  Action  to  recover:  Money  toA  and 
received:  Discount  on  county  orders:  Damages, 

1.  County  boards  have  power  to  adjourn  their  annual  meetings,  for 

any  reasonable  and  sufficient  grounds,  both  as  to  time  and 
place  of  adjournment. 

2.  A  county  board  having  power  by  statute  to  fix  the  salary,  of  the 

sheriff  of  the  county,  may  exercise  that  power  at  an  adjourned 
session  of  its  annual  meeting. 

3.  An  action  in  the  nature  of  an  action  for  money  had  and  re- 

ceived can  be  maintained  by  a  county  against  a  sheriff  to  re- 
cover money  paid  to  and  received  by  him,  in  good  faith,  under 
a  mistake  of  the  law  by  all  the  interested  parties. 

4.  Where  a  sheriff's  compensation  was  by  salary  in  lieu  of  all  fees 

and  compensation  for  services  within  his  county,  except  for 
keeping  and  maintaining  prisoners  in  the  county  Jail,  an  allow- 
ance and  payment  to  the  sheriff  of  items  for  street  car  and 
railway  fare  of  prisoners,  in  transporting  them  to  and  from 
the  county  Jail,  workhouse  and  the  courts  is  unlawful,  and  the 
county  can  recover  such  amounts  from  the  sheriff. 

5.  In  an  action  against  a  sheriff  to  recover  moneys  illegally  paid 

to  him,  it  is  error  to  include  in  the  recovery  against  the  sheriff 
items  paid  to  a  deputy  sheriff  under  the  sheriff's  appointment, 
where  the  claim  was  presented  to  the  county  board  in  the 
deputy's  name,  and  was  audited,  allowed,  and  county  orders 
issued  to  the  deputy,  and  paid  to  him  personally. 

6.  To  allow  and  pay  a  sheriff  for  services  and  disbursements  in 

apprehending  and  returning  fugitives  from  Justice  from  with- 
out the  state,  without  obtaining  the  certificate  required  by 
sec.  2,  ch.  126,  Laws  of  1901,  before  the  services  were  rendered, 
•  and  for  services  in  the  unsuccessful  pursuit  of  fugitives  from 
justice  within  the  state  outside  the  sheriff's  county,  without 
having  the  certificate  of  the  district  attorney  required  by 
subd.  34,  sec.  731,  Stats.  1898,  and  without  proof  before  the 
county  board  that  the  escape  or  pursuit  were  not  the  result 
of,  or  made  necessary  by  the  sheriff's  carelessness  or  negli- 
gence, is  an  abuse,  of  power  by  the  county  board,  and  their 
action  is  void. 

7.  Where,  in  an  action  on  implied  assumpsit  by  a  county  against 
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a  sheriff  to  recover  anms  of  money  illegally  paid  him,  it  ap- 
peared that  he  had  been  paid  in  county  orders,  worth  ninety 
per  cent,  of  their  fktce  yalue,  and  that  the  sheriff  realized  only 
that  amount  thereon,  the  measure  of  recovery  is  the  amount 
of  money  actually  received  by  the  sheriff,  and  not  the  face 
value  of  the  county  orders.  Siebegkeb  and  Mabsuall,  JJ.» 
dissent. 

Appeal  from  a  judgment  of  the  circuit  court  for  Douglas 
county:  A.  J.  Vinje,  Circuit  Judge.  Modified  and  af- 
firmed.' 

Action  by  Douglas  County  to  recover  amounts  paid  to  de- 
fendant for  compensation  as  sheriff  on  bills  presented  by 
him  and  paid  by  the  county,  for  which  it  is  alleged  the 
county  is  not  liable.  Defendant  denied  all  liability,  and 
claimed  that  the  amounts  were  properly  allowed  him,  as 
sheriff  of  the  county.  The  action  was  referred  to  Louis 
Hanitch,  as  referee,  to  hear,  try,  and*  determine.  On  the 
evidence  produced  before  the  referee,  he  found  the  following 
material  facts :  William  J.  Sommer,  the  defendant,  was  dulv 
elected  sheriff  of  Douglas  Coiunty  November,  1900,  and  qual- 
ified as  such  January  7,  1901,  and  continued  in  office  until 
the  expiration  of  the  term,  January  5,  1903.  The  county 
board  passed  a  resolution  at  its  meeting  November  7,  1895, 
providing  for  compensation  of  the  sheriff  for  all  services  to 
be  performed  within  the  county,  changing  the  method  of  pay- 
ment from  that  of  the  fee  system  to  a  fixed  salary,  and  this 
compensation  was  to  be  in  lieu  of  all  fees  and  compensation 
for  the  sheriff,  his  deputies  and  undersheriff,  rendered  with- 
in the  county,  except  compensation  for  the  keeping  and  main- 
taining of  prisoners  in  the  county  jail ;  this  resolution  to^go 
into  effect  January,  1897.  The  county  board  met  in  annual 
session  November  12,  1896,  which  was  adjourned  from  time 
to  lime,  by  recesses  and  adjournments  of  from  one  to  six 
weeks,  until  February  5,  1896.  Special  meetings  were  held 
between  adjournments  of  the  annual  meeting.  On  Decem- 
ber 19,  1895,  at  an  p.djoiirned  meeting  of  the  annual  meet- 
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ing,  the  board  met  at  ten  o'clock,  pursuant  to  order,  and  the 
chairman  declared  a  recess  until  two  o'clock  p.  m,  the  same 
day.  Nothing  appeared  to  show  a  majority  of  the  board 
were  present  when  recess  was  taken  in  the  forenoon,  but  a 
majority  was  present  in  the  afternoon,  when  its  session  was 
resumed,  and  an  adjournment  was  ordered  to  February  5y 
1896.  At  the  session  of  February  5,  1896,  a  resolution  was 
introduced  fixing  the  salary  of  the  incoming  sheriff  at  the- 
rate  of  $1,500  per  annum,  under  the  resolution  compensat- 
ing the  sheriff  by  salary  in  lieu  of  the  fee  system.  At  an. 
adjourned  meeting  of  the  board  on  March  16,  1896,  this  res- 
olution was  adopted  by  an  affirmative  vote  of  the  board,  with 
only  one  dissenting  vote.  At  an  adjourned  session  of.  the 
annual  meeting,  December  1,  1896,  the  board  authorized  the 
sheriff  to  appoint  two  deputies  to  act  as  bailiffs  of  said 
county,  and  allowed  the  sheriff  $1,500  per  annum  as  com- 
pensation for  such  bailiffs,  together  with  actual  expenses  in 
sending  warrants  and  transporting  persons  to  the  workhouse. 
The  county  paid  the  sheriff  the  compensation  provided  for 
in  this  resolution.  At  an  adjourned  annual  meeting  held 
April  14,  1898,  a  resolution  was  offered  and  adpoted  provid- 
ing that  the  sheriff  and  clerk  of  the  circuit  court  who  took 
office  in  January,  1899,  should  receive  no  salary,  or  allow^ 
ance  by  way  of  salary ;  intending  to  restore  the  sheriff  to  the 
fee  basis  provided  by  statute.  It  appears  that  the  appellant, 
as  sheriff,  filed  bills  with  the  county  board  during  the  first 
fourteen  months  of  his  term,  which  were  audited  and  al- 
lowed, for  services  rendered  and  disbursements  incurred  by 
him  for  services  other  than  maintaining  prisoners  in  the 
county  jail,  amounting  in  the  aggregate  to  the  sum  of 
$10,208.92,  which  was  paid  him.  This  amount  consists  of 
various  items — street  car  and  railroad  fare  in  transporting 
prisoners  to  and  from  the  county  workhouse;  guarding  per- 
sons in  the  hospitals,  lawfully  in  custody ;  for  guarcling  per- 
sons taken  into  custody,  and  detained  under  orders  from  the 
county  court,  whose  sanity  was  to  bo  inquired   into;   for 
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guarding  an  ore  dock  against  damages  by  employees  during 
a  strike,  on  request  of  the  owners  for  protection  of  their 
property  against  violence;  for  amount  paid  to  a  bailiff  ap- 
pointed by  the  sheriff,  and  who  attended  and  served  in  the 
circuit  court  when  in  session — ^which  amounts  so  paid  did* 
not  come  into  the  hands  of  defendant.  In  addition  to  the 
above  allowances,  the  board  audited  and  allowed  bills  pre- 
sented for  services  and  expenses  incurred  in  unsuccessful 
trips  in  serving  subpoenas  in  criminal  cases  without  the 
county,  and  for  services  and  expenses  in  returning  escaped 
persons  to  the  reform  school.  Other  items  sought  to  be  re- 
covered consisted  of  overpayments  on  accounts  through  mis- 
take; overpayments  on  claims  allowed  for  bringing  persons 
from  without  the  state ;  for  services  and  expenses  in  the  un- 
successful pursuit  of  fugitives  without  the  state;  services 
and  expenses  in  the  unsuccessful  pursuit  of  ^rsons  out  of 
the  county,  but  within  the  state,  who,  it  is  claimed,  escaped 
from  custody  without  fault  or  negligence  of  the  sheriff,  which 
bills  were  allowed  without  a  certificate  of  the  district  attor- 
ney certifying  that  the  ends  of  justice  would  be  promoted  in 
making  such  pursuit;  for  overpayments  allowed  for  taking 
persons  to  the  reform  school  in  Milwaukee  on  commitments 
from  courts"  in  Douglas  County,  calculated  on  the  mileage 
basis,' instead  of  a  per  diem  and  necessary  disbursements; 
for  overpayments  on  like  claims  for  taking  persons  to  the 
penal  institutions  of  the  state  on  commitments  from  the 
courts  of  Douglas  County,  and  like  claims  for  taking  persons 
to  the  state  insane  asylum  on  commitment  from  the  county 
court  of  Douglas  County.  The  trial  court  adopted  the  facts 
as  found  by  the  referee,  but  modified  the  conclusion  of  law 
in  some  particulars,  and  awarded  judgment  against  appel- 
lant for  $12,943.07,  with  interest,  and  costs  and  disburse- 
ments in  the  action.  From  this  judgment  this  appeal  is 
taken. 

H,  W,  Dietrich,  for  the  appellant. 

C.  IT.  CrownJiart,  for  the  respondent. 
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SiEBECKER,  J.  The  first  claim  urged  in  appellant's  be- 
half is  that  the  county  board  failed  to  fix  a  salary  for  the 
sheriff  in  lieu  of  all  fees  and  compensation  for  services  ren- 
dered within  the  limits  of  the  county  by  himself,  his  under- 
sheriff  and  deputies,  except  for  keeping  and  maintaining 
prisoners  in  the  county  jail.  This  contention  is  based  upon 
the  fact  that  the  resolution  of  the  county  board  prescribing 
such  salary  was  adopted  at  an  adjourned  session  of  the 
annual  board  meeting  March  16,  1896.  The  board  met  in 
annual  session  November  12,  1895,  and  adjourned  from 
time  to  time  to  this  date.  The  minutes  of  the  proceedings 
show  that  the  board  had  adjourned  its  session  to  December 
19th,  at  ten  o'clock  in  the  forenoon.  On  this  day,  at  the 
appointed  hour,  in  the  absence  of  a  quorum,  the  chairman 
-declared  a  recess  until  the  hour  of  two  o'clock  in  the  afteiv 
noon  of  the  same  day,  when  the  session  was  resumed,  with 
a  quorum  present  The  action  taken  resulted  in  holding  this 
session  open  until  a  later  hour  of  the  day.  The  declaration 
of  the  chairman  was  not  an  adjournment  or  postponement  of 
the  session.  His  action  had  no  other  result  than  to  announce 
that  no  proceedings  were  to  be  taken  for  the  period  men- 
tioned, on  account  of  the  absence  of  a  quorum.  The  same 
result  would  have  followed  in  the  absence  of  a  quorum  with- 
out any  announcement  of  no  quorum  before  the  hour  when 
the  session  was  resimied.  Either  course  simply  held  the  ses- 
sion open — suspended  all  proceedings  until  a  quorum  ar- 
rived, when  they  could  be  resumed. 

Can  the  annual  meeting  prescribed  by  law  for  coimty 
Tx)ard3  be  prolonged  by  adjournment  from  time  to  time?  The 
statutes  pertaining  to  the  subject  are  silent  on  the  question  of 
adjourning  the  meeting  to  a  future  time.  We  must  there- 
fore look  to  the  general  power  of  such  bodies  for  the  answer 
to  this  question.  The  history  of  legislation  germane  to  this 
subject  affords  na  satisfactory  answer.  The  legislative  ex- 
pression granting  such  power  as  to  special  sessions  of  the 
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board  would  seem  to  signify  a  recognition  of  the  policy  ta 
.  permit  adjournment,  in  that  it  extends  this  practice  to  spe- 
cial meetings,  which  right  is  seriously  questioned  without 
such  express  authority.  As  to  general  or  annual  meetings^ 
it  has  been  generally  recognized  that  all  gt^si-judicial  bodies 
possess  the  inherent  power  to  adjourn  the  sessions  of  such 
meetings  from  time  to  time,  within  reasonable  bounds,  to 
a  definite  place  and  time.  1  Ency.  PL  &  Pr,  248.  It  has 
been  held : 

"In  the  absence  of  statutory  of  constitutional  provisions 
limiting  or  restraining  the  right  of  adjournment,  every  body 
of  men,  whether  public  or  private,  has  the  right  to  adjourn 
from  day  to  day,  or  from  time  to  time,  or  for  any  number 
of  days,  at  any  time,  as  it  may  think  proper  and  expedient,''^ 
and  "whether  the  meeting  is  continued  without  interruption 
for  many  days,  or  by  adjournment  from  day  to  day,  or  from 
time  to  time,  many  days  intervening,  it  is  evident  it  must  be 
considered  the  same  meeting,  without  loss  or  accumulation 
of  power."  Comm,  v.  Brown,  28  Kan.  83;  Donough  v, 
Dewey,  82  Mich.  309,  46  N.  W.  782 ;  Dillon,  Mun.  Corp. 
(4th  ed.)  §  269. 

This  power  has  been  usually  exercised  by  governing  bodies 
like  the  county  board.  It  is  common  knowledge  that  this 
right  is  deemed  important  for  tho  necessary  administration 
of  coxmty  affairs,  under  the  powers  and  duties  imposed  by 
law.  Nor  are  any  reasons  suggested  why  the  power  is  not 
an  advantageous  one  to  meet  the  requirements  of  a  proper 
and  successful  administration  of  the  county  affairs  in  all 
"  respects.  We  are  led  to  the  conclusion  that  county  boards 
have  the  power  to  adjourn  their  annual  meetings,  for  any 
reasonable  and  sufficient  grounds,  both  as  to  time  and  place 
of  adjournment,  attended  with  no  diminution  of  power  and 
such  business  as  can  be  taken  up  at  the  initial  session  can 
properly  be  transacted  at  the  adjourned  session.  It  follows 
that  the  counly  board  had  thus  fixed  the  salary  of  the  sheriff 
of  the  county  as  found  by  the  referee  and  court. 
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It  was  found  that  appellant  was  paid  by  the  county  for 
scn'ices  rendered  wholly  within  the  county  on  a  fee  basis, 
and  that  he  acted  in  good  faith  in  filing  the  bills  for  pay- 
ment, and  that  the  district  attorney  and  county  board  ap- 
proved and  allowed  them  in  good  faith,  under  the  misappre- 
hension that  he  was,  in  law,  to  be  compensated  by  a  fixed 
salary.  Appellant  contends  that  the  money  so  paid  under 
mistake  of  the  law  by  all  interested  parties  cannot  be  re- 
covered in  this  suit,  because  it  is  in  the  nature  of  an  action 
for  money  had  and  received.  It  is  admitted  that  this  court 
determined  the  question  now  suggested  on  a  like  state  of 
facts  before  the  court  in  the  case  of  Northern  T.  Co.  v. 
Snyder,  U3  Wis.  516,  89  N.  W.  460,  but  we  are  invited  to 
reconsider  that  decision.  The  principles  applied  in  the 
Snyder  Case  had  been  announced  and  adhefed  to  for  many 
years  prior  thereto.  In  the  case  of  St,  Croix  Co.  v.  Webster, 
111  Wis.  2Y0,  87  N.  W.  302,  this  court  reiterated  the  result 
of  the  decision  upon  this  question  presented,  and  adhered  to 
the  rule: 

^^V  public  officer  takes  his  office  cnm  onere,  and  all  services 
perfonned  by  him  within  the  scope  of  his  official  duties,  or 
which  are  voluntarily  performed  as  such  officer,  are  covered 
by  his  salary  or  compensation  as  fixed  by  law.  If  such  officer 
receives  [such]  additional  compensation  from  the  municipal 
corporation  whose  officer  he  is,  even  with  its  consent,  he  ob- 
tains no  title  thereto,  but  it  may  be  recovered  by  the  corpo- 
ration in  a  proper  action  at  law." 

This  doctrine  has  been  so  often  applied  and  accepted  as 
the  settled  law  of  cases  in  this  state  as  to  prech'de  a  re-ex- 
amination of  the  subject.  Nor  do  we  find  any  grounds  for 
a  distinction  which  would  except  this  case  from  what  was 
held  in  the  above  cases.  In  Northern  T,  Co.  v.  Snyder  the 
court  distinctly  asserts  that  the  rule  of  Frederich  v.  Douglas 
Co.  96  Wis.  411,  71  N.  W.  798,  did  not  rule  the  situation 
presented  here.  Under  the  facts  found  by  the  court,  appel- 
lant, the  members  of  the  county  board,  and  district  attorney, 
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all  acted  in  good  faith,  and  believed  their  action  was  legal. 
The  court  there  asserted  that  "so  far  as  his  bills  are  for  tho 
performance  of  duties  which  his  office  required  him  to  per- 
form, and  for  which  he  was  entitled  to  pay,  either  by  salary 
or  otherwise,  from  the  county,  he  did  no  more  and  no  less 
than  he  would  have  done,"  had  he  been  allowed  payment 
under  the  fee  system.  As  to  any  service  not  required  of 
him  officially,  the  county  received  no  benefit,  nor  did  it  incur 
any  liability.  This  left  him  in  the  same  position,  whatever 
system  of  payment  was  followed,  and  leav^  -no  facts  where- 
on to  predicate  an  estoppel.  All  parties  acted  without  au- 
thority, and  wrongfully  appropriated  the  public  money, 
which  must  be  returned  to  the  rightful  owner. 

Proceeding  now  to  the  items  which  are  challenged  a^ 
^vrongfully  charged  to  appellant  in  the  judgment,  we  find: 
The  appellant  included  in  his  bills  against  the  county,  which 
were  allowed  and  paid,  items  of  street  car  and  railway  fare 
of  prisoners,  in  transporting  them  to  and  from  the  county 
jail,  workhouse,  and  the  courts.  If  the  items  were  proper 
charges  to  be  allowed  a  sheriff  under  the  fee  system,  then 
appellant  is  not  entitled  to  them,  because  his  salary  is  in  lieu 
of  all  fees  and  compensation  for  services  within  the  county, 
except  for  keeping  and  maintaining  prisoners  in  the  county 
jail.  The  items  cannot  be  said  to  come  within  the  exception. 
If  these  charges  are  not  within  the  salary,  then  they,  of 
necessity,  were  not  lawful,  and  he  must  restore  the  money 
received  therefor. 

The  judgment  includes  the  amount  of  $255  paid  to  J.  W. 
Harrington  as  deputy  sheriff  under  appellant's  appointment, 
who  presented  this  claim  for  such  services  to  the  coulity 
board  in  his  name,  which  was  audited,  allowed,  and  county 
orders  issued  in  his  name,  and  paid  to  him  pei*sonally.  Tho 
amount  was  included  in  the  recovery  upon  the  theory  that 
such  deputy  was  under  the  official  authority  of,  and  acting 
for,  the  sheriff,  and  therefore  received  this  compensation 
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from  him.  This  claim  does  not  harmonize  with  the  finding 
that  the  deputy  presented  his  bill  for  such  services  as  an  in- 
dividual claim  against  the  county,  and  that  it  was  so  allowed 
and  paid  him  personally.  These  circumstances  of  the  trans- 
action exclude  the  idea  that  appellant  was  a  participant  in 
the  unlawful  acts  by  which  this  money  was  obtained  from 
the  county.  If  he  sustained  a  relationship  of  personal  lia- 
bility to  the  deputy,  it  is  in  no  way  affected  by  these  illegal 
acts;  nor  has  ho  in  any  way  been  pecuniarily  benefited 
tlirough  this  payment  by  the  county.  As  above  stated,  this 
action  is  to  recover  moneys  paid  appellant  without  authority 
of  law.  It  cannot  include  payments  to  other  persons  on  the 
illegal  bills  against  the  county,  when  he  was  not  entitled 
fhereto,  nor  enriched  thereby.  We  must  hold  this  item  should 
not  be  included  in  the  recovery. 

Appellant  also  charged  and  was  allowed  for  services  and 
disbursements  in  apprehending  and  returning  fugitives  from 
justice  from  without  the  state,  'without  obtaining  the  cer- 
tificate of  the  district  attorney  required  by  sec.  2,  ch.  126, 
JjSlws  of  1901,  before  the  services  were  rendered,  and  bills 
for  services  in  the  unsuccessful  pursuit  of  fugitives  from 
justice  within  tKe  state,  outside  the  county,  without  having 
llie  certificates  of  the  district  attorney  required  by  subd.  34, 
sec.  731,  Stats.  1898,  and  without  making  proof  before  the 
county  board  when  these  claims  were  considered  that  the 
escape  from  custody  or  pursuit  was  not  the  result  of  his  care- 
lessness or  negligence.  The  court  found  these  claims  were 
unauthorized,  and  the  amount  must  be  repaid.  Similar  items 
were  presented  in  the  Snyder  Case.  It  was  therein  deter- 
mined that  it  was  necessarj^  to  comply  with  the  statutory  re- 
quirements, to  entitle  a  sheriff  to  such  fees,  and  to  allow  and 
pay  them  contrary  to  such  expressed  provisions  was  aii  abuse 
of  power  by  the  county  board.  To  allow  payment  of  such 
bills  upon  the  ground  that  the  district  attorney  now  stands 
ready  to  make  such  certificates  as  appellant  offered  to  show 
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upon  this  trial,  and  that  the  escapes  were  not  the  result  of 
his  carelessness  or  negligence,  would,  in  effect,  nullify  the 
statute,  and  permit  county  boards  to  audit  and  pay  such 
claims  regardless  of  these  positive  restrictions,  and  result  in 
an  actual  evasion  of  the  legislative  will.  The  law  clearly  im- 
poses the  duty  of  boards  to  become  satisfied  upon  evidence 
brought  before  them  that  claims  of  this  nature  are  just,  be- 
fore allowing  them  as  claims  against  the  county,  and  a  failure 
of  duty  in  this  regard  makes  their  action  void.  Northern 
Trust  Co.  V.  Snyder,  113  Wis.  516,  89  N.  W.  460. 

It  is  found  that  all  the  claims  allowed  and  paid,  and  upon 
which  a  recovery  is  sought  to  be  enforced,  were  paid  in 
county  orders,  worth  ninety  per  cent  of  their  face,  and  that 
appellant  realized  only  this  amount  thereon.  My  brethren 
are  of  opinion  that  this  action  is  based  upon  implied  assump- 
sit,  and  is  in  its  nature  one  for  money  had  and  received,  and 
that  respondent  can  recover  no  more  than  the  actual  amount 
of  its  money  which  got  into  the  pockets  of  appellant,  within 
the  rule  of  Limited  I.  Asso.  v.  Olendale  I.  Asso.  99  Wis.  54, 
74  K  W.  633,  where  it  is  said : 

"The  basis  of  recovery  in  the  latter  case  [this  class  of 
cases]  being  a  loss  on  one  side,  and  a  consequent  enrichment 
on  the  other,  liability  can  only  exist  in  so  far  as  these  ele- 
ments concur.  .  .  .  The  promise  that  the  law  implies  is 
that  the  guilty  party  will  restore  that  which  he  has  received, 
and  which  the  other  has  shown  himself  entitled  to.  To  the 
extent,  therefore,  which  it  is  shown  that  the  one  party  has 
suffered  loss,  and  the  other  gained  profit,  can  the  recovery  in 
this  form  be  maintained."  Johnston  v.  Charles  Abresch  Co. 
109  Wis.  182,  86  K  W.  348,  and  cases  cited. 

The  facts  being  established  that  the  county  orders,  when 
issued  and  delivered,  had  a  market  value  of  ninety  per  cent 
of  their  face  value,  and  that  being  all  appellant  could  actu- 
ally realize  thereon,  it  represents  the  loss  of  the  county  which 
went  to  the  enrichment  of  appellant,  and  must  therefore  be 
the  measure  of  the  recovery.  It  follows  from  this  conclusioa 
Vol.  120—28 
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that  ten  per  cent  ($1,268.90)  of  the  face  value  of  the  orders 
received  by  appellant  in  payment  of  the  items  upon  which 
recovery  is  had  in  this  case  should  be  deducted  from  the 
amount  of  the  judgment  as  awarded  by  the  court,  after  de- 
ducting the  sum  of  $255  paid  the  deputy  sheriff,  J.  W.  Har- 
rington, as  heretofore  indicated. 

I  am  unable  to  persuade  myself  that  the  respondent  should 
be  restricted  in  its  recovery  to  the  amount  appellant  actually 
realized  in  money  when  he  sold  the  county  orders.  It  must 
be  assumed  that  the  county  would  pay,  in  money,  out  of  the 
county  treasury,  the  amount  called  for  upon  the  face  of  these 
orders.  The  facts  absolutely  establish  what  amount  of  money 
the  county  must  pay,  for  his  benefit  and  use,  upon  the  claims 
presented  by  him,  for  which  the  county  received  no  consid- 
eration. In  my  opinion,  it  can  make  no  difference  whether 
he  personally  collected  the  amount  called  for,  and  thereby 
converted  the  money  to  his  own  use,  or  sold  the  orders  to 
another,  who  actually  received  the  money  paid  on  these 
orders,  which  he  had  wrongfully  obtained  and  converted  be- 
fore the  county  parted  with  the  money,  through  the  medium 
of  an  innocent  purchaser  for  value.  I  do  not  p^^ceive  why 
his  illegal  acts  of  converting  the  orders  should  not  be  deemed 
an  appropriation  of  the  money  actually  paid  thereon,  for  his 
use  and  benefit,  and  consequently  make  him  liable  to  re- 
store it. 

I  am  authorized  by  Mr.  Justice  Mabshaix  to  state  that  he 
concurs  in  the  view  I  have  expressed  upon  the  foregoing 
question  in  the  case. 

By  the  Court. — The  judgment  is  modified  by  reducing  the 
damages  to  $12,200.44,  and  the  total  to  $12,314.69,  and,  as 
so  modified,  the  judgment  is  afiSrmed;  the  appellant  to  re- 
cover costs  in  this  court. 
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The  State  ex  bel.  Sommeb,  Appellant,  vs.   Ebiokson, 

County  Clerk,  Eespondent. 

January  IS — February  2,  1904^ 

Mja&damus:  Counties:  Sherifta:  Compensation:  Fees:  Salary:  Stat- 
utes: Construction:  Constitutional  law. 

1.  Under  ch.  217,  Laws  of  1901  (proyiding  that  the  county  board 

of  any  county  might,  at  any  time  before  or  during  the  term  of 
€lllce  of  the  sheriff,  by  resolution,  change  the  method  of  com- 
ponsating  the  sheriff,  from  fees,  provided  by  law,  to  salaries; 
and  that  it  should  apply  to  all  sheriffs.  Including  those  then 
holding  office  or  thereafter  to  be  elected),  a  resolution  of  the 
county  board,  in  effect,  that  the  present  method  of  paying  the 
sheriff  a  salary  for  work  done  within  the  county,  and  fees  for 
work  done  outside  the  county,  be  changed  in  pursuance  of 
said  ch.  217,  followed  by  a  report  of  a  committee  of  the  board, 
that  thereafter  the  sherlfF  "be  paid  a  salary  for  all  work  of 
every  kind — civil  and  criminal — ^inside  and  outside"  the  county, 
"and  outside  the  state,"  and  prescribing  the  salary  so  as  to 
effect  the  change,  which  report  was  adopted  in  pursuance  of 
ch.  217,  is  not  ambiguous,  and  applied  to  the  sheriff  in  office 
w%en  the  resolution  took  effect. 

2.  Ch.  217,  Laws  of  1901,  expressly  gives  the  power  to  make  the 

changes  therein  specified  to  "the  county  board  of  any  county," 
and  is  expressly  made  to  "apply  to  all  sheriffs,  including  those" 
then  holding  office.  Held,  that  the  purpose  of  said  act  was  to 
give  power  to  the  county  board  of  every  county  of  the  state 
to  make  the  changes  therein  authorized,  including  a  county 
which,  under  sec.  694a,  S.  ft  B.  Ann.  Stats.,  had  changed  from 
the  fee  system  to  a  salary  for  services  rendered  the  county 
within  its  limits,  and  had  left  the  sheriff  to  be  compensated 
for  other  services  by  fees  as  theretofore. 

3.  Under  ch.  217,  Laws  of  1901  (providing  that  the  county  board 

may  fix  the  salary  of  the  sheriff  of  its  county,  and  making  such 
salary  "in  lieu  of  all  fees,  per  dietn,  and  compensation"  pre- 
vteusly  authorised  **for  services  readere^P*  by  such  sheriff, 
^except  for  keepiag  and  maintaining  prisoners  in  the  county 
jail"),  the  county  board  is  at  liberty  to  fix  a  salary  which  shall 
be  in  addition  to  lawful  disbursements,  as  well  as  a  salary 
w%ich  should  include  such  disbursemetitift. 

4.  Ch.  217,  Laws  of  1901,  authorizing  eonnty  boards  to  6hange  th€ 


436  SUPREME  COURT  OF  WISCONSIN.       [Feb. 

State  ex  reL  Sommer  v.  Erickson,  120  Wis.  435. 

method  of  compensation  of  sheriffs  from  fees  to  a  salary,  does- 
not  conflict  with  sec.  23,  art.  IV,  Const.,  requiring  practical 
uniformity  in  county  government,  nor  with  sec.  26,  art.  IV, 
Const.,  forbidding  the  legislature  to  increase  or  diminish  the 
compensation  of  a  public  officer  during  his  term  of  office. 


Appeai.  from  a  judgment  of  the  superior  court  of  Douglas 
county :  Chaeles  Smith,  Judge.    Affirmed. 

The  relator  was  elected  sheriff  of  Douglas  county  in  No- 
vember, 1900,  and  he  brings  this  mandamus  to  compel  the 
county  clerk  to  issue  and  deliver  to  him  a  county  order  for 
the  sum  of  $600  in  payment  of  his  salary  as  sheriff  during 
the  last  four  months  of  his  term  of  office  for  services  ren- 
dered wholly  within  the  county.  It  appears  from  the  rela- 
tion, and  is  undisputed,  that  November  7,  1895,  the  county 
board,  by  resolution  pursuant  to  sec.  694:a,  S.  &  B.  Ann. 
Stats.,-  changed  the  method  then  prescribed  by  law  for  com- 
pensating the  sheriff  for  all  services  to  be  performed  by  him 
within  the  county,  and  therein  provided  that  "said  salary 
when  so  fixed  shall  be  in  lieu  of  all  fees,  compensation,  and 
mileage  for  sheriff,  and  under-sheriff,  and  deputy  sheriffs, 
for  all  services  rendered  by  said  officers  within  the  limits  of 
this  county  for  which  services  the  county  is  liable,  excepting 
compensation  for  keeping  and  maintaining  prisoners  in  the 
common  jail,"  and  further  provided  that  such  change  should 
go. into  effect  on  the  first  Monday  of  January,  1897;  that  at 
an  adjourned  session  of  the  annual  meeting  of  the  county 
board  held  March  16,  1896,  the  county  board  by  resolution 
fixed  such  salary  at  $1,600  per  annum,  payable  monthly  at 
the  end  of  each  and  every  month.  Such  method  of  compen- 
sating the  sheriff  was  in  force  in  that  county  from  the  first 
Monday  of  January,  1897,  to  the  first  Monday  of  January, 
1901.  NoHhem  Trust  Co.  v.  Snyder,  118  Wis.  517,  89 
N.  W.  460.  The  same  method  of  compensating  the  sheriff 
of  that  county  continued  until  it  was  subsequently  changed 
by  the  action  of  the  county  bbard.    Douglas  County  v.  Will- 
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iam  J.  Sommer,  ante,  p.  424,  98  K  W.  249.  The  relator 
olrims  that  no  change  was  made  which  went  into  effect  dur- 
ing hia  term  of  office,  or,  in  other  words,  until  the  first  Mon- 
day of  January,  1903.  On  the  other  hand,  the  defendant 
<?laims  that  a  change  was  made  August  27,  1902.  It  appears 
from  the  relation,  and  is  undisputed,  that  at  a  duly  called 
and  legal  special  meeting  of  the  county  board  of  supervisors 
held  August  27,  1902,  the  board,  after  the  matter  had  been 
referred  to,  considered,  and  reported  favorably  by  the  com- 
mittee thereof  on  sheriffs  and  courts,  passed  and  adopted  a 
resolution  to  the  effect  that  the  then  present  method  of  paying 
the  sheriff  a  salary  for  work  done  within  the  county,  and 
fees  for  work  done  outside  the  county,  be  changed,  in  pursu- 
tmce  of  ch.  217,  Laws  of  1901,  to  the  payment  of  a  salary  for 
work  done  both  inside  and  outside  the  county,  and  that  the 
county  board  fix  the  salary  of  the  sheriff  and  undersheriff 
and  deputies,  including  both  civil  and  criminal  work,  and 
that  the  board  did  therein  fix  the  salary  of  sheriff  of  Douglas 
county  at  $2,500  per  year;  undersheriff  of  that  county, 
$1,000  per  year;  deputy  sheriff  of  that  county,  $800  per 
year;  and  said  salaries  were  each  and  all  therein  made  pay- 
able in  monthly  installments;  and  they  fixed  the  salary  of 
additional  deputies,  who  might  act  as  bailiffj  in  court,  to  be 
paid  $2  per  day  for  the  actual  time  spent  in  such  services. 
Thereupon  the  defendant  moved  to  quash  the  writ  on  the 
ground  that  the  petition  does  not  state  facts  sufficient  to  con- 
stitute a  ciuse  of  action,  and  that  no  reason  is  therein  stated 
for  granting  the  alternative  writ.  Upon  the  hearing  of  the 
motion,  the  same  was  granted  by  the  court,  and  an  order  was 
•entered  therein  quashing  and  setting  aside  the  alternative 
writ,  and  dismissing  the  petidon,  with  costs  and  disburse- 
ments to  be  taxed,  and  judgment  ordered  accordingly.  Prom 
the  judgment  so  entered,  the  relator  brings  this  appeal. 

H.  W.  Dietrich,  for  the  appellant 

0.  H.  Crovmhart,  for  the  respondent 
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Cassoday,  C.  J.  CoTinael  for  the  relator  is  tindoubtedly 
right  in  claiming  that  unloes  the  relator^s  compensation  as 
sheriff  was  changed,  pursuant  to  ch.  217,  Laws  of  1901,  by 
the  action  of  the  county  board  August  27,  1902,  then  it  re- 
mained to  the  end  of  his  term  at  $1,500  per  annum  for  all 
services  to  be  performed  within  the  county  for  which  the 
county  was  liable,  as  fixed  March  16,  1896.  There  was  cer- 
tainly an  attempt  on  August  27,  1902,  to  make  such  change,, 
pursuant  to  ch.  217,  Laws  of  1901.  Counsel  contends  that 
it  was  ineffectual,  for  several  reasons : 

1.  Prior  to  the  passage  of  that  act  the  statute  require^  the 
county  board,  at  its  annual  meeting,  to  fix  the  salary  of  every 
county  officer  to  be  elected  in  the  county  during  the  ensuing 
year,  and  that  the  salary  so  fixed  should  "not  be  increased  or 
diminished  during  his  term  of  office."    Sec.  694,  Stats.  1898. 
Of  course,  that  did  not  prevent  the  legislature  from  changing 
such  statute.    The  act  in  question  declared  that  "the  county 
board  of  any.  county"  might,  "at  any  time  before  or  during 
the  term  of  office  of  the  sheriff,  by  resolution,  change  the 
method  of  compensating  the  sheriff,  undersheriff  and  depu- 
ties from  fees,  now  provided  by  law,  to  salaries,"  etc.  Sec.  1,. 
ch.  217,  Laws  of  1901.     The  act  further  declared  that  it 
"shall  apply  to  all  sheriffs,  including  those  now  holding  office 
or  hereafter  to  be  elected."    Sec.  3,  ch.  217,  Laws  of  1901. 
The  argument  is  that,  while  the  board  were  at  liberty  to  make 
such  change  during  the  relator's  then  present  term  of  office,, 
yet  that  the  action  of  the  board  had  left  it  ambiguous  as  to- 
whether  such  change  was  intended  to  apply  to  the  relator, 
or  to  his  successor  in  office.    The  resolution  mentioned  in  the 
foregoing  statement  is  that  the  then  ''present  method  of  pay- 
ing the  sheriff  a  salary  for  work  done  witliin  the  county,  and 
fees  for  work  done  outside  the  county,  be  changed  in  pursu- 
ance of"  that  chapter ;  and  the  committee  of  the  county  board 
then  reported  "that  thereafter  the  sheriff  of  Douglas  county 
be  paid  a  salary  for  all  work  of  every  kind — civil  and  crim- 
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inal — ^inside  and  outaide  of  Douglas  county^  and  outside  of 
the  state/'  and  therein  fixed  the  salaries  of  the  sheriff^  under- 
sheriff,  and  deputy,  and  prescribed  the  time  and  manner  of 
paying  such  salaries.  Such  report  of  the  committee  was 
adopted  so  as  to  effect  the  change  "in  pursuance"  of  the  act 
the  same  as  the  resolution  had  been.  We  must  hold  that  the 
action  of  the  board  was  unambiguous,  and  applied  to  the 
relator. 

2.  It  is  claimed  that  ch.  217,  Laws  of  1901,  did  not  apply 
to  Douglas  county,  because  at  the  time  of  its  enactment  the 
sheriff  of  that  coimty  was  being  compensated  by  a  salary  for 
all  services  performed  within  the  coimty,  as  prescribed  by 
sec.  694a,  S.  &  B.  Ann.  Stats.,  and  by  fees  then  provided  by 
law  for  all  other  services.    Other  counties,  as  well  as  Douglas 
county,  were  at  the  time  partly  under  the  fee  system  and 
partly  under  the  salary  system  prescribed  in  the  section  of 
the  statute  last  cited.    Unless  the  act  in  question  authorized 
such  counties  to  change  the  method  of  compensating  the 
sheriff,  undersheriff,  and  deputies  from  the  fees  then  pro- 
vided by  law  to  salaries  to  be  paid  "in  lieu  of  all  fees,  per 
diem  and  compensation  for*services  rendered  by  them,  except 
for  keeping  and  maintaining  prisoners  in  the  county  jail,'* 
then  it  is  obvious*  that  such  counties — ^including  Douglas 
county — will  be  in  a  class  by  themselves,  with  a  double  sys- 
tem of  compensating  sheriffs.     The  act  expressly  gives  the 
power  to  make  such  change  to  "the  county  board  of  any 
county,"  and  is  expressly  made  to  "apply  to  all  sheriffs,  in- 
cluding those  now  [then]  holding  office."    The  act  expressly 
repealed  ch.  151,  Laws  of  1899,  which  related  only  to  Mil- 
waukee county.    Sec  2,  ch.  217,  Laws  of  1901.    The  bill  for 
the  enactment  in  question  was  introduced  in  the  senate 
eighteen  days  after  the  decision  of  this  court  in  'Milwaukee 
Co.  V.  Isenring,  109  Wis.  9,  85  N.  W.  131,  declaring  certain 
acts  of  the  l^slature  respecting  the  compensation  of  sheriffs 
in  Milwaukee  county  unconstitutional  and  void.     The  obvi- 
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0U8  purpose  of  ch.  217,  Laws  of  1901,  was  to  relieve  Mil- 
waukee county  from  the  effect  of  that  decision,  and  also  to 
give  power  to  the  county  board  of  every  county  in  the  state 
to  make  such  change. 

3.  Counsel  contend  that  the  county  board  did  not  comply 
with  the  act  in  question  by  the  resolution  of  August  27, 1902. 
This  claim  is  based  upon  the  ruling  of  this  court  in  Parsons 
V.  Waukesha  Co.  83  Wis.  288,  290,  53  N.  W.  507,  where  the 
sheriff  was  under  a  salary  prescribed  by  sec.  694a,  S.  &  B. 
Ann.  Stats.  In  that  case  the  late  Mr.  Justice  Pustney,  speak- 
ing for  the  court,  said : 

"Under  the  system  of  compensation  by  specific  fees,  for 
which  the  salary  is  merely  a  substitute,  the  county  would  not 
^  liable  for  livery  hire  in  subpoenaing  witnesses,  or  for  car 
fare  and  livery  hire  in  summoning  the  jury  for  the  regular 
terms  of  the  circuit  court;  and,  as  to  assistance  and  convey- 
ance in  making  arrests  in  criminal  cases,  the  sheriff,  under 
the  fee  system,  could  claim  nothing  beyond  the  prescribed 
fee  for  the  arrest  and  conveyance  of  prisoners.  .  .  .  The 
object  of  the  statute,  and  of  the  action  of  the  county  board 
under  it,  was  to  give  a  gross  sum  in  lieu  of  specific  fees,  but 
not  to  open  the  door  for  the  sheriff  to  make  charges  against 
the  county  not  theretofore  authorized  or  allowed  by  law," 

That  act  made  the  salary  cover  all  fees  and  compensation 
for  the  sheriff,  undersheriff,  and  deputy  for  all  services  with- 
in the  county,  except  the  fees  of  sheriffs  in  civil  cases.  The 
resolutions  in  question  made  the  salaries  of  the  sheriff,  under- 
sheriff,  and  deputy  therein  fixed  to  cover  "all  work  of  every 
kind,  civil  and  criminal,  inside  and  outside  of  Douglas 
county,  and  outside  the  state  of  Wisconsin,"  and  also  re- 
quired the  sheriff  to  ^Tseep  a  true  account  of  all  the  receipts 
of  his  office  in  civil  and  criminal  cases,  and  on  the  first  day 
of  each  and  every  month  turn  all  moneys  into  the  county 
treasury  with  a  verified  statement  of  such  receipts,  and  that 
the  sheriff  also  keep  a  true  account  of  all  the  disbursements 
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of  himself  and  deputies  in  administering  their  said  offices 
and  render  to  the  county  board  each  month  verified  state- 
ments of  such  disbursements  ?nd  expenditures,  to  be  allowed 
and  paid  by  Douglas  county.  And  that  the  county  board  at 
its  meetings  audit  the  said  receipts  and  disbursements  of  the 
jsheriflPs  office."  Ch.  217,  Laws  of  1901,  not  only  required 
the  sheriff  to  ^Tteep  accurate  books  of  account,''  as  stated,  but 
also  to  "carry  the  items  of  charges  into  a  ledger  account," 
And  to  "pay  to  the  county  treasurer  all  fees,  per  diem  and 
other  emoluments  -of  whatever  kind  received  by  him,  and 
flhall  at  the  end  of  each  quarter  of  the  year  file  with  the 
<50unty  clerk,  to  be  laid  before  the  county  board,  a  sworn 
statement  of  all  such  fees,  per  diem  and  emoluments  col- 
lected by  him  or  for  him  during  the  quarter  of  the  year, 
•and  all  the  expenses  of  his  office  during  such  time/*  and 
made  such  salaries  "in  lieu  of  all  fees,  per  diem  and  compen- 
jsation  for  services  rendered  by  them,  except  for  keeping  and 
maintaining  prisoners  in  the  county  jail."  The  distinction 
between  the  two  statutes  is  very  broad.  Such  salaries,  under 
-ch.  217,  Laws  of  1901,  were  to  cover  the  actual  services  of 
i3uch  officers  "in  lieu  of  all  fees,  per  diem  and  compensation" 
previously  authorized  "for  services  rendered"  by  such  of- 
ficers, "except  for  keeping  and  maintaining  prisoners  in  the 
-county  jail."  The  obvious  purpose  of  requiring  the  sheriff 
to  "carry  the  items  of  charges  into  a  ledger  account,"  and  to 
lay  before  the  board  a  sworn  statement  of  "all  the  expenses 
•of  his  office  during  such  time,"  was  to  enable  the  county 
board  to  audit  the  "disbursements  of  the  sheriff's  office,"  as 
well  as  the  receipts  of  the  sheriff's  office,  in  order  that  such 
'disbursements  and  expenditures  as  should  be  properly  allow- 
able as  expenses  of  the  sheriff's  office  should  be  paid  by  the 
•county  as  provided  in  the  resolutions.  We  perceive  no  good 
reason  why  the  board  were  not  at  liberty  to  fix  a  salary  which 
should  be  in  addition  to  such  lawful  disbursements,  as  well 
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as  a  salary  which  should  include  such  lawful  disbursements. 
We  must  hold  that  the  resolutions  complied  with  the  statute 
in  question. 

4.  Counsel  contends  that  the  act  in  question  is  repugnant 
to  the  provision  of  the  constitution  which  requires  the  leg- 
islature to  "establish  but  one  system  of  town  and  county  gov- 
ernment'' Sec.  23,  art  IV.  As  indicated,  the  act  applied 
to  every  oounty  in  the  state.  The  sheriff  was  elected  the 
same  as  before.  His  subordinates  were  appointed  the  same 
as  before.  The  office  was  administered  the  same  as  before. 
Absolute  uniformity  is  not  required.  The  system  is  only  to- 
be  "as  nearly  uniform  as  practicable."  The  mere  fact  that 
the  county  board  of  any  county  may  make  such  change  in  the 
method  of  compensating  sheriffs  does  not  interfere  with  such 
uniformity.  Verges  v,  Milwavkee  Co.  116  Wis.  200,  98^ 
N.  W.  44.  The  decision  in  the  Rooney  Case,  cited,  was 
under  an  act  relating  to  a  particular  oounty.  Rooney  v.  Mil- 
waukee Co.  40  Wis.  23.  State  ex  rel.  Peek  v.  Biordan,  24 
Wis.  484,  cited,  was  similar  in  that  respect  True,  the  con- 
stitution provides  that  the  compensation  of  no  public  officer 
shall  'T)e  increased  or  diminished  during  his  term  of  office. "^ 
Sec.  26,  art.  IV.  But  it  was  held  many  years  ago  that  suck 
provision  "only  applies  to  officers  who  receive  a  fixed  salary 
from  the  public  treasury  of  the  state."  Milwaukee  Co.  v. 
Ilackett,  21  Wis.  613 ;  Rooney  v.  Milwaukee  Co.  40  Wis.  26 ; 
State  ex  rel.  MaHin  v.  Kalb,  60  Wis.  178,  6  N.  W.  557.  This 
being  so,  it  is  obvious  that  the  act  in  question  was  not  invalid 
merely  because  it  authorized  the  change  in  the  compensation 
of  the  sheriff  during  his  term. 

By  the  Court. — ^The  judgment  of  the  superior  oourt  of 
Douglas  county  is  affirmed. 
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BussE,  by  guardian  ad  litem,  Bespondent,  vs.  Bogebs  and 

another^  Appellants. 

January  IS — Felrwiry  2,  1904. 

NegUgence:  Per8<maJ  injuries:  Pleading:  Evidence:  Appeal:  Affirm- 
ance and  reversal:  Children:  Eighu>ays:  Nuisances:  ** Attract- 
ive nuisances,** 

1.  In  an  action  for  personal  Injuries    to  a  five-year-old  child  re- 

ceived vhile  playing  on  a  pile  of  timbers,  tbe  complaint  con- 
sidered, and  held  that  the  gist  of  the  complaint  was  the  in- 
stability of  the  timbers,  which  may  have  existed  even  though 
the  reason  for  the  instability  alleged  in  the  complaint  was 
not  proven,  and  hence  evidence  of  other  defective  and  instable 
conditions  than  those  alleged  was  admissible. 

2.  Where  there  is  evidence  tending  to  support  the  conclusions  of 

the  jury,  and  it  cannot  be  said  that  it  is  incredible,  nor  that 
all  the  reasonable  probabilities  and  inferences  are  the  other 
way,  the  rulings  of  the  trial  court  therein  cannot  be  reversed. 

3.  In  an  action  for  personal  injuries  it  appeared,  among  other 

things,  that  plaintiff,  a  five-year-old  child,  was  playing  in  a 
pile  of  timbers  left  by  defendants  opposite  their  own  prem- 
ises within  the  limits  of  a  city  street;  that  the  timbers,  through 
defendants'  negligence  were  Insecurely  plaoed  on  the  pile,  and 
that  plaintiff  wajs  injured  by  a  timber  falling  on  her.  It  also- 
appeared  that  the  traveled  portion  of  the  street  was  ample  and 
properly  prepared  for  travel;  that  the  strip  occupied  by  de- 
fondants,  though  within  the  limits  of  the  street  as  dedicated,, 
was  used  with  the  consent  of  the  public  authorities,  and  that 
plaintiff  was  not  using  or  attempting  to  use  the  place  for 
travel,  but  for  play.    Held: 

(1)  That  the  timbers  were  wrongfully  in  the  street,  and  con> 
stltuted  a  nuisance  in  fact  and  in  law. 

(2)  That  the  act  of  leaving  the  pile  of  timbers  in  the  streets 
In  the  condition  disclosed  by  the  evidence,  was  actionable  neg- 
ligence. 

(3)  That  the  result  which  followed  was  one  which  might 
have  been  anticipated  by  an  ordinarily  prudent  man  under  the^ 
circumstances. 

(4)  That  the  fact  that  the  plaintiff  turned  aside  from  travel- 
ing to  play  for  a  brief  time  in  the  highway  did  not  neces- 
sarily prevent  recovery. 
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4.  In  such  case,  the  court  intimates  no  opinion  as  to  what  would 
have  been  the  result  had  it  appeared  that  the  pile  of  timbers 
was  not  upon  the  street,  but  upon  the  defendants'  premises. 

Appeal  from  a  judgment  of  the  superior  court  of  Douglas 
county :  Chables  Smith,  Judge.    Affirmed, 

This  is  an  action  to  recover  damages  for  personal  injuries 
suffered  by  the  plaintiff  May  4,  1902,  at  which  time  she  was 
a  child  of  the  age  of  about  five  years.  At  the  date  last  men- 
tioned, and  for  some  time  prior  thereto,  the  defendants  were 
copartners  in  the  lumber  business  at  Superior,  Wisconsin, 
and  maintained  and  operated  a  lumber  yard  at  that  city, 
which  abutted  for  some  distance  on  the  west  side  of  Grand 
avenue,  a  street  of  that  city  running  north  and  south  and 
100  feet  in  width.  The  evidence  shows  that  there  was  no 
fence  on  the  west  line  of  Grand  avenue  separating  the  de- 
fondants'  lumber  yard  from  the  street,  and  that  there  was  a 
space  of  eight  feet  in  width  between  the  sidewalk  on  the  west 
side  of  Grand  avenue  and  the  line  of  the  defendants'  prop- 
erty, ^vllich  space  was,  in  part  at  lopst,  used  by  the  defend- 
ants for  piling  lumber  and  as  part  of  their  lumber  yard.  One 
pile  of  timber,  composed  of  large  square  timbers  from  four- 
teen to  sixteen  feet  in  length  and  about  twelve  inches  by 
twelve  inches  square,  was  piled  parallel  with  Grand  avenue, 
and  partially,  at  least,  upon  this  eight-foot  space,  the  outer- 
most part  of  the  pile  being  about  one  foot  and  a  half  from 
the  sidewalk.  The  testimony  further  tended  to  show  that 
the  pile  of  timber  in  question  had  a  steplike  formation  to- 
ward the  street,  so  that  it  could  be  easily  climbed  upon,  and 
that  upon  the  top  of  the  pile  there  were  two  timbers  placed 
in  an  oblique  position,  and  so  that  upon  a  very  slight  appli- 
cation of  force  they  would  lose  their  equilibrium  and  fall 
toward  the  street.  It  further  appears  that  upon  May  4th 
aforesaid  the  plaintiff,  with  another  child,  came  along  upon 
Grand  avenue,  and  stopped  at  this  pile  of  timber,  climbed 
upon  it^  and  began  running  and  playing  upon  one  of  the  top 
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timbers,  and  that  the  timber  rolled  down  toward  the  street 
with  the  child,  and  inflicted  some  personal  injuries.  A  spe- 
cial verdict  was  rendered  by  the  jury  as  follows : 

"First  Was  plaintiff,  Lillie  Busse,  injured  by  a  stick  of 
timber  rolling  or  falling  on  her  at  defendants'  yard  May  4th 
last?  Answer  {by  the  court).  Yes.  Second.  Were  defend- 
ants chargeable  with  want  of  ordinary  care  in  permitting  the 
stick  or  sticks  of  timber  to  be  in  the  position  it  or  they  were  ?' 
A,  Yes.  Third.  If  you  answer  above  question  'Yes,'  then 
answer  this  question:  Was  such  want  of  ordinary  care  the 
proximate  cause  of  the  injury?  A.  Yes.  Fourth.  At  the 
time  of  and  immediately  before  the  accident  in  question, 
was  there  a  timber  in  any  manner  suspended  in  the  derrick 
chains  ?  A.  No.  Fifth.  How  far  west  of  the  sidewalk  was 
plaintiff  when  the  timber  started  to  fall  on  her.  A.  Six  and 
one  half  feet  (6%  feet).  Sixth.  What  was  the  distance  from 
the  west  side  of  the  sidewalk  to  the  timber  pile  in  question  ? 
A.  One  foot  and  one  half  (1%  feet).  Seventh.  At  what  sum 
do  you  assess  plaintiff's  damages?  A.  Three  hundred  dol- 
lars ($300.00)." 

Upon  this  verdict  judgment  for  the  plaintiff  was  rendered, 
and  the  defendan'3  appeal. 

The  cause  was  submitted  for  the  appellants  on  the  brief 
of  H.  V,  Gard,  and  for  the  respondent  on  that  of  Oeo,  C. 
Cooper  and  0.  E.  Dietrich. 

The  appellants  contended,  inter  alia,  that  plaintiff  was  a 
trespasser,  and,  assuming  that  defendants  were  negligent  in 
piling  the  timbers,  they  were  not  liable  for  injuries  to  the 
plaintiff  based  on  mere  want  of  ordinary  care,  but  only  for 
gross  negligence  or  carelessness  in  such  degree  of  rashness 
or  wantonness  as  evinces  a  total  disregard  for  the  safety  of 
persons  or  property.  Klix  v.  Nieman,  68  Wis.  271 ;  Schrug^ 
V.  C,  M.  &  St.  P.  B.  Co.  102  Wis.  515.  The  beginning  of 
the  doctrine  that  he  who  creates  or  permits  to  exist  on  his 
premises,  in  a  place  where  children  frequent,  a  dangerous 
piece  of  machinery,  or  anything,  which  from  its  nature  is 
attractive  to  children,  may  be  held  liable  to  a  trespassing 
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child  80  attracted^  was  in  the  case  of  Sioux  CUy  &  P.  B.  Co. 
V.  Stout,  17  Wall.  657.  The  cases  cited  therein  {Lynch  v. 
Nurdin,  1  Queen's  Bench,  29;  Birge  v.  Oardner,  19  Conn. 
507 ;  Daley  v.  N.  &  W.  R.  Co.  26  Conn.  691,  and  Bird  v. 

IlolhrooJc,  4  Bing.  628,  with  the  exception  of  the  Daly  Case, 
since  repudiated  by  the  Connecticut  court)  were  not  author- 
ity for  the  Stovi  Case  at  the  time  it  was  decided — ^that  is  as 
it  has  been  construed.  Hughes  v.  Macfie,  2  Hurl.  &  Colt. 
744;  Mangan  v.  Atterton,  L.  B.  1  Exchq.  239;  Clark  v. 
Chambers,  L.  R.  3  Q.  B.  Div.  327 ;  Harrold  v.  Watney,  L.  R 
2  Q.  B.  (1898)  320;  Nolan  v.  N.  Y.,  N.  E.  &  H.  R.  Co. 
53  Conn.  461,  4  Atl.  106.  The  doctrine  of  the  Stoui  Case 
has  been  unconditionally  rejected  in  New  Hampshire,  New 
Jersey,  West  Virginia,  Rhode  Island,  Massachusetts,  Michi- 
gan and  New  York.  Clark  v.  Manchester,  62  N.  H.  577; 
Frost  V.  E.  R.  R.  64  N.  H.  220,  9  Atl.  790 ;  Buch  v.  Amory 
Mfg.  Co.  69  N.  H.  257,  44  Atl.  809 ;  Turess  v.  N.  T.  &  8.  W. 
R.  Co.  61  N.  J.  Law,  314,  40  Atl.  614;  Delaware,  L.  &  W. 
R.  Co.  V.  Reich,  61  N.  J.  Law,  635,  40  Atl.  682 ;  FitzpatricJc 
V.  Cumberland  G.  Mfg.  Co.  61  N.  J.  Law,  378,  39  Atl.  675 ; 
Yanderbeck  v.  Hendry,  34  N.  J.  Law,  467 ;  Uttermohhn  v. 
Bogg's  Run  M.  &  Mfg.  Co.  50  W.  Va.  457,  55  L.  R.  A.  911 ; 
RHz  V.  Wheeling,  45  W.  Va.  262,  43  L.  R  A.  148 ;  Dicken 
V.  Liverpool  8.  C.  Co.  41  W.  Va.  511,  23  S.  E.  582;  Paalino 
V.  McKendall,  24  R.  I.  432,  60  L.  R  A.  138;  Bishop  v. 
Union  R.  Co,  14  R  I.  314;  Holbrook  v.  Aldrich,  168  Mass. 
15;  Grindly  v.  McKechnie,  163  Mass.  494;  McEachem  v. 
B.  &  M.  R.  Co.  150  Mass.  515 ;  Daniels  v.  N.  Y.  &  N.  E.  B. 
Co.  (Mass.)  13  L.  R  A.  248;  Ryan  v.  Towar,  128  Mich. 
463,  55  L.  R  A.  310;  Charlebois  v.  Gogebic  M.  R.  Co.  91 
Mich.  59,  51  N.  W.  812 ;  Hargreaves  v.  Deacon,  25  Mich.  1 ; 
Walsh  V.  Fitchburg  R,  Co.  145  N".  Y.  301 ;  McAlpin  v.  Pow- 
ell, 70  N.  Y.  126;  Murphy  v.  Brooklyn,  118  N.  T.  675; 
Sterger  v.  Van  Sicklen,  132  N.  Y.  499.  Two  New  York 
cases  (Cosgrove  v.  Ogden,  49  N.  Y.  255,  and  Eaii  v.  Crouch, 
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16  N.  T.  Supp.  770),  if  ever  authority  for  the  Stout  Case 
when  they  were  decided,  have,  to  that  extent,  been  overruled 
by  Walsh  v.  Fitchburg  B.  Co.  145  N.  Y.  301.  In  Maryland, 
Louisiana,  North  Dakota,  Alabama,  Virginia,  Utah  and  Con- 
necticut, while  the  doctrine  of  the  Stout  and  similar  cases 
have  not  been  expressly  rejected,  their  decisions,  either  by 
the  facts  themselves,  or  by  the  reasoning  in  the  opinion, 
repel  such  doctrine.  Mergenthahr  v.  Kirhy,  79  Md.  182 
Benson  if.  Baltimore  T.  Co.  77  Md.  535,  20  L.  E.  A.  714 
O'Connor  v.  III.  Cent.  B.  Co.  4A  La.  Ann.  339,  10  So.  678 
Fredricks  v.  III.  Cent.  B.  Co.  46  La.  Ann.  1180, 15  So.  413 
Culbertson  v.  C.  C.  B.  Co.  48  La.  Ann.  1876,  20  So.  902 
Westerfield  v.  Levis,  43  La.  Ann.  63,  9  So.  52 ;  O'Leary  v. 
BrooJcs  Elevator  Co.  7  N.  D.  554,  41  L.  R.  A  677;  Alabama 
O.  8.  B.  Co.  V.  Moorer,  116  Ala.  642,  22  So.  900;  Clark  v, 
Bichmond,  83  Va,  355 ;  Bobinson  v.  0.  S.  L.  <&  U.  N.  B.  Co. 
7  Utah,  493,  13  L.  R.  A.  765 ;  Nolan  v.  N.  Y.,  N.  H.  &  H. 

B.  Co.  53  Conn.  461,  4  Atl.  106.  The  decisions  of  the  states 
of  Maine,  Mississippi  and  Vermont,  while  frequently  cited 
against  the  doctrine  of  the  Stoui  Case,  really  have  no  bear- 
ing on  the  question.  Morgan  v.  Hollowell,  67  Me.  375; 
Louisville  v.  Williams,  69  Miss.  631 ;  Pierce  v.  Witcomb,  48 
Vt.  127.  Kansas,  Illinois,  Arkansas,  Mississippi,  Tennessee, 
Washington,  California  and  Colorado  have  unconditionally 
adopted  the  doctrine  of  the  Stout  Case,  both  in  its  application 
to  turntables  and  other  dangers.  Chicago,  K.  <&  W.  B.  Co. 
V.  Bockovan,  53  Kan,  279,  36  Pac.  322 ;  Oamn  v.  Chicago, 
97  HI.  66,  37  Am.  Eep.  99 ;  Lepnick  v.  Gaddis,  72  Miss.  200, 
26  L.  R  A.  686;  Whirley  v.  Whitman,  1  Head,  610;  Bates 
v.  Bailway  Co.  90  Tenn.  36,  6  S.  W.  1069 ;  Cooper  v.  Over- 
ton, 102  Tenn.  211,  73  Am.  St.  Rep.  864;  MaOoy  v.  Hi- 
herma  8.  &  L.  Soc.  (CaL)  21  Pac  625;  Peters  v.  Bow- 
man, 116  CaL  346,  47  Pac.  113;  Kopplekom  t?.  Colorado 

C.  P.  Co.  (Colo.)  54  L.  R.  A.  284.  Minnesota,  Missouri, 
Texas,  Nebraska  and  Georgia  have  adopted  tbe  rule  of  the 
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Stout  Case  in  its  application  to  turntables  and  refused  to  ex- 
tend it  to  other  dangers.  Keefe  v.  M.  &  St,  P.  B.  Co.  21 
Minn.  20Y;  Kolsti  v.  M.  &  St.  L.  B.  Co.  32  Minn.  133; 
Twist  V.  W.  &  St.  P.  B.  Co.  39  Minn.  164;  O'Mdlley  v. 
St.  P.,  M.  (&  M.  B.  Co.  43  Minn.  289 ;  Koona  v.  St.  L.  <& 
I.  M.  B.  Co.  65  Mo.  692 ;  Nagel  v.  M.  P.  B.  Co.  75  Mo,  653, 
42  Am.  Rep.  418 ;  Evansich  v.  0.  C.  &  S.  F.  B.  Co.  57  Tex. 
126,  44  Am.  Rep.  686;  Gulf,  C.  &  S.  F.  B.  Co.  v.  Mc- 
WhiHer  (Tex.)  14  S.  W.  26;  Ft.  Worth  &  D.  C.  B.  Co.  v. 
Bobcrtson  (Tex,)  14  L.  R  A.  781;  Atchison  &  N.  B.  Co. 
V.  Bailey,  11  Neb.  332,  9  N.  W.  60 ;  Chicago,  B.  &  Q.  B.  Co. 
V.  Krayeribvhl  (Neb.)  59  L.  R.  A.  920;  Ferguson  v.  C.  &  B. 
B.  Co.  77  Ga.  102;  Enerson  v.  Peteler,  35  Minn.  481 ;  Batte 
V.  Dawson,  50  Minn.  450 ;  Kayser  v.  Lindell,  73  Minn.  123, 
75  N.  W.  1038 ;  Dehanitz  v.  St.  Paul,  73  Minn.  385,  75 
N.  W.  48;  Witte  v.  Stifel,  126  Mo.  295,  28  S.  W.  891; 
Schmidt  v.  Kansas  City  D.  Co.  90  Mo.  284,  1  S.  W.  865 ; 
Moran  v.  Pullman  P.  C.  Co.  134  Mo.  641,  33  L.  R.  A.  755 ; 
Overholt  v.  Vieths,  93  Mo.  422,  6  S.  W.  74;  Williams  v. 
K.  C,  S.  &  M.  B.  Co.  96  Mo.  275,  9  S.  W.  573;  Barney  v. 
H.  &  St.  J.  B.  Co.  126  Mo.  372,  26  L.  R.  A.  847 ;  CurUy  v. 
Missouri  P.  B.  Co.  98  Mo.  13,  10  S.  W.  593;  Missouri,  K. 
&  T.  B.  Co.  V.  Edwards,  90  Tex.  66,  32  L.  R.  A.  825 ;  Dob- 
bins  V.  M.,  K.  &  T.  B.  Go.  91  Tex.  60,  38  L.  R  A.  573 ; 
Dublin  Cotton  Oil  Co.  v.  Jarrard,  91  Tex.  289,  42  S.  W. 
959 ;  Slayton  v.  Fremont,  E.  &  M.  V.  B.  Co.  40  Neb.  840, 
69  N.  W.  510;  Bichards  v.  Connell,  45  Neb.  467,  63  N.  W. 
915 ;  Om^ha  v.  Bowman,  52  Neb.  293,  40  L.  R  A.  631 ; 
Savannah,  F.  £  W.  B.  Co.  v.  Beavers,  113  Ga.  398,  54  L. 
R.  A.  314.  South  Carolina  belongs  to  a  class  by  itself.  It 
has  approved  the  abstract  doctrine  of  the  Stotd  Case  as  ap- 
plied to  turntables,  but  the  cases  in  which  it  was  so  approved 
were  reversed  on  other  grounds,  and  there  are  no  other  than 
turntable  cases  in  which  it  has  been  invoked.  Bridget  v. 
A.  &  S.  B.  Co.  25  S.  C.  24;  Bridger  v.  A.  &  S.  B.  Co.  27 
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S.  C.  456,  13  Am.  St.  Hep.  653.  In  another  class  of  states, 
often  cited  as  upholding  the  doctrine  of  the  StotU  Ca^e,  an 
examination  discloses  no  authority  whatever  for  it,  and  most 
of  them  could  with  better  reason  be  cited  agcinst  it.  In  this 
class  are  Indiana,  Ohio,  Kentucky,  Pennsylvania  and  North 
Carolina.  Indianapolis,  P.  &  G.  B.  Co.  v.  PUzer,  109  Ind. 
179,  6  K  E.  310  J  Indianapolis  v.  Emmelman,  108  Ind.  530, 
9  N.  E.  155 ;  Penso  v.  McCormich,  125  Ind.  116,  9  L.  R  A. 
313 ;  Earriman  v.  P.  C.  £  St.  L.  B.  Co.  45  Ohio  St.  11,  12 
N.  E.  451;  Bransom  v.  Labrot,  81  Ky.  638,  50  Am.  Kep. 
193 ;  Hydraulic  Works  Co.  v.  Orr,  83  Pa.  St.  332 ;  Gillespie 
V.  McGowan,  100  Pa.  St.  44;  Bogers  v.  Lees,  140  Pa.  St. 
475,  12  L.  R  A.  216 ;  Bottoms  v.  Seaboard  &  B.  B.  Go.  114 
IT.  C.  699,  19  S.  E.  730. 

WiwsLOW,  J.  A  number  of  detail  errors  are  alleged,  which 
will  be  considered  before  proceeding  to  the  main  question 
on  the  merits  of  the  case.  Eirst  it  is  claimed  that  it  was 
error  to  admit  evidence  showing  merely  defective  and  un- 
stable piling  of  the  timber,  because  it  is  said  that  this  was 
not  the  negligence  complained  of  in  the  complaint.  The 
consideration  of  this  objection  requires  some  further  state- 
ment of  the  facts.  In  the  complaint  it  is  alleged  that  the 
defendants  maintained  a  large  crane  or  derrick  in  their  yard 
near  the  pile  of  timbers  in  question,  which  was  used  to  un- 
load cars,  and  which  had  a  swinging  arm  and  a  windlass  and 
cable  to  which  were  attached  chains  and  hooks  for  lifting 
timbers  from  cars,  and  that  "defendants  piled  a  number  of 
large  timbers,  about  fourteen  feet  long  and  twelve  or  four- 
teen inches  wide  and  of  about  the  same  thickness,  in  said 
yard,  close  to  Grand  avenue,  so  that  said  pile  of  timbers  ex- 
tended lengthwise  with  said  avenue,  and  a  few  feet  from 
said  walk,  and  about  four  feet  high ;  that  defendants  negli- 
gently and  carelessly  placed  a  large  timber  about  fourteeii 
feet  long  and  twelve  or  fourteen  inches  wide  and  of  about 
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the  same  thickness  in  said  chains  upon  the  top  of  ^aid  pile  of 
timbers  above  described,  so  that  one  end  of  said  timber  pro- 
jected over  said  pile  of  timbers  and  slightly  over  said  side- 
walk, and  negligently  and  carelessly  allowed  said  timber  so 
placed  to  remain  partially  suspended  in  said  chains  and 
partially  supported  by  said  pile  of  timbers,  so  that  the  same 
would  upon  the  slightest  application  of  force  lose  its  position 
of  equilibrium  and  fall  over  the  edge  of  said  pile  of  timbers, 
knowing  said  position  and  condition  to  be  unsafe  and  danger- 
ous prior  to  May  4,  1902,  and  negligently  and  carelessly 
allowed  said  timber  to  remain  and  be  in  such  condition  and 
position  until  the  time  of  the  injury  hereinafter  described, 
knowing  such  position  to  be  dangerous."  The  complaint  fur- 
ther states,  in  substance,  that  the  timber  in  question  fell  upon 
the  plaintiff  "by  reason  of  the  defective  machinery  in  said 
derrick,  and  the  defective,  negligent,  and  cJareless  manner 
in  which  said  timber  was  secured  and  placed  as  aforesaid, 
and  by  reason  of  the  negligence  and  carelessness  of  defend- 
ants in  so  placing  and  leaving  said  timber."  The  defend- 
ants claim  that  these  allegations  distinctly  charge  that  the 
only  negligence  relied  on  was  the  leaving  a  timber  partially 
suspended  in  the  chains  of  the  defective  derrick  and  partly 
supported  by  the  pile  of  timbers,  and  that  all  testimony  in- 
troduced by  the  plaintiff  tending  to  show  simply  that  the 
timber  was  obliquely  placed  on  the  pile  in  an  imstable  or 
"teetery"  position  was  inadmissible,  because  this  was  not  the 
negligence  pleaded;  and  the  defendants'  further  claim  is 
that,  the  jury  having  found  upon  sufficient  evidence,  in  an- 
swer to  the  fourth  question  of  the  verdict,  that  no  timber  was 
in  any  manner  suspended  in  the  derrick  chains,  all  charges 
of  negligence  made  in  the  complaint  have  been  rebutted,  and 
judgment  should  have  been  rendered  upon  the  verdict  for  the 
defendants.  We  cannot  accede  to  these  propositions.  In  our 
opinion,  such  a  construction  of  the  complaint  would  be  en- 
tirclv  too  narrow  and  technical.     It  is  true  that  the  com- 
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plaint  charges  at  some  length  that  the  unstable  timber  was 
partially  suspended  in  the  derrick  chains^  but,  after  all^  we 
think  it  clear  that  the  gravamen  of  the  charge  of  negligence 
is  that  the  timber  was  left  in  such  a  position  upon  the  pile 
that  slight  application  of  force  would  cause  it  to  fall.  One 
of  the  reasons  given  for  the  instability  was  that  the  timber 
hung  partially  in  the  derrick  chains,  and  this  turns  out  to  be 
unfounded;  but  still  the  material  fact  that  the  timber  was 
in  some  manner  very  insecurely  placed  remains,  notwith- 
standing the  fact  now  appears  that  the  chains  of  the  derrick 
had  nothing  to  do  with  the  instability.  In  other  words,  it 
was  the  instability  of  the  timber  which  waa  the  gist  of  the 
complaint,  and  this  may  well  have  existed  even  thou^  one 
alleged  reason  for  the  instability  was  not  proven. 

Another  contention  made  by  appellants  is  that  the  answer 
to  the  fifth  question  of  the  special  verdict  should  have  been 
stricken  out,  because  there  was  no  credible  evidence  to  sup- 
port it.  By  this  answer  the  jury  found  that  the  plaintiff  was 
six  and  one  half  feet  west  of  the  sidewalk  when  the  timber 
started  to  fall  upon  her.  The  significance  of  this  finding  is 
that  it  determines  the  fact  that  the  plaintiff  and  the  timber 
which  fell  were  within  the  limits  of  Grand  avenue  when  tie 
nccident  happened.  Examination  of  the  record  shows  that 
there  was  much  evidence  to  the  contrary  of  this  finding,  and 
it  might  well  be  that,  were  the  question  an  original  one,  we 
should  be  compelled  to  hold  that  the  evidence  preponderates 
against  the  finding ;  but  there  was  evidence  which  tended  to 
support  the  conclusion  of  the  jury,  and  we  cannot  say  that  it 
was  incredible,  nor  that  all  the  reasonable  probabilities  and 
inferences  were  the  other  way ;  .hence  we  cannot  reverse  the 
ruling  of  the  trial  court  upon  the  question. 

We  pass  now  to  the  main  question  in  the  case,  namely, 
whether  a  verdict  for  the  defendant  should  not  have  been  di- 
rected upon  the  uncontradicted  evidence,  or,  in  default  of 
i'tioh  a  direction,  whether  judgment  should  not  have  been 
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rendered  for  the  defendants  upon  the  special  verdict  and  the 
uncontradicted  evidence.  The  simple  facts  to  be  considered 
in  this  connection  are  that  a  child  five  years  of  age  was  play- 
ing upon  a  pile  of  timber  left  by  defendants  within  the  limits 
of  the  street,  and  was  injured  by  reason  of  a  timber  falling 
upon  her,  which  had  been  insecurely  placed  upon  the  pile; 
there  being  evidence  tending  to  show,  and  the  jury  having 
found,  that  the  insecurity  of  the  timber  was  an  act  of  negli- 
gence on  the  part  of  the  defendants.  The  appellants  claim 
that  the  question  whether  the  pile  of  timber  was  within  the 
limits  of  the  highway  or  not  is  of  no  moment.  The  traveled 
portion  of  the  highway  was  of  ample  width,  and  was  prop- 
orly  prepared  for  travel.  The  strip  which  the  defendants 
used  along  the  margin  of  their  land  upon  which  to  pile  lum- 
ber and  timber,  though  within  the  limits  of  the  street  as  dedi- 
cated, was  used  with  the  consent  of  the  public  authorities,, 
and  did  in  fact  belong  to  the  defendants,  subject  only  to  the 
easement  of  the  public  for  travel ;  and  the  plaintiff  was  not 
using  or  attempting  to  use  the  place  for  travel,  but  for  play^ 
and  hence  was  a  trespasser.  Assuming  that  she  was  a  tres- 
passer, and  that  the  timber  pile  was  rightfully,  in  its  position,, 
the  contention  is  that  there  can  be  no  liability  except  upon 
the  extreme  theory  of  the  doctrine  of  "attractive  nuisances"^ 
as  laid  down  in  the  line  of  cases  generally  known  as  "Turn- 
table  Cftses."  These  cases  are  referred  to  in  the  case  of  Klix 
v.  Niemcn,  68  Wis.  271,  32  N.  W.  223,  as  "a  class  of  cases 
which  hold  the  proprietor  liable  for  injuries  resulting  to  chil- 
dren from  dangerous  machinery  left  unguarded  and  so  ex- 
posed as  to  be  calculated  to  attract  their  interference  witli 
it;"  but  they  are  not  expressly  approved  or  disapproved  in 
that  case^  and  in  fact  the  question  has  never  been  directly 
considered  and  passed  upon  by  this  court,  though  the  reason- 
ing of  the  case  cited  would  seem  rather  opposed  to  the  doc- 
trine than  otherwise.  The  doctrine  in  these  cases  seems  to 
be  that  by  creating  or  leaving  on  one's  premises  a  dangerous 
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machine  or  thing  which  is  especially  calculated  to  attract 
children  to  play  therewith,  one  impliedly  invites  children  on 
his  premises,  and  is  guilty  of  negligence,  if  he  does  not  take 
precaution  to  protect  such  children  from  injury.  Thompson, 
Negligence,  §§  945-1024.  This  doctrine  has  been  debated 
in  many  cases  and  in  many  courts  with  the  result  that  there 
are  many  authorities  supporting  the  doctrine  in  its  broadest 
application,  while  many  repudiate  it  entirely,  and  others 
give  it  qualified  recognition,  and  practically  limit  it  to  rail- 
road turntables.  Appellants'  counsel  argue  very  strongly 
against  the  doctrine,  and  have  submitted  a  markedly  able 
brief  reviewing  the  authorities  on  both  sides  of  the  question, 
and  we  shall  direct  that  the  citations  be  preserved  in  the  re- 
port of  the  case.  We  do  not,  however,  find  it  necessary  to  de- 
cide the  question  in  the  present  case.  This  is  not  the  case 
of  an  owner  of  land  putting  an  attractive  and  lawful  but  dan- 
gerous machine  or  thing  upon  his  own  property  and  leaving 
it  unguarded.  It  is  the  case  of  an  owner  placing  an  unlawful 
nuisance  in  the  highway  and  leaving  it  ungarded.  The  de- 
fendants owned  tLe  land  of  the  highway  to  the  center  line 
thereof  opposite  their  premises,  subject  to  the  public  ease- 
ment of  travel.  They  might  doubtless  temporarily  obstruct 
the  sidewalk  in  the  transaction  of  their  business,  but  they 
had  no  right  to  permanently  store  a  pile  of  timber  in  the 
limits  of  the  highway,  even  opposite  their  own  premises.  The 
timber  was  wrongfully  there,  even  had  the  public  authorities 
assumed  to  consent  to  it.  It  was  a  nuisance  in  fact  and  in 
law.  Had  a  loose  timber  fallen  from  the  pile  by  reason  solely 
of  negligent  piling,  and  injured  a  traveler  passing  on  the 
sidewalk,  there  would  be  little  doubt  of  the  liability  of  the 
defendants,  and  of  the  city  as  well,  provided  the  danger  was 
one  which  had  existed  long  enough  so  that  the  city  officials 
should  have  known  of  it.  Denby  v.  Wilier,  59  Wis.  241,  18 
N.  W.  169.  Does  the  fact  that  the  child  was  not  then  a  trav- 
eler, but  had  turned  aside  for  a  moment  to  follow  a  natural 
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and  childish  iuclixiatioii  to  play^  entirely  selieTe  the  defend^ 
ants  from  liability  ?  Thia  is  the  simple  queatloA  presented^ 
and  it  is  not  entirely  easy  of  solution.  In  this  case  it  ap- 
peared affirmatively  by  the  evidenoe  that  children  were  ac- 
customed to  play  in  and  about  ihe  street  and  the  lumber  yard 
to  the  knowledge  of  defendants,  and  to  such  an  esctent  that 
the  defendants  had  found  it  necessary  to  direct  their  em- 
ployees not  to  allow  children  to  play  in  the  yard  for  fear  they 
would  get  hurt.  But  aside  from  these  facts  the  fact  must 
also  be  considered  that  children  do  play  in  tjbie  public  high- 
ways, and  will  doubtless  continue  to  do  so  as  long  as  child 
nature  remains  the  same  as  it  is  now.  The  child  who  lags 
unwilling  on  the  wpy  to  school  and  chases  a  bri^t-winged 
butterfly,  or  plays  a  game  of  marbles,  or  climbs  a  tempting 
pile  of  timber  in  the  highway  to  play  seesaw  for  a  moment, 
does  not  thereby  become  an  outlaw,  and  when  injured  by  an- 
other's negligence  he  cannot  be  turned  aside  with  the  curt 
remark  that  he  has  ceased  to  travel,  and  become  a  trespasser, 
and  hence  can  complain  of  no  one's  conduct.  BLis  natural 
habits  and  instincts  must  be  in  some  way  and  degree  recog- 
nized. This  court  has  said  that  '^children  playing  in  the 
street  are  entitled  to  consideration."  Meibus  v.  Dodge,  38 
Wis.  300.  The  child  has  a  right  in  the  highway.  It  must 
be  recognized  that  he  will  play  therein  if  occasion  offers.  In- 
deed, we  would  not  have  it  otherwise.  The  man  or  woman 
who  would  wish  to  wholly  stop  the  flow  of  childish  spirits 
while  on  the  highway,  and  turn  the  little  ones  into  men  and 
women  before  their  time,  must  either  have  had  no  childhood 
of  his  own  or  must  have  forgotten  the  fact.  It  would  not  be 
accurate  to  say  that  the  streets  are  made  for  children  to  pay 
in,  but  it  would  be  equally  inaccurate  to  say  that  a  property 
owner  can  totally  disregard  the  fact  that  children  always 
have,  and  probably  always  will,  play  therein.  He  cazmot 
lawfully  lay  anything  like  a  trap  for  the  child  upon  the  high- 
way, and  escape  the  consequences  by  saying  that  the  child 
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would  not  have  been  injured  had  he  confined  himself  to  trav- 
eling exclusively.  The  case  of  Meibus  v.  Dodge,  just  cited, 
is  an  illustration  of  the  principle.  In  this  case  a  man  left  a 
dog,  which  he  knew  to  be  ferocious,  in  his  sleigh  upon  the 
public  street,  and  a  child  passing  upon  the  sidewalk  turned 
aside  and  meddled  with  a  whip  in  the  sleigh,  and  the  dog 
threw  him  down  and  bit  him.  A  judgment  for  the  plaintiff 
was  affirmed.  The  contention  there  was  that  the  child  was 
committing  a  trespass  when  he  meddled  with  the  whip,  and 
hence  was  entitled  to  no  protection;  but  the  argument  was 
rejected,  and  it  was  said  that  the  act  of  the  child  was  one 
which  might  well  be  anticipated ;  that  the  child  did  not  for- 
feit all  claims  to  protection  simply  because  he  turned  aside 
for  a  moment  and  touched  the  whip ;  and  that  the  defendant 
had  no  right  to  leave  a  dog,  which  he  knew  to  be  ferocious, 
unsecured  in  the  public  street,  where  children  were  liable  to 
be  passing,  and  might  be  reasonably  expected  to  indulge  in 
such  childish  acts  as  the  one  in  question.  We  regard  the  rea- 
soning of  the  case  as  quite  satisfactory,  and  in  substance  ap- 
plicable to  the  present  situation.  The  central  idea  is  that 
children  are  liable  always  to  be  upon  the  public  streets,  and 
also  are  liable  to  turn  aside  from  traveling  and  play  or  med- 
dle with  attractive  things  left  thereon;  that  a  reasonable 
man  must  bear  this  fact  in  mind,  and  hence  may  not  negli- 
gently or  willfully  place  upon  the  street  a  dangerous  animal 
or  trap  well  calculated  to  arouse  the  admiration  or  curiosity 
of  a  child,  and,  when  it  has  accomplished  the  natural  result 
which  might  reasonably  be  expected,  escape  the  consequences 
by  saying  that  the  injured  child  should  not  have  yielded  to 
his  curiosity.  It  is  well  known  that  there  is  nothing  much 
more  attractive  to  children  than  a  pile  of  lumber  or  timber, 
especially  one  which  affords  opportunities  for  a  seesaw.  This, 
according  to  the  findings,  was  what  the  defendants  placed 
in  the  street  in  the  present  case,  so  ari'anged  that  the  heavy 
timbers  would  almost  immediatolv  fall  when  tlip   childish 
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amiisenient  commenced.  We  think  there  was  ample  room  for 
the  jury  to  find,  as  they  did,  that  the  act  of  leaving  the  tim- 
ber in  the  highway  in  this  condition  was  actionable  negli- 
gence, and  that  the  result  which  followed  was  one  which 
might  reasonably  have  been  anticipated  by  an  ordinarily 
prudent  man  under  the  circimistances ;  and  we  also  hold  that 
the  fact  that  the  child  turned  aside  from  traveling  to  play 
for  a  brief  time  in  the  highway  does  not  necessarily  prevent 
a  recovery,  although  such  might  be  the  result  in  an  action 
against  the  city  to  enforce  the  statutory  Kability  under  sec. 
1339,  Stats.  1898. 

As  previously  indicated,  we  do  not  decide  what  would  be 
the  result  had  it  appeared  that  the  pile  of  timber  was  not 
upon  the  street,  but  upon  the  defendants'  premises;  nor  do 
we  intimate  any  opinion  thereon.  In  the  present  case  the 
pile  of  timber  was  in  the  highway,  and  this  fact  must  be 
kept  in  mind  at  all  times  in  determining  the  effect  <i£  the 
principles  laid  down. 

By  the  Court, — ^Judgment  affirmed. 


Welch,  Respondent,  vs.  Fiee  Association  of  Phiuldel- 

PHiA,  Appellant. 

January  IS— February  2,  1904. 

Fire  insurance:  General  agent:  Knowledge  of  agent:  Standard 
policy  law:  Estoppel  in  pais:  Waiver:  Statutes:  Proof  of  loss: 
Forfeiture. 

1.  One  who,  as  a  broker,  obtains  for  another,  from  the  regular 
agent  of  an  insurance  company,  a  policy  of  fire  insurance,  de- 
livering it  to,  and  collecting  the  premium  from,  such  other, 
and  paying  the  latter  to  such  agent,  is,  as  to  such  transaction, 
a  general  agent  of  such  company  under  sec.  1977,  Stats.  1S98. 
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2.  Prior  to  the  standard  policy  law,  knowledge  of  the  agent  of  an 

insurance  company,  at  the  time  of  making  a  contract  of  insur- 
ance for  it,  of  facts  affecting  the  validity  thereof,  was  in  re- 
gard thereto  equivalent  to  knowledge  of  such  facts  by  the  com- 
pany. 

3.  Independently  of  the  standard  policy  law,  knowledge  of  an  in- 

surance company,  direct  or  Indirect,  at  the  time  of  issuing  a 
policy  of  Insurance,  of  facts  respecting  the  subject  thereof  af- 
fecting the  validity  of  the  contract,  precludes  it,  on  principles 
of  estoppel  in  pais,  from  taking  advantage  of  such  facts,  in  case 
of  a  loss,  to  escape  liability. 

4.  The  disability  provisions  of  the  standard  policy  law  as  to  waiver 

do  not  abrogate  the  judicial  rule  protecting  a  policy  holder, 
upon  principles  of  estoppel  in  pais,  as  to  clrciftadstances  affect- 
ing the  validity  of  the  contract  known  to  the  Insurance  com- 
IMUiy  at  the  inception  thereof. 

5.  The  clause  of  the  standard  policy  law  expressly  continuing  in 

force  the  rule  charging  an  Insurance  company  with  the  knowl» 
edge  possessed  by  its  agent  at  the  time  of  the  delivery  by  him 
of  a  policy,  was  incorporated  into  such  law  to  prevent  impair- 
ment of  the  legal  effect  of  such  knowledge  as  established  by 
the  decisions  of  this  court. 

6.  The  effect  of  the  rule  so  established  and  preserved  is  that  an  in- 

surance company,  assuming  one  attitude  as  to  known  facts  for 
the  purpose  of  making  an  insurance  contract,  is  not  permitted 
to  sucessfully  assume  a  different  and  inconsistent  attitude  to 
avoid  it. 

7.  There  being  no  provision  in  the  standard  policy,  in  connection 

with  that  requiring  proofs  within  sixty  days  after  the  occur-  V 
rence  of  a  loss,  rendering  failure  to  comply  therewitlk  a  cause 
of  forfeiture,  such  failure  merely  postpones  the  maturity  of 
the  claim  till  sixty  days  after  such  proofs  are  furnished. 

8.  The  principle  last  above  stated  was  an  element  in  the  Judicial 

policy  of  this  state  when  the  standard  policy  law  was  enacted, 
and  was  preserved  therein  by  this  language,  "The  loss  shall 
be  payable  sixty  days  after  the  notice  of  proof  of  loss  required 
has  been  received  by  the  comjMuiy,"  and  by  the  omission  there- 
from of  any  provision  making  failure  to  furnish  proofs  within 
sixty  days  after  a  fire  a  cause  of  forfeiture. 

9.  The  provision  of  the  policy  last  spoken  of,  that  charging  an  in- 

surance company  with  knowledge  possessed  by  its  agent  at  the 
time  of  the  delivery  of  a  policy,  vital  to  the  validity  thereof, 
and  that  charging  the  company  with  knowledge  possessed  by 
its  agent  engaged  in  adjusting  a  loss  thereunder,  were  incor- 
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porated  in  the  standard  policy  in  order  to  prevent  Impairment 
of  existing  rules  on  the  subject,  according  to  the  judicial  policy 
of  tbe  state. 
[Syllabus  by  Mabshall,  J.] 

Appeal  from  a  judgment  of  the  superior  court  of  Douglas 
county:  Chables  Smith,  Judge.    Affirmed. 

Action  to  recover  on  a  fire  insurance  policy.  The  com- 
plaint was  in  the  usual  form.  The  policy  was  issued  April  5. 
1902,  to  run  three  years.  It  was  in  the  standard  form.  The 
insurance  was  $500  on  plaintiiFs  house  and  $200  on  his  per- 
sonal property  therein.  The  fire  occurred  August  12, 1902. 
Proofs  of  loss  were  furnished  def^idant  November  11th 
thereafter.  The  amount  sought  to  be  recovered  is  $500.  De- 
fendant answered  claiming  a  forfeiture  for  noncompliance 
\vith  a  condition  of  the  policy  requiring  proofs  of  loss  to  be 
furnished  the  company  within  sixty  days  after  the  fire,  and 
further  because  he  had  only  a  leasehold  interest  in  the  land 
upon  which  his  house  was  located,  while  the  policy  expressly 
provided  that  it  should  be  of  no  effect  if  his  title  was  other 
than  absolute,  unless  otherwise  provided  by  agreement  in- 
dorsed upon  the  policy  and  added  thereto;  and  that  it  con- 
tained the  further  provision  that  no  agent  or  officer  or  rep- 
resentative of  the  company  should  have  the  power  or  be 
doom(Hl  to  have  waived  any  condition  of  the  policy  unless 
such  waiver  should  be  indorsed  upon  or  added  to  the  policy. 

The  evidence  was  to  the  effect  that  proofs  of  loss  were  de- 
livered to  defendant  as  stated  in  the  complaint ;  that  plaint- 
iff's title  to  the  realty  was  as  stated  in  the  answer;  that  no 
change  in  writing  was  made  in  tlie  insurance  contract  from 
the  standard  policy;  that  Fowler,  who  obtained  the  policy 
for  plaintiff,  was  not  an  agent  for  defendant  except  by  force 
of  the  statute;  that,  acting  in  the  capacity  of  a  broker,  he 
obtained  the  policy  for  plaintiff  from  Loney  &  Peckham,  de- 
fendant's agents ;  that  he  delivered  it  to  plaintiff,  receiving 
from  him  the  premium  therefor  and  turning  it  over  to  such 
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agents  for  the  benefit  of  defendant,  and  that  they  had  such 
benefit;  that  at  the  time  of  the  making  of  the  insurance  con- 
tract such  broker  was  fully  informed  as  to  the  nature  of 
plaintiff's  title;  that  he  was  an  insurance  a^nt,  and  when 
applied  to  for  a  policy  was  informed  as  to  the  nature  of 
plaintiff's  title;  that  thereupon  he  informed  plaintiff  that 
his  company  would  not  insure  the  property,  but  that  he  would 
endeavor  to  obtain  a  policy  for  him  in  some  other  company ; 
that  Loney  &  Peckham,  defendant's  agents,  had  no  knowl- 
edge at  the  time  of  the  delivery  of  the  policy  of  the  character 
of  defendant's  title. 

On  the  controverted  questions  of  fact  the  jury  found  spe- 
cially that  plaintiff's  house  was  not  totally  destroyed;  that 
it  was  injured  to  the  extent  of  $100,  and  that  his  personal 
property  was  injured  to  the  extent  of  $200.  Defendant 
moved  for  judgment,  upon  the  verdict  and  the  uncontroverted 
facts,  dismissing  the  complaint,  which  was  denied.  A  mo- 
tion for  judgment  in  favor  of  plaintiff  upon  the  verdict  for 
$300  and  interest  was  granted,  and  judgment  was  rendered 
accordingly. 

Victor  Linley,  for  the  appellant. 

For  the  respondent  the  cause  was  submitted  on  the  brief  of 
Archibald  McKay. 

Mabshall,  J.  A  decision  in  appellant's  favor  of  one  or 
more  of  these  questions  would  require  a  reversal:  (1)  Was 
the  person  who  procured  the  policy  for  respondent,  delivered 
the  same  to  him,  received  the  premium  therefor  and  paid  it 
to  appellant  through  its  agents,  Loney  &  Peckham,  its  gen- 
eral agent  under  the  laws  of  this  state  ?  (2)  If  he  was  such 
agent,  so  that  his  knowledge  of  the  true  character  of  respond- 
ent's title  must  be  deemed  equivalent  to  knowledge  thereof 
by  appellant,  can  the  latter  yet  defeat  his  claim  because  of 
the  forfeiture  clause  respecting  the  title  to  the  subject  of 
insurance  being  other  than  absolutely  vested  in  him,  and  tlic 
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prohibition  of  any  change  in  the  insurance  contract  by  any 
representative  of  appellnnt  except  by  agreement  indorsed 
thereon  or  added  thereto  ?  (3)  Did  failure  to  furnish  proofs 
of  loss  within  the  time  stipulated  in  the  policy  terminate  ap- 
pellant's liability  ? 

The  first  question  is  covered  by  the  statute  (sec  1977, 
Stats.  1898).    It  provides: 

"Whoever  solicits  insurance  on  behalf  of  any  .  .  .  per- 
son desiring  insurance  of  any  kind,  or  transmits  an  applica- 
tion for  or  a  policy  of  insurance,  other  than  for  himself,  to 
-or  from  any  such  corporation,  or  who  makes  any  contract  for 
insurance,  or  collects  any  premium  for  insurance^  or  in  any 
manner  aids  or  assists  in  doing  either,  or  in  transacting  any 
business  of  like  nature  for  any  insurance  corporation,  .  .  . 
sliall  be  held  to  be  an  agent  of  such  corporation  to  all  in- 
tents and  purposes  unless  it  can  be  shown  that  he  receives 
no  compensation  for  such  services." 

No  argument  is  needed  to  demonstrate  that  the  acts  of 
Fowler  in  reference  to  the  policy  in  question  satisfy  some 
one  of  the  circumstances  mentioned  in  the  statute,  fixing  his 
status,  to  have  been  that  of  a  general  agent  of  appellant.  It 
is  contended  that,  as  he  acted  in  the  capacity  of  broker, 
Loney  &  Peckham  being  the  regular  agents  of  appellant, 
whatever  business  he  did  was  either  for  such  agents  or  for 
the  assured,  hence  that  the  statute  does  not  apply.  That  is 
'clearly  ruled  otherwise  by  John  R.  Davis  L,  Co.  v.  Hartford 
F.  Ins.  Co.  95  Wis.  226,  70  N.  W.  84 ;  Schomer  v.  Hekla  F. 
Ins.  Co.  50  Wis.  575,  7  N.  W.  544,  and  other  cases,  in  which 
it  is  held  that  a  person  who  procures  a  policy  of  fire  insur- 
ance for  another  from  the  agent  of  the  insurance  company 
issuing  the  same,  acts  in  a  twofold  capacity;  that  of  agent 
for  the  insured,  and,  by  force  of  the  statute,  agent  for  the  in- 
surer; and  that  his  knowledge  at  the  inception  of  the  con- 
tract is  deemed  to  be  that  of  the  company  the  same  as  if  he 
were  r^ilarly  employed  by  it  as  its  general  agent 

Upon  the  second  question  submitted,  it  appears  that,  unless 
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the  ruling  should  be  different  under  the  standard  policy  law^ 
then  independently  thereof,  it  must  be  conceded  that  the  as- 
surer cannot  defeat  respondent's  claim  because  of  any  defect 
in  the  title  to  his  property  known  to  Fowler  when  the  con- 
tract was  made,  regardless  of  the  terms  of  such  contract.  In 
Roberts  v.  Gordinental  Ins.  Co,  41  Wis.  321,  after  citing  a 
long  line  of  decisions  in  this  court,  it  was  said,  in  effect,  that 
if,  when  the  agent  of  an  insurance  company  delivers  a  policy 
of  insurance,  he  has  knowledge  of  the  facts  as  regards  the 
subject  of  the  insurance  inconsistent  with  the  terms  of  the 
policy,  the  assurer,  by  accepting  the  premiimi,  is  estopped 
from  declaring  the  policy  void  because  the  terms  thereof 
were  not  so  changed  in  writing  as  to  conform  to  the  facts. 
There  have  been  many  subsequent  decisions  to  the  same 
effect.  Eenier  v.  Dwelling  HoiLse  Ins.  Co.  74  Wis.  94,  42 
N.  W.  208 ;  Zell  v.  Herman  F.  M.  Ins.  Co.  75  Wis.  521,  44 
N.  W.  828;  Stanhilber  v.  Mut.  MUl  Ins.  Co.  76  Wis.  285^ 
45  K  W.  221 ;  Bourgeois  v.  N.  W.  Nat.  Ins.  Co.  86  Wis. 
606,  57  IT.  W.  347 ;  Ooss  v.  Agricultural  Ins.  Co.  92  Wis. 
233,  65  N.  W.  1036 ;  Schvltz  v.  Caledonian  Ins.  Co,  94  Wis. 
42,  68  N.  W.  414 ;  Johnston  v.  N.  W.  Live  Stock  Ins.  Co. 
94  Wis.  117,  68  K  W.  868 ;  De  Witt  v.  Home  Forum,  9& 
Wis.  305,  70  N.  W.  476;  St.  Clara  Female  Academy  v. 
N.  W.  Nat.  Ins.  Co.  98  Wis.  257,  73  N.  W.  767;  Hobkirk 
V.  Phcmix  Ins.  Co.  102  Wis.  13,  16,  78  K  W.  160.  These 
propositions,  independently  of  statutory  change,  are  therein 
firmly  established:  (1)  Knowledge  of  an  agent  of  an  insur- 
ance compcny  at  the  time  of  delivering  one  of  its  policies,  of 
facts  regarding  the  subject  of  the  insurance  inconsistent  with 
the  stipulations  in  the  policy  in  respect  thereto,  is  in  legal 
effect  knowledge  of  the  company.  (2)  A  person  who  delivers 
the  policy  and  receives  the  premium,  though  acting  as  a 
broker,  is  also  agent  for  the  company  within  the  foregoing 
rule  by  force  of  the  statute.  (3)  If  an  insurance  company 
delivers  one  of  its  policies  and  receives  the  premium  therefor 
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with  knowledge  of  facts  rendering  it  void  when  its  terms  are 
applied  to  suoh  facts,  in  legal  effect  it  thereby  assures  its 
customer  that  as  r^ards  the  contract  the  condition  of  the 
property  shall  be  considered  in  all  respects  according  to  the 
<!all8  of  such  contract,  regardless  of  the  truth  of  the  matter, 
and  invites  him  to  rely  thereon;  and  such  invitation  being 
accepted,  the  company  is  estopped  from  thereafter  changing 
its  position  to  the  prejudice  of  the  assured,  though  the  policy 
<ieclares  that  no  condition  thereof  is  subject  to  waiver  except 
by  written  agreement  indorsed  thereon  or  added  thereto. 
(4)  The  doctrine  of  waiver,  strictly  so  called,  is  not  involved 
in  the  last  foregoing  rule.  It  rests  solely  on  the  principle  of 
estoppel  m  pais, — the  principle  that  one  person  cannot  as- 
«imie  a  position  in  his  business  relations  with  another  in  re- 
spect to  a  transaction  of  a  pecuniary  nature  Vijyon  which  such 
other,  acting  reasonably,  has  a  right  to  rely,  and  after  sucli 
other  has  so  acted  change  his  position  to  that  other's  preju- 
dice and  obtain  judicial  aid  to  enable  him  to  effectuate  his 
fraudulent  purpose. 

It  is  confidently  insisted  in  appellant's  behalf  that  the 
standard  policy  law  has  changed  the  foregoing  judicial  rule, 
and  that  this  court  has  so  held.  There  is  some  warrant 
therefor,  though  a  careful  examination  of  all  the  decisions 
bearing  on  the  subject  shows  that  the  court  has  not  com- 
mitted itself  to  the  extent  claimed  by  counsel.  There  arc 
three  classes  of  cases  to  be  considered:  (1)  Those  involving 
policies  made  after  ch.  195,  Laws  of  1891,  was  passed,  and 
when  it  was  supposed  to  be  valid;  (2)  those  decided  after 
such  law  was  condemned  as  unconstitutional,  but  wherein  it 
was  referred  to  in  a  way  to  indicate  that  the  decisions  might 
have  been  otherwise  had  the  attempted  legislation  been  ef- 
fective; (3)  decisions  made  as  to  policies  governed  by  the 
present  valid  policy  law.  The  provisions  under  the  first  law, 
as  regards  the  questions  involved  here,  are  similar  to  those 
in  the  later  law  except  for  an  additional  clause  which  will 
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be  refered  to  at  length  later.  So  far  as  declarations  were 
made  in  the  decision  respecting  the  effect  of  such  provisions 
npon  the  precise  question  now  here,  they  should  be  consid- 
ered authoritative  and  followed  unless  clearly  wrong. 

The  only  case  of  special  significance  in  the  first  class  above 
mentioned  is  Bourgeois  v.  N.  W.  Nat  Ins.  Co.  86  Wis.  606, 
57  N.  W.  347.  Language  was  there  used  to  the  effect  that 
the  legislative  purpose  was  to  have  but  one  form  for  insur- 
ance contracts,  to  require  it  to  be  in  Avriting,  and  to  confine 
all  inquiries  as  to  the  legal  right  of  the  parties  to  the  state- 
ments therein.  The  only  application  of  that  embodied  in 
the  decision  was  this :  It  was  held  that  a  verbal  promise  by 
an  agent  at  the  time  of  delivering  the  policy,  that  the  as- 
sured might  thereafter  do  things  respecting  the  subject  of  the 
insurance  inconsistent  with  the  terms  of  the  policy,  is  with- 
in the  prohibition  of  any  agreement  respecting  the  subject 
of  the  insurance  other  than  one  indorsed  upon  the  policy  or 
added  thereto  and  within  the  prohibition  respecting  waiver 
by  agents.  The  doctrine  of  waiver,  strictly  so  called,  wps 
what  was  in  the  mind  of  the  court.  That  of  estoppel  pre- 
venting the  company  from  breaching  good  faith  with  its 
patron  by  issuing  to  him  a  policy  and  taking  his  money 
therefor  with  knowledge  of  conditions  rendering  it  at  once 
void,  was  not  suggested  or  involved. 

Dowling  v.  Lancashire  Ins.  Co,  92  Wis.  63,  65  N.  W.  738 ; 
Goss  V.  Agricultural  Ins.  Co.  92  Wis.  233,  65  N.  W.  1036 ; 
McDonald  v.  Fire  Asso.  of  Phila.  93  Wis.  348,  67  K  W. 
719 ;  HobJcirJc  v.  Phcenix  Ins.  Co.  102  Wis.  13,  78  N.  W. 
160,  are  in  the  second  class  referred  to.  The  reasoning  in 
each  of  them  is  that  there  was  an  effectual  waiver  of  a  condi- 
tion contained  in  the  policy  under  the  judicial  rule,  that  not 
having  been  abrogated  by  the  law  of  1891  since  such  law 
was  void.  It  is  fair  argument  to  say  from  those  decisions 
that  had  the  law  been  regarded  as  binding,  they  would  have 
been  to  the  effect  that  the  standard  policy  law  did  abrogate 
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the  judicial  rule  declared  and  applied  in  Btnier  v.  Dwelling 
House  Ins.  Co.  74  Wis.  94,  42  N.  W.  208,  and  similar  cases, 
though  the  court  stopped  short  of  saying  that  The  strongest 
language  on  the  subject  is  in  Hobkirk  v.  Phcenix  Ins.  Co.  as 
follows : 

Ch.  195,  Laws  of  1891,  was  enacted  for  the  purpose  of 
prescribing  a  written  form  of  policy  which  would  prevent 
any  waiver  of  any  conditions  therein,  except  as  therein  pre- 
scribed. On  the  assumption  that  that  act  was  valid,  this 
court  held,  in  effect,  that  the  conditions  and  provisions  of 
such  standard  policy  were  binding,  and  could  not  be  changed 
or  waived,  except  in  the  manner  indicated,  referring  to  Bour- 
geois V.  N.  W.  Nat  Ins.  Co.  supra. 

The  law  of  1891  being  void,  no  decision  upon  the  point 
here  involved  was  necessary,  nor  was  in  fact  made  in  any 
of  such  cases.  The  nearest  approach  thereto  was  in  Bour- 
geois V.  N.  W.  Nat.  Ins.  Co.  supra,  decided  before  the  in- 
validity of  the  law  was  discovered,  which  went  on  the  doc- 
trine of  waiver,  strictly  so  called,  and  the  effect  of  the  statute 
in  respect  thereto. 

Straker  v.  Phenix  Ins.  Co.  101  Wis.  413,  77  N.  W.  752, 
had  to  do  with  a  policy  issued  under  the  present  law,  and 
the  effect  of  knowledge  of  the  agent  of  acts  of  the  assured 
during  the  life  of  his  contract  increasing  the  fire  hazard,  as 
regards  waiving  the  condition  of  the  policy  rendering  the 
same  void  in  case  of  any  such  increase  unless  permitted  by 
agreement  with  the  company  indorsed  upon  the  policy  or 
added  thereto.  While  the  standard  policy  law  was  referred 
to  as  vital  to  the  question  in  the  case  and  the  decision  was 
largely  based  on  what  was  said  in  Bourgeois  v.  N.  W.  Nat 
Ins.  Co.  it  is  apparent  that  not  only  was  the  turning  question 
governed  by  the  law  of  waiver,  strictly  so  called,  but  the  de- 
cision could  not  have  been  different  had  there  been  no  statu- 
tory policy  law.  The  court  has  never  held,  in  the  face  of  a 
policy  provision  forfeiting  the  contract  for  a  violation  of  its 
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provisions  by  the  assured  after  the  issuance  thereof,  such 
provision  being  accompanied  by  a  stipulation  that  it  shall 
not  be  deemed  waived  other  than  by  a  writing  indorsed 
thereon,  that  a  waiver  could  take  plaoe  in  any  other  manner. 
The  court  has  often  held  to  the  contrary.  Hankins  v.  Bock- 
ford  Ins.  Co.  70  Wis.  1,  35  "N.  W.  34 ;  Carey  v.  German  Am. 
Ins.  Co.  84  Wis.  80,  54  N.  W.  18 ;  Burr  v.  German  Ins.  Co. 
84  Wis.  76,  54  N.  W.  22.  The  principle  involved,  however, 
has  little  if  any  analogy  to  that  of  estoppel  as  applied  in 
Benier  v.  Dwelling  Hoiise  Ins.  Co.  and  similar  cases,  though 
it  is  true  that  the  term  "waiver"  has  been  commonly  used  in 
such  a  way  as  to  indicate  to  the  contrary.  In  Matthews  v. 
Capital  F.  Ins.  Co.  115  Wis.  272,  91  N.  W.  675,  a  clear  dis- 
tinction was  drawn  between  the  two  principles.  Although  it 
was  there  said  that  waiver  is  commonly  applied  to  acts  going 
to  the  validity  of  the  contract  rather  than  those  in  regard  to 
establishing  liability  thereon  after  the  happening  of  a  loss, 
it  is  made  clear  that  the  acts  going  to  such  validity  which 
were  in  the  mind  of  the  court,  were  those  occurring  after 
the  making  of  the  contract  and  before  a  loss ;  not  those  in- 
volved in  its  inception.  It  cannot  be  dotibted  that,  in  the 
absence  of  any  l^slative  regulation  to  the  contrary,  an  in- 
surance company  may  be  guilty  of  such  conduct  in  the  mak- 
ing of  an  insurance  contract  as  to  estop  it  from  successfully 
pleading  the  truth  as  regards  the  condition  of  the  subject  of 
the  insurance  inconsistent  with  the  terms  of  the  policy,  to 
avoid  paying  a  loss  to  the  policy  holder  occasioned  by  an  in- 
jury to  or  destruction  of  such  subject. 

After  a  careful  consideration  of  the  matter  we  are  un- 
ftble  to  discover  any  very  good  reason  for  holding  that  it  was 
intended  by  the  legislature,  in  enacting  the  standard  policy 
law,  to  abrogate  the  judicial  rule  so  firmly  established,  as 
above  indicated.  It  is  quite  apparent  that  the  contrary  was 
intended.  In  the  closing  paragraph,  sec.  1941 — 62,  Stats. 
1S98,  occurs  this  significant  language,  following  the  dis- 
Vol.  120—30 
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ability  clauses  upon  which  appellant  relies  as  indicating  an 

intention  to  change  the  judicial  rule: 

"Up  to  the  time  of  the  delivery  of  the  policy  to  assured, 
in  all  transactions  relating  to  this  policy  or  to  the  property 
herein  insured,  between  the  assured  and  any  agent  of  the 
company,  knowledge  of  the  agent  shall  be  knowledge  of  the 
company;  and  in  all  transactions  relating  to  the  subject  of 
insurance,  between  the  insured  and  any  agent  of  the  com- 
pany after  loss,  knowledge  of  the  agent  shall  be  knowledge 
of  the  company." 

It  must  be  presumed  that  the  word  "agent"  was  there  used 
in  the  sama  sense  as  in  sec.  1977.  Why  was  that  clause 
framed  so  perfectly  voicing  the  foundation  principle  of  the 
doctrine  in  Renter  v.  Dwelling  House  Ins,  Co.  and  similar 
cases,  if  it  were  intended  to  abrogate  the  judicial  rule,  as  we 
have  termed  it^  as  regards  estopping  the  company  by  occur- 
rences characterizing  the  making  of  the  contract,  or  the  fur- 
ther rule  in  respect  to  estopi)el  by  conduct  of  the  company 
acting  by  its'  agent  after  loss,  referred  to  in  Matthews  v. 
Capital  F,  Ins.  Co.  supra,  and  well  established  in  the  law  of 
insurance,  at  the  time  the  policy  law  was  enacted  ?  Could 
there  have  been  fftiy  other  purpose  than  to  extend  to  policy 
holders,  by  legislative  enactment,  the  same  protection  they 
had  theretofore  enjoyed  when  the  making  of  their  contracts 
was  wholly  under  the  control  of  the  parties  thereto  ?  What 
object  was  there  in  embodying  the  clause  under  considera- 
tion in  the  law  at  all  if  it  were  not  to  be  treated  as  an  excep- 
tion to  that  part  immediately  preceding  it,  the  disability  pro- 
visions upon  which  appellant  relies  ?  If  the  two  clauses  are 
not  to  stand  together,  the  latter  being  an  exception  in  a  sense, 
to  the  former,  then  the  latter  would  seem  to  be  clear  surplus- 
age. The  latter  clause  was  not  in  the  policy  prepared  by  the 
insurance  commissioner  under  the  law  of  1891,  which  was 
in  part  construed  by  the  court  in  Bourgeois  v.  N.  W.  Nai. 
Ins.  Co.  while  that  part  of  sec.  1941 — 62  preceding  it  is  a 
verhatim  copy  of  the  commissioner's  form.     That  circum- 
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stance  renders  it  well-nigh,  if  not  decidedly  beyond  reason- 
able controversy,  that  the  added  language  was  used  to  incor- 
porate into  the  statute,  in  eflFect,  existing  law  as  found  in  the 
<iecisions  of  this  court. 

If  we  were  to  entirely  overlook  the  latter  part  of  the  stand- 
ard policy  above  discussed,  and  yet  give  effect  to  the  judicial 
rule,  as  in  Renier  v.  Dwelling  House  Ins.  Co.  it  would  not 
seem  to  violate  the  disability  clause  thereof  on  the  subject 
of  waiver,  since,  as  we  have  seen,  it  does  not  deal  with  that 
subject  in  any  proper  sense.  Such  giving  effect  works  no 
change  in  the  policy,  strictly  speaking.  It  only  estops  the 
assurer,  by  reason  of  its  conduct,  from  successfully  alleging 
that  the  situation  of  the  subject  of  insurance  is  not  as  indi- 
cated therein.  In  other  words,  the  rule  stands  guard  over 
the  rights  of  the  policy  holder,  protecting  him  from  loss  by 
reason  of  the  assurer  assuming  one  attitude  with  knowledge 
of  all  the  facts,  for  the  purpose  of  making  a  policy  contract, 
and  then  assuming  another  and  inconsistent  attitude  to  avoid 
it.  If  the  doctrine  is  right  independently  of  the  standard 
policy  law,  it  seems  that  nothing  therein  on  the  subject  of 
waiver  condemns  it,  while  in  connection  with  such  subject, 
as  we  have  indicated,  there  seems  to  have  been  an  attempt 
made  to  make  such  doctrine  a  part  of  the  statute.  It  could 
"not  be  successfully  contended  that  it  was  the  purpose  of  the 
legislature  to  enable  insurance  companies  to  profit  by  what 
ivas  regarded  at  the  time  of  its  enactment  as  a  fraud,  with- 
out some  clear,  unmistakable  language  to  that  effect.  Cer- 
tainly, in  the  face  of  plain  indications  to  the  contrary,  such 
a  contention  can  find  no  favor  here. 

It  is  well  understood  that  the  judicial  rule  here  discussed 
IS  peculiar  to  insurance  contracts,  and  significantly  excep- 
tional in  that  it  ignores  the  familiar  principle  applied  to 
■written  obligations  generally,  that  he  who  becomes  a  party  to 
such  an  obligation  is  presumed  to  have  knowledge  of  its  con- 
tents and  is  bound  thereby,  unless  by  some  artifice  resorted 
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to  by  the  other  party  thereto,  reasonably  calculated  to  pre- 
vent or  deter  him  from  obtaining  such  knowledge,  he  is  so 
prevented  or  deterred.  Bostwick  v.  Mid.  L.  Ins.  Co.  IIG 
Wis.  392,  89  N.  W.  533,  92  N.  W.  246.  As  an  original 
proposition  it  would  bo  difficult  to  justify  that  special  favor 
to  policy  holders  in  actions  to  recover  losses  sustained.  The 
long  line  of  decisions  in  this  state  supporting  it,  however, 
precludes  any  change  thereof  other  than  by  legislative  enact- 
ment. The  authorities  elsewhere  are  not  all  in  harmony 
with  it.  A  very  few  condenin  it.  Northern  Assur.  Co.  v. 
Grand  View  B.  Asso.  183  U.  S.  30^,  22  Sup.  Ct.  133,  is  a 
significant  instance  thereof.  In  that  case  the  departure  from 
general  principles  is  most  vigorously  condemned  in  this  lan- 
guage: 

"It  is  manifest  that  the  theory  that  such  parol  evidence, 
though  it  may  not  be  competent  to  change  the  written  con- 
tract, may  be  received  for  the  purpose  of  raising  an  estoppel 
in  pais,  is  a  mere  invasion  of  the  rule  excluding  parol  testi- 
mony when  offered  to  alter  a  written  contract.  A  party 
suing  on  a  contract  in  an  action  at  law  must  be  conclusively 
presumed  to  be  aware  of  what  the  contract  contains,  and  the 
legal  effect  of  his  agreement  is  that  its  teims  shall  be  com- 
plied with." 

The  court  said  further,  in  effect,  the  only  exception  to 
that  is  where,  by  fraud,  a  person  is  induced  to  accept  a  con- 
tract different  from  the  one  agreed  upon,  in  excusable  ignor- 
ance of  the  variance.  The  exception  thus  condemned  has  the 
sanction  of  some  forty  years  of  our  judicial  history  and  of 
the  general  run  of  authorities.  Under  tke  circumstances  we 
do  not  feel  warranted  in  overturning  it  or  seriously  ques- 
tioning the  wisdom  of  it 

The  conclusion  to  which  we  have  arrived  is  supported  by 
the  courts  generally  where  a  policy  law  exists.  That  is  amply 
shown  by  citations  in  the  brief  of  counsel  for  respondent, 
and  the  absence  of  authorities  to  the  contrary  in  that  of  ap- 
pellant, and  our  own  inability  to  discover  any.    In  the  sup- 
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porting  authorities  it  appears  that  there  was  no  judicial  hesi- 
tation in  holding  that  a  policy  like  ours  does  not,  in  letter  or 
in  spirit,  affect  the  established  rule  that  an  insurance  com- 
pany, barring  fraud  upon  it,  participated  in  by  ths  assured 
iind  its  agent  (Koerts  v.  Grand  Lodge,  Hermann's  Sons,  119 
Wis.  520,  97  N.  W.  163),  cannot  avoid  the  effect  of  the  law 
charging  it  with  knowledge  which  its  agent  has  at  the  time 
of  delivering  its  policy  of  insurance,  respecting  the  condition 
of  the  subject  thereof.  In  all  cases,  or  most  of  them,  waiver 
is  sharply  distinguished  from  estoppel  Forward  v,  Con- 
tinental  Ins.  Co.  142  N.  Y.  382,  37  N.  E.  615 ;  Wood  v. 
Am.  F.  Ins.  Co.  149  N.  Y.  382,  44  N.  E.  80 ;  Bobbins  v. 
Springfield  F.  &  M.  Ins.  Co.  149  N.  Y.  477,  44  N.  E.  159 ; 
Skinner  v.  Norman,  165  N.  Y.  565,  59  N.  E.  309;  Hadley 
V.  New  Hampshire  F.  Ins.  Co.  55  N.  H.  110;  Spalding  v. 
New  Hampshire  F.  Ins.  Co.  71  K  H.  441,  52  Atl.  858 ; 
Clawson  v.  Citizens^  Mut.  F.  Ins.  Co.  121  Mich.  591,  80 
K  W.  573. 

Counsel  for  appellant  cites  the  Minnesota  supreme  court 
as  holding  contrary  to  the  foregoing  in  Anderson  v,  Man- 
chester F.  Assar.  Co.  59  Minn.  182,  60  K  W.  1095,  63 
N.  W.  241.  We  do  not  so  understand  that  case.  Two  points 
were  there  involved;  one  being  that  discussed* here,  and  the 
other  the  constitutionality  of  the  standard  policy  law.  Both 
were  at  first  decided  in  favor  of  the  company,  one  justice  ex- 
pressing doubt  and  favoring  a  rehearing,  and  another  dis- 
senting particularly  on  the  first  point.  A  reargument  was 
ordered,  and  on  tlie  final  disposition  of  the  case  the  justice 
who  dissented  at  first  wrote  the  opinion,  by  whieli  the  de- 
cision was  rested  solely  on  the  unconstitutionality  of  the  law. 
The  other  point  was  entirely  omitted  from  the  case. 

Appellant's  last  point  is  ruled  in  favor  of  respondent  by 
FMley  v.  Phenix  Ins.  Co.  95  Wis.  618,  70  X.  W.  828.  That 
is  in  accordance  with  the  general  rule  laid  down  in  the  text- 
books and  supported  by  an  abundance  of  «uthority,  that  a  re- 
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quirement  in  a  policy  of  insurance  as  regards  furnishing  the^ 
proofs  of  loss  within  a  specified  time,  not  coupled  with  any 
provision  making  failure  to  comply  therewith  a  cause  of  for- 
feiture, at  the  most  only  affects  the  maturity  of  the  claim. 
Joyce,  Ins.  §  3282.  That  was  the  doctrine  of  this  court 
when  tho  standard  policy  law  was  framed,  and  in  harmony 
therewith  no  forfeiture  clause  was  incorporated  therein  in 
connection  with  the  requirement  for  proofs  of  loss,  but  thia- 
langi^age  was  so  incorporated : 

"The  loss  shall  become  payable  sixty  days  after  notice  and 
proofs  of  loss  herein  required  have  been  received  by  this  com- 
pany."   Sec.  1941—67,  Stats.  1898. 

The  fundamental  principle  involved  is  that  forfeitures  are 
not  favored  and  will  be  held  not  to  have  been  intended  in  the 
absence  of  language  clearly  indicating  the  contrary.  That 
applies  as  well  to  a  law  as  to  a  contract.  So,  though  in  Flat- 
ley  V.  Phenix  Ins,  Co.  the  question  was  raised  as  regards  a 
contract  which  at  its  inception  was  wholly  under  the  control 
of  the  parties  thereto,  it  having  been  issued  before  we  had 
a  valid  policy  law,  it  applies  just  as  strongly  in  this  casa 
Moreover,  the  doctrine  of  the  court,  as  indicated,  was  in 
effect  incorporated  into  the  policy. 

By  the  Covert — The  judgment  is  affirmed. 


City  of  Waukesha,  Appellant,  vs.  Eandles  and  another, 

Respondents. 

January  14 — February  2,  IdOJf, 

Municipal  corporations:  Streets  and  sidewalks:  Improvements:  Abut-- 
ting  owners:  Parties  to  proceedings:  Statutes:  Construction, 

1.  Sec.  925 — 175,  Stats.  1898,  of  the  general  charter  law,  gives  cities^ 
the  power  to  improve  streets,  end  subch.  XIX  (sees.  925 — 201 
to  925 — 207,   Stats.  1898),  provides  how,  in  the  construction: 
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and  maintenance  of  sidewalks,  these  powers  shall  be  exercised, 
and  that  the  expense  of  every  original  construction  and  relay- 
ing of  sidewalks  is  chargeable  upon  the  lots  abutting  upon  the 
improved  part  of  the  streets.    Held: 

(1)  That  such  liability  on  the  part  of  the  lot  owner  makes 
him  an  interested  party  to  the  proceedings  resulting  In  such 
Improvements,  and  vests  him  with  the  right  to  insist  that  the 
course  of  action  prescribed  be  followed  by  the  representatives 
of  the  «-lty  in  executing  and  carrying  out  such  Improvements. 

(2)  That  the  city  is  limited  to  the  course  therein  prescribed, 
in  constructing,  maintaining,  and  Improving  sidewalks,  and  is 
liable  for  injuries  resulting  from  illegal  proceedings. 

2.  Sec.  925—204,  Stats.  1898,  as  amended  by  ch.  173,  Laws  of  1899, 
provides  that  it  shall  be  the  duty  of  the  owner  of  every  lot, 
abutting  upon  an  improved  street  or  a  street  ordered  to  be  im- 
proved, whereon  the  grading  for  a  sidewalk  has  been  done  for 
ten  days  or  more,  to  lay  at  his  own  expense  a  standard  side- 
walk' in  front  of  the  same,  etc.,  and  that  whenever  the  board 
of  public  works  shall  declare  any  sidewalk  unsafe,  defective 
or  insufficient,  and  require  the  same  to  be  removed  and  re- 
placed with  a  new  sidewalk,  it  shall  be  the  duty  of  the  abut- 
ting lot  owner  to  lay  a  standard  sidewalk  within  three  days 
after  service  of  the  order  made  by  the  board  of  public  works 
requiring  the  removal  and  relaying  of  the  sidewalk.  It  ap- 
peared, among  other  things,  that  on  July  15  the  board  of  pub- 
lic works  of  the  plaintiff  city,  by  resolution,  condemned  de- 
fendants' sidewalk  as  insufficient  and  unsafe,  and  ordered  grad- 
ing and  relaying  of  the  same;  that  on  August  5  the  permanent 
improvement  of  the  street  in  front  of  defendants'  premises 
was  ordered;  that  on  August  20  defendants  were  served  with 
the  order  of  July  15  and  notice  to  grade  tWte  street  and  re- 
build a  standard  tar  sidewalk  on  the  established  graJe,  in 
place  of  the  former  one,  within  three  days,  and  that,  on  de- 
fendants* refusal  to  comply  with  such  order  and  notice,  the 
board  on  August  25,  let  the  contract  for  the  building  of  the 
sidewalk,  but  defendants  prevented  the  contractor  from  carry- 
ing it  out.  It  further  appeared  that  the  city  officials  had  done 
nothing  to  grade  the  street  under  the  order  of  August  6,  and 
that  they  contemplated  eAensive  grading  of  the  sidewalk  por- 
tion of  the  street — filling  to  the  depth  of  five  or  six  feet,  and 
cutting  down  to  a  depth  of  about  two  feet — to  make  it  con- 
form to  the  established  grade.    Held: 

(1)  That  the  building  of  such  sidewalk  was  an  improvement 
permanent  in  its  nature  and  not  a  repair  for  temporary  use 
until  the  contemplated  permanent  improvement  be  executed. 
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(2)  That  defendants  could  not  be  required  to  do  the  work 
prescribed  by  the  order  of  July  15,  under  the  statutory  pro- 
visions authorizing  the  rebuilding  of  an  insufficient  and  de- 
fective walk. 

(3)  That  defendants  had  the  ri^ht  to  insist  that  the  grad- 
ing for  the  sidewalk  should  be  considered  part  of  the  per^ 
manent  Improvement  of  the  street,  and  let  by  contract  with 
the  other  work  on  such  street,  and  that  the  expense  thereof  be 
borne  in  all  respects  like  that  of  improving  the  streets. 

(4)  That  defendants  were  entitled  to  have  ten  days  after 
such  grading  was  completed  in  which  to  lay  the  sidewalk  at 
their  own  expense. 

(5)  That  the  action  of  the  city  officials  in  undertaking  to 
grade  for  and  lay  such  sidewalk  was  illegal. 


Appeal  from  a  judgment  of  the  circuit  court  for  Wau- 
kesha county :  James  J.  Dick,  Circuit  Judge.    Affii*med. 

Appellant  is  a  city  of  the  fourth  class  under  the  general 
charter  law.  This  action  was  brought  to  restrain  the  re- 
spondents from  forcibly  interfering  with  and  preventing  the 
city's  officers  and  servants  from  grading  and  rebuilding  side- 
walks in  front  of  respondents'  lots  on  portions  of  Hartwell 
and  Arcadian  avenues.  It  is  admitted  that  respondents  own 
lots  abutting  on  the  avenues,  as  alleged  in  the  complaint; 
that  the  board  of  public  works,  July  16,  1902,  passed  a  reso- 
lution declaring  the  sidewalks  on  the  streets  in  front  of  re- 
spondents' property  to  be  out  of  repair  and  defective,  and 
ordered  grading  and  relaying  of  the  sidewalk;  and  that  no- 
tice of  the  order  was  served  on  respondents  on  August  20, 
1902.  The  order  and  the  notice  required  them  to  grade  the 
streets  and  rebuild  the  walks  on  these  streets  within  three 
days  after  service  of  the  notice  and  order,  according  to  the 
requirements  and  specifications  therein  prescribed.  Respond- 
ents refused  and  neglected  to  comply  with  the  notice  and 
order,  whereupon  the  board  of  public  works  contracted,  Au- 
gust 20,  1902,  with  Herman  Wilkie,  to  make  such  improve- 
ments, and  he  began  the  grading,  preparatory  to  rebuilding 
the  sidewalk,  in  compliance  with  the  specifications  and  order 
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and  under  the  direction  of  the  board  of  public  works.  The 
improvement  ordered  required  grading  of  the  streets  for  the 
sidewalk  and  necessitated  filling  in  and  cutting  down  differ- 
ent portions  of  the  streets  to  accomplish  the  improvements 
in  question.  These  streets  had  never  been  graded  to  conform 
to  the  established  grades.  Hartwell  avenue  had  not  been 
ordered  improved  before  the  service  of  this  order  and  notice 
•on  respondents.  The  fact  stands  conceded  in  the  record  that 
the  city  on  August  5,  1902,  had  ordered  Arcadian  avenue 
to  be  permanently  improved.  It  appears  that  the  avenue  re- 
•quired  grading  before  laying  the  sidewalk  in  connection  with 
the  permanent  improvement  so  ordered,  and  that  nothing  had 
been  done  in  this  resj^ect.  The  improvement  undertaken  at 
the  time  in  question  did  not  constitute  a  part  of  this  per- 
manent improvement  of  the  street,  but  was  designed  merely 
to  replace  and  repair  a  defective  and  insufficient  walk,  and 
for  these  purposes  the  officers  and  employees  entered  upon 
And  began  grading  parts  of  respondents'  lots  abutting  Arca- 
dian avenue.  The  contract  under  which  the  work  was  to  be 
•executed  was  let  without  advertising  for  proposals  and  bids 
in  the  official  city  paper.  Upon  the  facts  established,  judg- 
ment was  awarded  dismissing  the  complaint  and  for  costs. 
Prom  this  judgment  the  city  appeals. 

Henry  Lockney,  for  the  appellant* 

D.  J.  Hemlock,  for  respondents. 

SiEBECKEB,  J.  The  city  commenced  this  action  to  restrain 
respondents  from  forcible  and  violent  interference  with  the 
■officers  and  employees  of  the  city  in  making  an  improve- 
ment of  that  portion  of  the  streets  which  pass  over  the 
property  of  respondents.  From  the  foregoing  statement  of 
facts,  it  appears  that  the  city  officers  and  those  acting  under 
their  direction  began  to  rebuild  a  sidewalk  in  front  of 
respondents'  premises,  and  that  respondent  J.  M.  Randies 
forcibly  obstructed  them,   destroying  material   and   imple- 
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ments,  and  threatening  personal  violence  to  those  engaged 
in  executing  the  orders  of  the  city.  It  is  asserted  in  behalf* 
of  the  city  that  its  officers  and  others  acting  for  it  were  law- 
fully engaged  in  grading  the  streets  for  rebuilding  the  side- 
walk in  front  of  respondents'  premises,  under  the  authority 
granted  by  sea  925 — 204,  Stats.  1898,  as  amended  by 
ch.  173,  Laws  of  1899.    It  is  therein  provided : 

"It  shall  be  the  duty  of  the  owner  of  every  lot  or  parcel 
of  land,  abutting  upon  an  improved  street  or  a  street  ordered 
to  be  improved,  whereon  the  grading  for  a  sidewalk  has  been 
done  for  ten  days  or  more,  to  lay  at  his  own  expense,  a  stand- 
ard sidewalk  in  front  of  the  same,  or  one  as  good  as  the- 
standard,  to  be  approved  by  the  board  of  public  works.'' 

It  further  provides: 

"Whenever  the  board  of  public  works  shall  have  declared 
any  sidewalk,  or  part  thereof  unsafe,  defective,  or  insuffi- 
cient and  required  the  same  to  be  removed  and  replaced  with 
a  new  sidewalk,"  it  shall  be  the  duty  of  the  abutting  lot 
owner  to  lay  a  standard  sidewalk,  or  one  as  good  as  standard, 
within  three  days  after  service  of  the  order  made  by  the  board 
of  public  works  requiring  the  removal  and  relaying  of  the- 
sidewalk. 

The  succeeding  section  authorizes  the  board  of  public 
works  to  build  and  lay  sidewalks  whenever  the  lot  owner 
shall  fail  to  comply  with  the  requirements  of  the  preceding 
section,  and  the  expense  thereof  shall  be  assessed  upon  the- 
abutting  lots  and  collected  like  other  city  taxes  upon  real 
estate  It  is  argued  that  the  city  had  the  right  to  require  re- 
spondents to  rebuild  this  walk,  on  account  of  its  insufficiency 
and  want  of  repair,  after  having  ordered  Arcadian  avenue 
permanently  improved.  Sec.  925 — 176,  subch.  XVIII, 
Stats.  1898,  of  the  general  charter  law,  gives  cities  the  power 
to  improve  streets  in  the  manner  therein  prescribed.  Subch. 
XIX  (sees.  925—201  to  925—207),  of  the  same  law  pro- 
vides how,  in  the  construction  and  maintenance  of  side- 
walks,  these  powers  and  duties  shall  be  exercised  by  the  city- 
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This  chapter  provides  a  scheme  and  method  which  must  be 
followed  in  dealing  with  this  class  of  city  improvements.  The 
city's  powers  are  fixed  by  those  grants,  ard  it  must  follow 
them  as  thereby  granted.  Under  these  provisions,  the  ex- 
pense of  every  original  construction  and  relaying  of  walks  is 
chargeable  upon  the  lots  abutting  on  the  improved  part  of  the 
street.  This  liability  on  the  part  of  the  lot  owner  makes  him 
an  interested  party  to  the  proceedings,  and  vests  him  with 
the  right  to  insist  that  the  course  of  action  prescribed  be  fol- 
lowed by  the  representatives  of  the  city  in  executing  and 
carrying  out  such  improvements.  These  provisions  limit  and 
restrict  the  city  to  the  course  prescribed,  in  constructing, 
maintaining,  and  improving  sidewalks;  and  any  departure 
therefrom  invalidates  its  action,  and  makes  the  city  liable 
for  injuries  resulting  from  the  illegal  proceedings.  This 
rule  was  established  and  has  been  adhered  to  since  the  de- 
cision in  Crossett  v,  Janecville,  28  Wis.  420.  Dore  v.  Mil- 
tvaukee,  42  Wis.  108 ;  Hall  v.  Chippewa  Falls,  47  Wis.  267, 
2  N.  W.  279;  Addy  v.  Janesville,  70  Wis.  401,  35  N.  W. 
931 ;  Drummond  v.  Eau  Claire,  79  Wis.  97,  48  N.  W.  244 ; 
Id.,  86  Wis.  656,  56  N.  W.  1028 ;  Jorgenson  v.  Superior, 
111  Wis.  561,  87  N.  W.  565. 

The  general  powers  conferred  by  sec.  925 — 126,  Stats. 
1898,  to  improve  streets  by  maintaining  sidewalks,  are  there- 
fore restricted  and  limited  so  as  to  harmonize  with  the  pro- 
visions of  subch.  XIX  (sees.  925—201  to  925—207),  pro- 
viding how  they  shall  be  executed  and  carried  out.  Crossett 
V.  Janesville,  supra;  Drummond  v.  Eau  Claire,  supra;  Jor- 
genson V.  Superior,  sup^a. 

Were  the  city  officers,  and  those  acting  under  them,  acting 
within  the  law,  when  they  attempted  to  grade  and  build  a- 
sidewalk  on  Arcadian  avenue  in  front  of  respondents'  prop- 
erty ?  They  seek  to  justify  their  acts  under  the  order  of  the 
board  of  public  works.  It  appears  this  board,  by  order,  con- 
demned the  sidewalk  as  insufficient  and  unsafe  on  July  15^ 
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1902 ;  that  the  permanent  improvement  of  the  street  was  or- 
dered on  August  5th  following ;  that  respondents  were  served 
on  August  20th  with  the  order  of  July  15th,  and  with  notice 
to  grade  the  street  and  rebuild  a  standard  tar  sidewalk  on  the 
established  grade  in  place  of  the  former  one  within  three 
days,  which  they  refused  to  do.  On  August  25th  the  board 
of  public  works  let  the  contract  for  the  improvement  to  Her- 
man Wilkie,  who  undertook  to  carry  it  out  on  the  following 
day,  but  was  prevented  by  respondents.  It  appears  that  the 
city  officers  had  done  nothing  to  grade  the  street  under  the 
order  of  August  5th  for  the  permanent  improvement  of  Ar- 
cadian avenue,  and  that  they  contemplated  extensive  grad- 
ing of  the  sidewalk  portion  of  this  street  to  make  it  conform 
to  the  established  grade,  and  build  a  standard  tar  sidewalk; 
that  tlie  grading  required  filling  to  the  depth  of  from  five  to 
six  feet,  and  cutting  down  to  a  depth  of  about  two  feet. 
From  these  facts  the  inference  is  irresistible  that  these  im- 
provements were  e-ctensive  and  permanent  in  nature,  and 
must  have  teen  designed  to  conform  to  the  general  improve- 
ment of  the  street  under  the  order  of  August  5th.  Any  other 
inference  would  lead  to  the  unjustifiable  result  of  imposing 
the  heavy  and  burdensome  expense  on  respondents  of  an 
improvement  permanent  in  nature  under  the  claim  that  it  is 
a  repair  of  the  sidewalk  for  temporary  use  until  the  con- 
templated permanent  improvement  be  executed.  In  the 
light  of  these  facts,  it  must  be  held  that  respondents  could 
not  be  required  to  do  the  grading  and  build  the  walk  pre- 
scribed by  the  order  of  July  15th  by  the  board  of  public 
works  under  the  provisions  authorizing  the  rebuilding  of  an 
insufficient  and  defective  walk,  for  it  must  be  deemed  a  part 
of  the  permanent  improvement  of  the  street  This  gave  re- 
spondents the  right  to  insist  that  the  grading  of  the  sidewalk 
should  bo  so  considered,  and  be  let  by  contract  with  the  other 
work  on  such  street,  and  that  the  expense  thereof  should  be 
provided  for  and  borne  in  all  respects  like  that  of  improving 
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the  street,  and  that  they  have  ten  days  or  more  aftor  such 
grading  be  completed  to  lay  a  standard  sidewalk  at  their  own 
expense.  It  must  follow  that  the  action  of  the  city  officers, 
and  those  under  their  direction,  undertaking  to  grade  the 
sidewalk  and  lay  a  standard  tar  walk,  is  illegal.  Being 
illegal,  they  cannot  appeal  to  a  court  of  equity  to  aid  them 
in  executing  the  unauthorized  proceedings  of  the  board  of 
pullic  works. 

By  the  Court. — The  judgment  is  affirmed. 


Younkin  and  others,  Appellants,  vs.  Milwaukee  Light,. 
Heat  &  Tbaction  Company,  Respondents. 

January  H — Fe7>ruary  2,  lOOi. 

Street  railways:  Operation  of  interurhan  cars  on  city  street:  Addi- 
tional servitude:  Eminent  domain:  Equity:  Injunction. 

1.  A  street  railway  Incorporated  under  ch.  86,  and  sees.  1862,  1863» 

of  ch.  87,  Stats.  1898,  operating  und^r  ordinances  forbidding 
use  for  any  other  purpose  than  that  of  a  passenger  railway 
within  the  streets  of  the  city,  except  carrying  such  personal 
effects  as  are  usually  carried  by  passengers  on  street  railways, 
and  limiting  the  fare  to  be  charged  for  each  passenger,  has. 
the  right  to  maintain  its  tracks  and  railway  on  the  city  streets, 
for  the  purpose  of  doing  a  legitimate  street-railway  business, 
without  making  compensation  to  abutting  lot  owners. 

2.  Defendant  operated   interurban   trains  and   cars  over  country 

highways  between  two  cities,  thence  on  its  street-railway  tracks 
through  one  city  over  a  street  to  its  limits,  and  thence  oveV 
country  highways  to  a  point  six  or  seven  miles  distant.  Held, 
that  the  running  of  such  Interurban  trains  and  cars  over  the 
street-railway  tracks  was  an  additional  burden  upon  the  lands 
of  lot  owners  abutting  on  the  streets  so  used. 

3.  Prior  to  the  enactment  of  ch.  465,  Laws  of  1901,  street  railways 

had  no  right  to  condemn  land  In  the  streets  of  cities  and  vil- 
lages. In  an  action  commenced  before  that  enactment  it  was, 
held,  that  the  only  adequate  remedy  of  abutting  lot  owners- 
was  to  enjoin  the  unlawful  casting  of  additional  burdens  oa. 
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their  premises.    Such  decision  is  limited,  however,  to  the  con- 
ditions at  the  time  the  action  was  commenced. 
4.  In  equity  the  mere  fact  that  the  complaint  demands  judgment 
for  relief  to  which  plaintiffs  are  not  entitled  is  no  ground  for 
refusing  the  relief  to  which  they  are  entitled. 

Appeal  from  a  judgment  of  the  circuit  court  for  Wau- 
kesha county ;  James  J.  Dick,  Circuit  Judge.    Reversed. 

This  action  was  conmienced  July  26,  1900,  by  twenty-six 
abutting  owners  on  Lincoln  avenue,  in  the  city  of  Waukesha, 
to  abate  and  remove  from  that  street  in  front  of  their  re- 
spective lots  the  railway  tracks,  ties,  poles,  wires,  and  other 
erections  of  the  defendant  therein  constituting  the  nuisance 
complained  of,  and  to  restrain  the  further  obstniction  or  in- 
terference therewith.  The  case  was  here  on  demurrer,  and 
was  reversed  and  remanded  for  further  proceedings  accord- 
ing to  law.  112  Wis.  15,  23,  87  K  W.  861.  Thereupon  the 
complaint  was  amended  in  the  particulars  wherein  it  was 
held  bad  in  that  decision.  The  defendant  answered  such 
amended  complaint,  and  denied  that  it  was  a  commercial 
railway  to  carry  baggage  or  freight,  and  justified  its  main- 
tenance of  the  railway  tracks,  etc.,  and  its  right  to  use  the 
"same  and  operate  its  cars  thereon,  under  the  statutes  of  this 
state  therein  cited  and  the  ordinances  of  the  city  of  Wau- 
kesha. A  trial  being  had,  the  court  found  as  matters  of  fact, 
in  effect:  (1)  That  the  plaintiffs  were  abutting  owners  as 
stated.  (2)  That  Lincoln  avenue  was  one  of  the  principal 
public  streets  in  the  city,  with  desirable  lots  for  residences 
thereon.  (3)  That  at  the  time  of  the  commencement  of  this 
action  the  defendant  was,  and  since  has  been,  incorporated 
under  the  articles  of  incorporation  in  evidence,  and  has  all 
the  rights,  title,  and  interest  conferred  and  granted  by  said 
ordinances  and  amendments.  (4)  That  July  27,  1897,  the 
city,  pursuant  to  sec.  1862,  S.  &  B.  Ann.  Stats.,  and  acts 
amendatory  thereof,  granted  a  franchise  to  the  defendant 
and  its  successors  and  assigns  incorporated  and  organized 
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under  ch.  86  (sees.  1771  to  I791//i),  of  the  statutes,  and 
sees.  1862  and  1863  of  ch.  87  of  the  statutes,  and  acts 
amendatory  thereof  and  supplementary  thereto,  for  the  pui^ 
jpoae  of  purchasing,  acquiring,  constructing,  equipping,  leas- 
ing, maintaining  and  operating  by  electricity  or  other  power 
street  railways  for  the  transportation  of  passengers  in  the 
city  of  Waukesha,  and  of  purchasing,  acquiring,  taking,  hold- 
ing, and  operating  real  and  personal  property,  rights,  privi- 
leges, ordinances,  and  franchises  upon  certain  streets  there- 
in, as  found  by  the  court  (5)  That  the  defendant  holds 
such  rights,  franchises,  and  property  by  assignment,  as  it  is 
authorized  to  do.  (6)  That  the  defendant  is  the  legal  owner 
of  such  rights,  franchises,  and  property,  and  had  before  and 
■ever  since  the  conmiencement  of  this  action  operated  such 
railway  under  such  franchise  on  such  streetc;  that  the  de- 
fendant constructed  such  double-track  electric  railwav  on 
Lincoln  avenue,  and  operated  the  same  as  an  electric  street 
railway  within  the  city  of  Waukesha,  and  never  has  and 
never  intended  to  use  said  street  car  line  or  double  track  for 
the  purpose  of  carrying  freight  or  baggage;  and  this  defend- 
ant has  in  all  its  acts  upon  said  Lincoln  avenue  and  other 
streets  mentioned  in  said  franchise,  within  the  city  of  Wau- 
kesha, kept  strictly  within  the  authority  conferred  upon  it 
by  said  franchise  and  acts  amendatory  thereof  so  far  as  its 
business  was  concerned.  (7)  That  the  defendant  has  not  by 
itself  or  agents  entered  upon  the  lots  of  any  of  the  plaintiffs 
other  than  going  upon  Lincoln  avenue  under  said  rights 
and  franchises.  (8)  That  in  doing  so  it  has  complied 
with  all  the  conditions  and  requirements  of  its  franchises. 
(9)  That  under  such  authority  the  defendant  has  con- 
structed, equipped,  maintained,  and  operated  a  first-class 
street  railway  line  on  Lincoln  avenue,  in  the  city  of  Wau- 
kesha, as  authorized  and  required  by  its  franchises  and  the 
statutes.  (10)  That  the  defendant  constructed  an  electric 
line  of  railway  from  the  city  of  Milwaukee  to  the  city  of 
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Waukesha,  and  connected  the  same  with  its  street  car  line 
in  the  city  of  Waukesha  in  1898.  That  the  defendant  pur- 
chased a  line  of  electric  railway  from  the  city  of  Waukesha 
to  a  point  on  Pewauke©  Lake  known  as  ^Waukesha  Beach,"^ 
about  six  miles  in  length,  from  another  company,  and  the 
defendant  connected  such  line  with  its  said  street  railway 
in  the  city  of  Waukesha,  and  during  the  summer  months  has 
run  and  operated  cars  from  the  city  of  Milwaukee  over  and 
across  said  electric  line  to  the  city  of  Waukesha,  and  across 
said  city  of  Waukesha  and  over  and  upon  said  Lincoln  ave- 
nue in  the  city  of  Waukesha  to  the  western  limits  of  the 
city,  doing  a  street  car  business  within  that  city,  and  then 
on  the  line  so  purchased  to  Waukesha  Beach;  that  all  of 
said  lines  are  of  the  overhead  trolley  system  throughout  its 
entire  length,  with  wires  strung  from  poles,  charged  with  a 
heavy  current  of  electricity;  tliat  up  to  August  1,  1900,  there 
was  only  a  single  track  on  Lincoln  avenue,  and  that  was 
located  in  the  center  of  the  street,  and  consisted  of  T  rails 
laid  upon  ties  imbedded  in  the  street;  that  about  August  1, 
1900,  it  was  removed,  and  a  double  track  was  laid  on  Lin- 
coln avenue,  in  accordance  with  the  ordinance  and  franchise 
granted  by  the  city  of  Waukesha  to  the  defendant;  that 
doing  so  rendered  the  property  of  the  plaintiffs  in  some  in- 
stances less  easy  of  access  than  before ;  that  in  some  portions 
of  the  year  cars  and  trains  ran  directly  over  and  upon  said 
line  over  and  upon  Lincoln  avenue  in  the  city  of  Waukesha 
without  change  of  cars,  once  an  hour,  in  accordance  with  the 
franchise  granted  by  the  city  of  Waukesha — except  on  Sim- 
day  during  the  summer  months,  when  cars  are  frequently 
run  every  half  hour;  that  the  number  of  passengers  so  car- 
ried exclusively  within  the  city  of  Waukesha  is  not  large; 
that  the  cars  that  are  so  run  over  and  upon  Lincoln  avenue 
in  the  city  of  Waukesha  do  a  regular  street  car  business  with- 
in that  city.  (11)  That  the  defendant  constructed  its  single 
track  on  IJacoln  avenue,  and  placed  its  poles,  wires,  etc.. 
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thereon,  without  objection  from  any  of  the  plaintiffs;  that 
the  first  objection  was  made  when  the  defendant  began  con- 
structing its  double  tracks  in  August,  1900;  that  no  com- 
pensation has  ever  been  paid  to  any  of  the  plaintiffs  for  the 
construction  of  such  tracks  on  Lincoln  avenue.  As  con- 
clusions of  law  the  court  found,  in  effect,  that  the  defendant 
is  entitled  to  have  the  plaintiffs'  complaint  dismissed,  and 
judgment  for  its  costs  and  disbursements  in  this  action,  and 
ordered  judgment  accordingly.  From  the  judgment  so  en- 
tered the  plaintiffs  bring  this  appeal. 

Tullar  &  Lockney,  for  the  appellants. 

For  the  respondents  there  was  a  brief  by  Ryan,  Merton  & 
Newhury,  attorneys,  and  Oeorge  P.  Miller,  of  counsel,  and 
a  separate  brief  by  Miller,  Noyes  &  Miller,  and  oral  argu- 
ment by  Mr.  E.  Merton  and  Mr.  Oeo.  P.  Miller. 

Cassoday,  C.  J.  1.  It  is  conceded  that  the  defendant 
was  incorporated,  created,  and  organized  under  and  by  virtue 
of  ch.  86  and  sees.  1862  and  1863  of  ch.  87  of  the  Statutes 
of  this  state  and  the  laws  amendatory  thereof  and  supple- 
mental thereto,  prior  to  the  commencement  of  this  action. 
It  is  also  conceded  that  prior  to  that  time,  and  pursuant  to 
such  statutes,  the  defendant  obtained  from  the  city  of  Wau- 
kesha, ordinances  giving  to  it  "the  right  to  construct^  main- 
tain, and  operate  street  railways"  upon  certain  streets  there- 
in named  in  the  city  of  Waukesha,  including  Lincoln  avenue, 
with  single  or  double  tracks.  The  ordinances  required  the 
defendant  to  construct  and  operate  its  railway  line  and  tracks 
on  the  surface  of  the  streets,  and  not  to  operate  the  same  for 
any  other  purpose  than  that  of  a  passenger  railway  within 
the  streets  of  the  city  of  Waukesha,  except  that  they  were 
thereby  permitted  to  carry  such  personal  effects  as  were  usu* 
ally  carried  by  passengers  on  street  railways,  and  that  the 
rate  of  fare  thereon  should  not  exceed  five  cents  for  each  pas- 
senger, except  where  cars  are  chartered  at  a  special  price  or 

Vol.  120—31 


482  SUPREME  COURT  OF  WISCONSIN.       [Fbb. 

Younkin  v.  Milwaukee  L.,  H.  &  T.  Co.  120  Wis.  477. 

for  a  special  purpose.  Such  line  of  railway  and  tracks  in 
the  city  appear  to  have  been  constructed  as  so  prescribed  by 
the  city.  In  view  of  such  facts  it  is  very  obvious  that  under 
the  decisions  of  this  court  the  defendant  had  the  right  to 
maintain  its  tracks  and  railway  on  Lincohi  avenue  for  the 
purpose  of  doing  a  legitimate  street-railway  business  with- 
out making  compensation  to  any  of  the  plaintiffs  as  abutting 
lot  owners.  Thus  it  appears  that  the  decisions  of  this  court 
culminating  in  La  Crosse  City  R.  Co.  v.  Higbee,  107  Wis. 
389,  83  N.  W.  701,  61  L.  E.  A.  923,  are  to  the  effect  that 
such  electric  street  railways,  constructed  and  operated  as  so 
prescribed,  are  nothing  more  than  an  improved  method  of 
using  the  street  to  effect  its  original  design.  And  so  it  was 
there  held : 

"A  railroad  constructed  on  the  grade  of  a  street,  and  oper- 
ated so  as  not  to  materially  interfere  with  the  common  use 
thereof  for  public  travel  by  ordinary  modes,  or  with  private 
rights  of  abutting  landowners,  and  for  the  purpose  of  trans- 
porting persons  from  place  to  place  on  such  street  at  their 
reasonable  convenience,  is  not  an  additional  burden  on  the 
fee  thereof.  A  railroad  satisfies  the  above  essentials,  regard- 
less of  the  motive'  power  used,  or  how  it  is  applied,  if  it  be 
strictly  a  street  railroad  for  the  carriage  of  passengers  on 
the  street,  taking  them  on  and  disc»harging  them  at  reason- 
able points,  and  it  be  so  constructed  and  operated  as  not  to 
materially  interfere  with  the  ordinary  modes  of  using  the 
street  for  public  travel  or  with  private  rights." 

2.  A  very  different  question,  however,  is  here  presented, 
as  appears  from  the  facts  stated  It  is  undisputed  that  the 
defendant  was  incorporated,  created,  and  organized  as  stated, 
and  before  the  commencement  of  this  action  owned  and 
operated  a  street  railway  from  the  city  of  Milwaukee  west- 
erly through  the  country  to  the  easterly  limits  of  the  city  of 
Waukesha,  wher^  it  enters  Lincoln  avenue,  and  runs  thence 
in  a  westerly  direction  through  the  city  of  Waukesha,  and 
thence  through  the  country  in  a  northwesterly  direction  for 
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a  distance  of  six  or  seven  miles  to  Waukesha  Beach,  a  sum- 
mer resort  on  the  shore  of  Pewaukee  Lake.  Under  the  re- 
peated decisions  of  this  court  such  street  railroad  upon  the 
public  highway  between  the  cities  of  Milwaukee  and  Wau- 
kesha has  been  held  to  be  an  additional  burd«Q>  which  en- 
titled the  abutting  landowners  to  compensation  therefor. 
-Chicago  &  N.  W.  R.  Co.  v.  Milwaukee  B.  &  K.  E.  B.  Co. 
«6  Wis.  561,  70  K  W.  678,  37  L.  R.  A.  866 ;  Zehren  v.  Mil- 
waukee E.  B.  &  L.  Co.  99  Wis.  83,  74  N.  W.  638,  41  L. 
E.  A.  675.  In  this  last  case  the  question  was  very  carefully 
•considered,  and  it  was  expressly  held : 

"An  electric  railway  for  the  carriage  of  passengers  be- 
tween cities,  which  is  constructed  and  operated  upon  a  coun- 
try highway,  is  an  additional  burden  upon  such  highway, 
and  its  proprietors  cannot,  even  with  the  permission  of  the 
town  authorities,  granted  for  the  sole  purpose  of  enabling 
them  to  do  so,  cut  down  the  highway  so  as  to  seriously  im- 
pair the  rights  of  an  abutting  owner  to  access  to  his  lot,  with- 
out his  consent,  or  the  payment  of  compensation  to  him." 
See,  also,  Krueger  v.  Wis.  Tel  Co.  106  Wis.  96,  103-107,  81 
N.  W.  1041 ;  Linden  L.  Co.  v.  Milwaukee  E.  B.  &  L.  Co. 
107  Wis.  493,  511-513,  83  K  W.  851;  Allen  v.  CUusen, 
114  Wis.  244,  249,  90  K  W.  181. 

Of  course,  the  same  is  true  as  to  the  defendant's  line  of 
railway  from  the  city  of  Waukesha  to  Waukesha  Beach.  It 
is  conceded  that  the  rule  stated  is  applicable  to  the  whole 
line  from  the  city  of  Milwaukee  to  Waukesha  Beach,  except 
within  the  limits  of  the  city  of  Waukesha.  The  defendant 
claims  the  right  to  run  its  trains  and  cars  from  the  city  of 
Milwaukee  directly  through  the  city  of  Waukesha  and  to 
Waukesha  Beach.  In  doing  so  it  is  conceded  that,  while 
such  trains  or  cars  are  interurban,  they  do  cast  an  additional 
burden  on  the  lands  of  abutting  owners,  which  entitles  them 
to  compensation;  but  it  is  claimed  that  the  moment  such 
trains  or  cars  pass  into  the  city  of  Waukesha  they  cease  to 
cast  any  such  additional  burden  upon  the  lands  of  such  abut- 
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ting  owners.  And  yet  such  trains  or  cars  may  be  loaded  witht 
through  passengers.  The  only  difference  is  that  while  in  the 
city  of  Waukesha  such  trains  or  cars,  in  obedience  to  require- 
ments, stop  at  street  crossings,  whereas  in  the  country  they 
only  stop  when  convenient,  or  at  points  remote  from  each 
other.  Counsel  for  the  defendant  argues  that  as  a  train  or 
cars  with  passengers  from  Milwaukee  might,  at  the  city 
limits  pi  Waukesha,  change  from  such  intenirban  cars  to- 
regular  street  cars,  and  then  at  the  westerly  limits  of  the 
city  again  change  into  interurban  cars,  that,  therefore,  it  is^ 
substantially  the  same  as  though  the  interurban  train  or  cars 
should  continue  with  its  passengers  directly  through  the 
city;  especially  as  the  ordinance  expmsly  authorized  the 
street  railway  to  connect  with  the  interurban  railway.  Wliile 
such  argument  may  be  plausible,  yet  it  is  really  begging  the 
question.  It  might  be  argued  on  tho  same  theory  that  a  com- 
mercial railway  passenger  train,  with  the  permission  of  the 
city,  might  be  run  over  tho  street  railway  tracks  without  com- 
pensation to  the  abutting  lot  owners.  We  must  hold  that  the 
running  of  such  interurban  trains  and  cars  over  the  street 
railway  tracks  upon  Lincoln  avenue  was  an  additional  bur- 
den upon  the  lands  of  the  plaintiffs  as  such  abutting  lot 
owners. 

3.  Counsel  for  the  defendant  contend  that  the  question  i» 
not  properly  before  us  on  this  appeal;  that,  if  the  running 
of  such  through  cars  on  Lincoln  avenue  was  improper,  then 
that  it  was  merely  an  abuse  of  the  defendant's  street  railway 
franchise;  and  that,  "if  the  plaintiffs  have  any  remedy,  it 
is  to  institute  condemnation  proceedings."  But  it  was  held 
on  the  former  appeal : 

"Prior  to  the  enactment  of  ch.  465,  Laws  of  1901,  street 
railway  companies  had  no  right  to  condemn  land  in  the 
streets  of  cities  or  villages ;  and  where  a  street  railway  was 
constructed  without  authority  in  such  a  street  the  abuttini? 
owners  might  resort  to  the  ordinary  actions  for  relief.'^ 
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Younlcin  v.  Milwaukee  L.,  H.  &  T.  Co.  112  Wis.  15,  19,  87 
K  W.  861. 

The  result  is  that  the  only  adequate  remedy  the  plaintiffs 
had  at  the  time  of  the  commencement  of  this  action  was  to 
restrain  the  deff^ndant  from  casting  such  additional  burden 
upon  their  lands  as  such  abutting  lot  owners ;  and  such  right 
of  action  was  common  to  all  of  them.  Id.  The  facts  were 
in  issue,  and  all  appear  in  the  record,  and  are  undisputed. 
The  mere  fact  that  the  plaintiffs  have  prayed  for  relief  to 
which  they  are  not  entitled  is  no  ground  for  refusing  to  them 
the  relief  to  which  they  are  entitled.  This  decision  must  be 
regarded  as  limited  to  the  condition  of  things  at  the  time 
this  action  was  conmienced. 

By  the  Court. — The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  is  remanded,  with  directions  to  enter 
judgment  in  favor  of  the  plaintiffs  and  against  the  defendant 
as  indicated  in  this  opinion. 


Malone,    Respondent,    vs.    Waukesha    Eleotbio    Light 

Company,  imp.,  Appellant. 

January  Uj. — February  2,  1904. 

tiocation  of  electric  light  poles:  Abutting  owners:  Costs:  Appeal: 

Affirmance  and  reversal, 

1.  Under  sec.  925 — 88,  Stats.  1898,  the  time  and  manner  of  using 
the  streets  of  cities,  for  the  purpose  of  placing  electric  light 
poles  therein,  is  to  be  determined  by  the  board  of  public 
works,  subject  to  review  by  the  common  council.  The  de- 
fendant, operating  under  an  ordinance  or  franchise  passed  by 
the  common  council,  attempted  to  place  an  electric  light  pole 
in  front  of  plaintiff's  premises,  without  his  permission,  and  in 
advance  of  any  action  by  the  public  authorities  except  an  order 
allowing  the  defendant  to  set  a  pole  and  string  its  wires  on 
the  side  of  the  street  on  which  plaintiff  lived.  Heldy  that  until 
the  city  authorities  had  exercised  the  power  given  them,  and 
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authorized  a  pole  to  be  put  at  the  point  where  defendant^ 
against  plaintiff's  objection,  did  put  it,  plaintiff  is  entitled  to 
an  injunction  restraining  such  action. 
%.  In  an  equity  case  costs  are  discretionary,  and  no  abuse  of  dis- 
cretion appearing,  there  can  be  no  reversal  of  the  Judgment 
on  that  ground. 
[3.  Whether  the  placing  of  poles  in  a  street  by  an  electric  lighting 
corporation  for  the  purpose  of  placing  electric  light  and  heat 
wires  thereon  is  an  additional  burden  to  the  fee,  so  as  to  re- 
quire condemnation  proceedings,  as  against  the  abutting  own- 
ers, not  determined.] 

Appeax  from  a  judgment  of  the  circuit  court  for  Wau- 
kesha county:  James  J.  Dick,  Circuit  Judge.    Afjvrmed. 

This  is  an  action  in  equity  to  enjoin  the  appellant  com- 
pany from  placing  an  electric  light  pole  in  the  street  in  front 
of  the  plaintiff's  premises 'in  the  city  of  Waukesha,  and 
from  cutting  or  trimming  the  branches  of  the  plaintiffa 
shade  trees  in  the  street.  The  plaintiff  owns  and  occupies  as 
a  homestead  a  lot  in  the  city  of  Waukesha  with  a  frontage 
of  160  feet  on  Barstow  street,  and  with  a  number  of  large 
shade  trees  in  front  of  said  lot.  The  defendant  is  a  corpo- 
ration engaged  in  furnishing  electric  light,  heat,  and  power 
for  public  and  private  purposes  in  said  city.  March  13, 1902,. 
the  appellant  entered  into  a  contract  with  the  city  of  Wau- 
kesha to  light  the  city  with  electric  light  for  five  years,  which 
contract  specified  the  number  and  kind  of  lights  to  be  used, 
the  amount  to  be  paid  therefor,  and  contained  provisions  re- 
quiring the  appellant  to  erect  and  maintain  the  necessary 
plant,  poles,  wires,  etc.  Jtlst  prior  to  the  making  of  this 
contract  the  city  council  of  the  city  of  Waukesha  passed  an 
ordinance  purporting  to  grant  to  the  appellant  for  twenty 
years  the  right  to  enter  upon  the  streets,  alleys,  bridges,  etc, 
of  the  city,  and  operate  and  maintain  on,  over,  and  under 
the  same  poles,  wires  and  the  necessary  apparatus  for  supply- 
ing electricity  for  light,  heat,  and  power,  subject  to  the  gen- 
eral provisions  of  law  in  force,  and  also  subject  to  the  direc- 
tion and  supervision  of  the  board  of  public  works  of  the  city 
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in  the  setting  of  poles  and  tie  placing  of  wires.    Under  this 
ordinance  the  board  of  public  works  mude  a  written  order 
June  4,  1902,  authorizing  the  appellant  to  set  poles,  and 
place  wires:  thereon,  in  certain  streets  of  the  city,  as  provided 
by  said  franchise,  among  which  streets  was  a  part  of  Barstow 
street,  including  that  part  on  which  the  plaintiff's  lot  fronts, 
but  the  order  did  not  specifically  designate  any  particular 
places  in  the  street  where  the  poles  should  be  put.     In  the 
early  part  of  June,  1902,  the  appellant  commenced  to  build 
the  Barstow  street  line,  and  started  to  dig  a  hole  for  a  pole 
on  the  plaintiff's  side  of  the  street  at  a  point  in  front  of  the 
plaintiff's  premises.    To  this  the  plaintiff  objected,  and  after 
some  talk  between  the  plaintiff  and  the  defendant's  manager, 
it  was  agreed  that  the  plaintiff's  wife  should  settle  the  matter 
by  agreement  with  the  manager.     The  manager  testifies  that 
he  agreed  with  Mrs.  Malone  that  a  pole  should  be  perma- 
nently set  at  a  certain  point  near  an  elm  tree  in  front  of  the 
plaintiff's  premises.    Mrs.  Malone,  however,  testifies  that  sbe 
made  no  agreement  that  a  pole  might  be  permanently  set 
anywhere,  but  that  the  manager  told  her  that  a  pole  must  be 
set  somewhere  upon  that  day;  that  there  could  be  no  delay; 
that  he  would  put  up  a  twenty-foot  pole  at  the  place  near  the 
elm  tree,  and  would  remove  it  whenever  required — and  that 
she  consented  to  the  temporary  placing  of  the  pole  on  those 
conditions.    As  matter  of  fact,  it  appears  that  a  pole  about 
thirty  feet  in  height  was  put  in  the  place  thus  selected,  a^id 
that  it  remained  there  without  wires  until  August  18,  1902, 
when  defendant's  workmen  appeared  and  began  to  put  arms 
on  the  pole,  and  to  prepare  it  for  the  stringing  of  wires  there- 
on.    Thereupon  the  plaintiff  objected,  and  ordered  the  pole 
removed,  and  commenced  to  cut  it  down.    On  the  same  day 
the  board  of  public  works  made  a  written  order  allowing  the 
appellant  to  set  a  pole  and  string  wires  on  the  east  side  of 
Barstow  street  between  Main  street  and  the  alley  (this  in- 
cludes the  plaintiff's  frontage),  but  specifying  no  particular 
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location  for  the  pole.    Plaintiff  immediately  commenced  this 
action  against  the  electric  light  company  alone  to  enjoin  it 
from  putting  the  pole  near  the  ebn  tree,  and  also  to  prevent 
the  trimming  of  any  of  the  branches  of  the  plaintiff's  trees, 
and  obtained  a  temporary  injunctional  order  to  that  effect 
The  defendant  appeared  in  the  action,  and,  in  addition  to  a 
defense  upon  the  merits,  pleaded  by  way  of  abatem^t  that 
the  cijty  should  be  joined  as  a  necessary  party  defendant.   In 
connection  with  the  temporary  injunctional  order,  the  circuit 
court  further  ordered  that  the  matter  be  referred  to  Court 
Commissioner  Merton  to  recommend  a  place  where  the  pole 
could  be  put  pending  the  litigation,  without  ilijury  to  the 
interests  of  either  party;  and  the  commissioner  reported, 
recommending  a  place  near  the  point  originally  selected  by 
the  company.     This  recommendation  was  practically  con- 
sented to  by  both  parties,  and  the  pole  was  put  in  that  place, 
and  has  remained  there  since,  with  wires  strung  thereon. 
The  case  was  tried  by  the  court,  and  the  trial  judge,  before 
making  findings  decided  that  the  city  should  be  joined  as  a 
defendant,  so  that  any  judgment  rendered  might  be  effective 
and  binding  on  all  parties  concerned,  and  an  order  was  made 
bringing  in  the  city  as  an  additional  defendant.  An  amended 
complaint  was  served,  and  the  city  answered  thereto;  and 
the  case  came  again  to  hearing  and  the  evidence  taken  upon 
the  first  hearing  was  stipulated  bodily  into  the  case,  with 
some  slight  additional  testimony.     The  court,  after  finding 
the  plaintiiPs  ownership  of  the  lot,  and  the  defendant's  busi- 
ness and  franchise,  proceeded  to  find  that  the  plaintiff's 
shade  trees  were  of  great  value,  and  added  greatly  to  the 
use  and  enjoyment  of  the  plaintiff's  homestead,  and  that  any 
cutting  or  trimming  thereof  would  cause  irreparable  dam- 
age to  the  plaintiff,  for  which  he  had  no  adequate  remedy  at 
law,  and  further : 

"That  on  the  18th  day  of  August,  A.  D.  1902,  at  the  city 
of  Waukesha,  in  the  state  of  Wisconsin!  the  said  defendant 
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Waukesha  Electric  Light  Company,  having  been  previously 
warned  by  the  plaintiff  not  to  interfere  with  his  possession 
^nd  the  enjoyment  of  his  premises,  and  the  trees  thereon, 
by  its  agents,  servants,  and  employees,  claiming  to  act  by  and 
under  the  direction  of  the  city  of  Waukesha,  and  in  accord- 
ance with  the  franchise  to  it  granted  by  said  city,  and  under 
the  contract  made  with  said  defendant  city,  willfully,  ina- 
licicuisly,  and  wantonly,  and  with  intent  to  injure  the  plaint- 
iff in  the  possession,  and  enjoyment  of  his  property,  went 
upon  the  premises  of  the  plaintiff  with  force  and  arms,  and 
Against  the  consent  of  the  plaintiff,  and  in  derogation  of  his 
rights,  started  to  place  electric  wires,  to  be  charged  witli 
-electricity,  on  a  certain  pole,  of  the  probable  height  of  thirty 
feet,  placing  cross-arms  on  said  pole,  among  the  limbs  and 
branches  of  one  of  said  elm  trees ;  the  said  pole  having  been 
placed  there  fraudulently  on  or  about  the  month  of  June, 
A.  D.  1902,  by  said  defendant  light  company,  which  said 
pole  was  placed  in  the  ground  a  few  feet  from  the  base  of 
«aid  elm  tree,  so  that  the  top  thereof,  and  where  the  cross- 
arms  are,  and  the  wires  were  to  be  placed,  were  within  the 
tree,  requiring,  and  said  defendant  contemplated,  the  cutting 
of  the  limbs  and  branches  thereof;  said  pole  being  located 
on  the  premises  of  the  plaintiff,  between  the  sidewalk  and 
curb  line;  and  the  said  defendant  light  company  did  then 
and  there,  without  warrant  or  authority  of  law,  threaten  and 
attempt  to  place  cross-arms  on  said  pole  for  the  purpose  of 
stringing  thereon  live  electric  wires  for  the  transmission  of 
power  for  public  as  well  as  private  purposes,  in  close  prox- 
imity to  the  residence  of  the  plaintiff,  and  did  then  and  there 
threaten  to  commit  personal  violence  on  the  plaintiff  when 
endeavoring  to  protect  his  trees  and  property  from  the  en- 
croachments of  said  defendants;  and  that  the  defendants 
threatened  that,  unless  restrained  by  injunction,  they  would 
continue  to  interfere  with  the  plaintiff  in  the  enjoyment  of 
said  premises,  and  will  cut,  trim,  injure,  and  destroy  the 
said  tree,  and  other  trees,  and  will  greatly  injure  the  home- 
stead of  the  plaintiff,  and  that  he  -has  no  adequate  remedy  at 
law  in  the  premises,  and  that  to  proceed  in  the  manner  they 
intend  and  threaten  would  be  of  irreparable  damage  to  the 
plaintiff.  That  all  the  allegations  of  plaintiff's  complaint, 
except  as  modified  by  these  findings,  are  true,  and  that  the 
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placing  of  the  said  pole  and  the  wires  among  the  branches  of 
the  plaintiff's  trees,  and  the  cutting,  mutilation,  or  trimming 
of  the  said  tree  or  trees,  was  wholly  unnecessary  in  order 
that  the  said  defendant  carry  out  its  contract  with  the  de- 
fendant city  under  the  franchise  hereinabove  referred  to. 
That  said  wires  could  be  placed  and  strung  without  touching 
thd  trees  of  the  plaintiff.  (10)  That  the  said  defendants 
have  not  acquired  the  right  to  take  or  appropriate  the  prem- 
ises and  trees  of  the  plaintiff  by  condemnation  proceedings 
under  the  laws  of  the  state  of  Wisconsin,  nor  has  an  attempt 
so  to  do  been  mada  (11)  That  on  or  about  the  4th  day  of 
June,  A.  D.  1902,  the  board  of  public  works  of  said  defend- 
ant city,  by  order,  directed  and  authorized  Uie  placing  of 
-poles  by  the  said  defendant  light  company  on  Barstow  street, 
without  designating  the  point  of  location,  nor  the  side  of  the 
street  on  which  the  same  were  to  be  placed ;  but,  after  the 
trouble  had  arisen  between  the  plaintiff  and  the  said  defend- 
ants, the  defendant  light  company  was  ordered  to  place  a 
pole  on  the  east  side  of  Barstow  street^  and  in  fact  the  said 
pole  has  been  there  since  June,  and  in  the  place  so  obnoxious 
to  the  plaintiff,  h?rein  complained  of." 

As  conclusions  of  law,  the  court  found  that  the  plaintiff 
was  entitled  to  have  the  temporary  injunctional  order  made 
permanent,  but  that  the  appellant  should  have  the  right  to 
place  a  pole  at  a  point  in  front  of  the  plaintiff's  premises, 
forty-seven  feet  south  from  the  southeast  comer  of  Barstow 
and  IMain  streets.  Judgment  was  rendered  in  accordance 
with  these  findings  against  both  defendants,  but  it  was  adr 
judged  that  the  plaintiff  recover  costs  of  the  appellant  alone 
and  from  this  judgment  the  appeal  is  taken. 

T.  W.  Haight,  for  the  appellant 

D.  J.  Hemlock,  for  the  respondent. 

WiNSLow,  J.  There  is  a  very  important  question  whici 
might  well  have  been  litigated  and  decided  in  this  case,  and 
that  is  the  question  whether  the  placing  of  poles  in  the  street 
by  an  electric  lighting  corporation  for  the  purpose  of  placing 
electric  light  and  heat  wires  thereon  is  an  additional  burden 
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upon  the  fee,  bo  as  to  require  condemnation  proceedings,  as 
against  the  adjoining  owners.  The  question  does  not  seem 
to  have  been  seriously  considered  inSie  court  below,  and  it 
has  not  been  argued  in  this  court;  and,  in  view  of  its  great 
importance,  and  the  fact  that  this  case  may  be  properly  de- 
cided without  reference  to  it,  we  shall  not  take  it  up,  but 
wait  until  it  may  be  fully  presented  on  argument  and  au- 
thority. 

Conceding,  for  the  purposes  of  the  case,  that  the  franchise 
granted  by  the  city  council  gave  to  the  electric  light  com- 
pany the  right  to  place  its  poles  in  the  streets  without  con- 
demnation, it  did  not  give  the  right  to  place  those  poles  any- 
where that  the  company  might  choose,  against  the  consent 
of  the  lot  owner.  Under  the  terms  of  the  law  governing  this 
subject  in  cities  of  the  class  to  which  Waukesha  belongs,  the 
tiir.s  and  manner  of  using  the  streets  for  placing  electric  light 
poles  therein  shall  be  determined  by  the  board  of  public 
works,  subject  to  review  by  the  common  council.  See. 
926 — 88,  Stats.  1898.  Such,  also,  are  the  terms  of  the  ordi- 
nance or  franchise  passed  by  the  common  council  There 
can  be  no  doubt  that,  until  the  board  of  public  works  has 
designated  the  particular  places  where  the  poles  are  to  be 
placed,  the  electric  light  company  has  no  power,  against  the 
objection  of  the  owner,  to  place  a  pole  in  front  of  a  man^s 
property.  Until  the  city  authorities  have  exercised  the  power 
given  them,  the  property  owner's  right  must  be  paramount 
It  appears  by  the  findings  in  the  present  case,  upon  sufficient 
evidence,  that  neither  the  board  of  public  works  nor  the  city 
council  ever  authorized  a  pole  to  be  put  at  the  point  where 
the  company  had  put  it  when  this  action  was  commenced, 
nor  did  they  ever  authorize  the  trimming  of  trees  for  the 
purpose.  Until  such  authorization  had  been  made,  the  rights 
of  the  plaintiff  must  be  considered  to  be  absolute,  and  it  fol- 
lows from  this  that  the  judgment  must  be  affirmed. 

Costs  were  adjudged  against  the  electric  light  company 
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alone^  and  this  is  assigned  as  error ;  but,  as  the  awarding  of 
costs  is  discretionary  in  equity  cases,  and  no  abuse  of  discre- 
tion appears,  there  can  be  no  reversal  of  this  part  of  the 
judgment 

A  motion  by  respondent  upon  the  argument  to  dismiss  the 
appeal  because  of  alleged  defects  in  the  notice  and  under- 
taking is  overruled,  without  costs,  and  is  not  deemed  of  suffi- 
cient importance  to  require  discussion. 

By  the  Court. — ^Judgment  affirmed* 


Duffy  and  another.  Appellants,  vs.  Hinkley  and  others. 

Respondents. 

January  i| — February  2,  1904, 

Appeal  and  error:  Trial  hy  court:  Findings  when  disturbed. 

Findings  of  the  trial  court,  unless  against  the  clear  preponder^ 
ance  of  the  evidence,  will  not  be  disturbed. 

Appeal  from  a  judgment  of  the  "county  court  of  Dodge 
county:  J.  A.  Baeney,  Judge.    Affirmed. 

Action  for  compensation  for  professional  services  rendered 
in  an  action  by  Charles  0.  Grafton  against  the  defendants. 
The  amount  claimed  is  $453.90.  L.  D.  HirJcley  and  M,  J. 
Althouse  answered  separately,  denying  that  plaintiffs  were 
employed  by  them  or  in  their  behalf  in  such  action,  but 
admitting  that  they  were  employed  by  the  other  defendants 
and  alleging  payment  for  the  services  rendered.  Such  other 
defendants  answered  separately,  admitting  the  employment 
of  plaintiffs  as  attorneys  in  two  actions-^the  agreed  compen- 
sation in  the  first  being  $200,  and  no  agreement  being  made 
on  the  subject  in  the  last  one — and  that  plaintiffs  rendered 
services  in  both  such  actions ;  and  alleging  that  they  had  re- 
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ceived  their  disbursemeiits  and  $400  besides,  in  all  $728,  the 
$400  being  in  excess  of  the  reasonable  value  of  services  ren- 
dered in  the  second  action,  and  the  agreed  price  for  services 
in  the  first.  The  cause  was  tried  by  the  court,  and  resulted 
in  findings  material  to  this  appeal  to  this  effect:  Plaintiffs 
were  employed  as  attorneys  in  the  case  mentioned  in  the 
complaint  and  as  therein  mentioned.  "They  performed  serv- 
ices pursuant  to  such  employment  in  thei  circuit  court  for 
Fond  du  Lac  county,  and  in  the  supreme  court,  necessarily 
disbursing  for  defendants,  in  the  course  of  the  litigation^ 
$86.60.  The  trial  in  the  circuit  court  lasted  a  day  and  a 
half.  The  reasonable  value  of  the  services  rendered,  with 
the  disbursements,  is  $386.60.  Defendants  have  paid 
$352.70,  leaving  a  balance  due  plaintiffs  of  $33.90,  which 
they  are  entitled  to  recover. 

Judgment  was  rendered  accordingly. 

For  the  appellants  there  was  a  brief  by  /.  0,  Hardgrove, 
and  oral  argument  by  J.  H,  McCrory. 

For  the  respondents  the  cause  was  submitted  on  the  brief 
of  G.  E.  Hooker. 

\ 

m 

Marshali.,  J.  It  does  not  seem  advisable  to  discuss  the 
evidence  in  this  case.  The  questions  raised  all  relate  to 
whether  the  findings  are  warranted  by  the  evidence.  The 
record  has  been  carefully  examined.  We  are  unable  to  per- 
ceive that  such  findings  are  against  the  clear  preponderance 
of  the  evidence,  and  therefore,  by  familiar  rules,  the  judg- 
ment must  be  afiirmed. 

By  ihf  Court. — So  ordered. 
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MeskeL;  Appellant^  vs.  Town  of  Gesmantown,  Respond- 
ent. 

January  IS — February  2,  1904. 

Highways:  OulverU:  Diversion  of  surface  water:  Authority  of  mu- 
nicipal officers, 

1.  In  an  action  against  a  town  for  damage,  alleged  to  have  been 

occasioned  by  surface  water  diverted  from  Its  former  course, 
and  conducted  through  a  culvert,  insufficient  In  size  and  Im- 
properly located,  the  complaint  considered,  and  heid  to  state 
no  cause  of  action. 

2.  For  the  purposes  of  Improving  highways,  a  town  has  the  same 

right  to  divert  and  obstruct  the  natural  flow  of  mere  surface 
water  as  private  Individuals. 

Appeal  from  an  order  of  the  circuit  court  for  Washington 
county:  James  J.  Dick,  Circuit  Judge.    Affirmed. 

This  is  an  appeal  from  an  order  sustaining  the  demurrer 
to  the  complaint. 

The  material  facts  alleged  in  the  complaint  are  as  follows : 
Appellant  is  the  owner  of  premises  used  for  agricultural 
purposes  in  the  town  of  Germantown,  Washington  county. 
The  premises  lie  on  the  south  side  of  one  of  the  highways  of 
the  town,  and  are  at  such  a  level,  and  lie  in  such  relation  to 
the  lands  at  the  north  of  the  highway,  that  the  waters  of  a 
considerable  territory  would  naturally  drain  over  them.  The 
highway  for  a  distance  of  about  400  feet  is  practically  level, 
and  has  an  embankment  for  the  traveled  track  over  this  part 
of  about  two  feet  above  the  level  of  the  land  over  which  it 
passes.  When  the  road  was  first  improved,  many  years  be- 
fore this  action  was  commenced,  a  culvert  was  built  at  a 
point  where  the  surface  slopes  slightly  in  from  both  direc- 
tions, at  a  place  about  145  feet  east  of  the  northwest  comer 
of  the  premises.  This  culvert  was  about  twelve  feet  wide 
and  two  feet  high.  At  a  point  about  410  feet  further  east 
was  another  culvert,  about  three  feet  in  width  and  two  feet 
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in  height.  Plaintiff's  grantor  had  constructed  a  ditch  across 
his  premises  from  the  larger  culvert  to  the  southwest  <5orner 
of  the  premises  for  the  purposes  of  carrying  the  surface 
water  off  quickly,  and  thus  protecting  the  lands  for  agricult- 
ural uses.  It  appears  that  the  surface  waters  from  the  lands 
lying  to  the  north  of  appellant's  premises  were  stopped  in 
their  flow  by  the  raised  highway,  and  flowed  through  the  cul- 
vert, and  but  for  the  highway  the  waters  would  naturally 
spread  and  flow  over  a  large  part  of  appellant's  farm.  The 
natural  course  of  the  water  was  over  the  highway  at  the  place 
and  in  the  courses  now  complained  of,  but  they  are  inter- 
cepted by  the  embankment  in  the  highway.  That  portion 
over  which  the  water  came  is.  almost  a  dead  level.  On  the 
13th  of  June,  1903,  the  town  authorities  filled  up  the  larger 
eulvert,  and  built  a  new  one  to  the  east  of  the  place  of  the 
old  one.  This  new  culvert  was  about  three  feet  and  four 
inches  wide  by  about  two  feet  in  height,  and  is  alleged  to  be 
insufficient  in  capacity  and  improperly  located  to  carry  off 
the  surface  water  which  collected  and  flowed  over  that  part 
of  the  highway  north  of  the  embankment.  On  July  17th, 
during  a  heavy  rainfall,  the  surface  water  flowed  into  and 
filled  up  the  ditch  upon  the  nort&ern  side  of  the  highway, 
and  overflowed  the  roadbed  of  the  highway  between  the  point 
where  the  old  culvert  had  stood  and  a  point  about  200  feet 
east  thereof.  The  waters  tore  up  the  roadbed  and  carried 
the  gravel  into  the  ditch  constructed  by  appellant  to  carry  the 
water  from  the  new  culvert,  filled  the  ditch,  and  carried 
gravel  over  com  and  potato  fields.  The  water  also  tore  up 
the  earth  and  carried  off  large  quantities  of  it.  Plaintiff 
further  alleges  that  the  last  improvement  was  negligently 
planned  and  constructed,  causing  him  damages  to  the  amount 
of  $800.  The  court  sustained  the  demurrer  to  the  complaint 
upon  the  ground  that  it  failed  to  state  a  cause  of  action. 
From  the  order  sustaining  the  demurrer,  this  appeal  is 
taken. 
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For  the  appellant  the  cause  was  submitted  on  the  brief  of 
P.  O'Meara. 

For  the  respondent  there  was  a  brief  by  Sawyer  &  Sawyer 
and  J.  (7.  Russell,  and  oral  -arfoinient  by  Mr.  E.  W.  Sawyer 
and  Mr.  Eussell. 

SiEBEckiiE,  J.  It  is  conceded  in  this  case  that  town  au- 
thoritiesj  for  the  improvement  of  its  highways,  may  grade 
them  by  cutting  or  filling,  and  may  construct  bridges,  cul- 
verts, and  drains  to  accomplish  this  result,  and  that,  if  the 
flow  of  surface  water  is  thereby  diverted  from  or  carried  onto 
land  out  of  its  natural  course,  no  action  for  damages  arises 
therefroji,  unless  it  appears  that  the  improvement  is  not  au- 
thorized in  law,  or  was  undertaken  or  executed  in  a  wanton 
manner,  without  reasonable  advantage  to  the  public,  and  re- 
sulted in  injury  to  private  property.  In  Champion  v.  Craw 
don,  84  Wis.  405,  54  N.  W.  775,  the  opinion  exhaustively 
reviews  the  cases  in  this  court  upon  the  question.  It  is  there 
asserted : 

"The  power  of  supervisors  to  determine  upon  a  plan  and 
method  for  improving  streets  and  highways,  and  providing 
for  the  removal  of  surface  water,  is  a  discretionary  one,  and 
a  mere  error  of  judgment  in  respect  to  the  plan  will  not  sub- 
ject the  town  to  an  action  for  damages.  .  .  .  The  authori- 
ties are  numerous  that  the  determination  of  the  public  au- 
thority upon  the  plan  for  doing  such  a  work  is  conclusive.*^ 
Citing  many  cases. 

The  appellant's  complaint  shows  that  the  surface  water 
collecting  on  a  large  body  of  land  lying  to  the  north. of  the 
highway  naturally  flows  over  the  highway  onto  plaintiff's 
land,  and  thence  to  the  south.  The  former  highway  im- 
provement raised  the  traveled  track  of  the  road  about  two 
feet  above  the  natural  surface  for  the  distance  of  nearly  40O 
feet  along  his  farm  premises,  and  the  surface  water  passed 
through  a  large  culvert  in  the  embankment)  and  thence 
flowed  on  his  premises.    In  June,  1903,  the  town  made  im- 


2]  JANUAliY  TERM,  1901.  407 

Racine  W.  &  C.  Co.  v.  Li^eois,  120  Wis.  497. 

provements  in  the  highway  by  removing  this  culvert,  con- 
structing a  smaller  one  to  the  east.  By  reason  of  the  change 
in  location  and  size  of  the  culvert,  it  failed  to  conduct  the 
water  from  the  north  to  the  south  of  the  embankment,  which 
resulted  in  flooding  the  traveled  track,  and  diverting  the 
water  from  its  former  course  over  the  road  and  his  farm, 
and  thereby  caused  him  damages.  These  allegations  furnish 
no  basis  of  complaint  against  the  town,  inasmuch  as  the  un- 
dertaking of  respondent's  officers  was  a  lawful  one,  for  the 
improvement  of  the  highway. 

Nor  can  the  charge  that  the  officers  acted  negligently  and 
wantonly  in  making  the  improvement  and  adopting  the  plan 
aid  the  complaint,  since  the  plan  adopted  to  improve  the 
highway  is  within  the  lawful  right  and  authority  of  the 
town.  For  the  purposes  of  improving  its  highways,  a  town 
has  the  same  right  to  divert  and  obstruct  the  natural  flow  of 
mere  surface  water  that  the  owners  of  private  property  have 
in  improving  their  lands.  Champion  v.  Crandon,  supra; 
Harp  V.  Barahoo,  101  Wis.  368,  77  K  W.  744;  Hoyt  v.  Hud- 
son, 27  Wis.  656;  Glauson  v.  C.  &  N.  W.  B.  Co.  106  Wis. 
308,  82  K  W.  146. 

The  complaint  fails  to  state  a  cause  of  action,  and  the  de- 
murrer was  properly  sustained. 

By  the  Court. — Order  affirmed. 


Kacine  Wagon  &  Cakriage  CoMPAinr,  Appellant,  vs.  Lie- 

GEois  and  others,  Respondents. 

January  15— February  2,  1904. 

Contracts:  Pleading:  Actions:  Misjoinder  of  causes  of  action. 

Joseph  and  Louis  L.,  copartners  doing  business  at  A.,  and  John  L». 
doing  business  at  S.,  entered  a  written  order  with  plaintiff  for 
its  products,  the  contract  being  signed,  "Jos.  L.  &  Bro.,  John  L. 

Vol.  120—32 
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Purchaser"  which  was  accepted.  The  writing  commenced 
"Please  enter  our  order/'  etc.,  and  contained  directions  as  fol- 
lows: "1-2  bill  to  Jos.  L."  at  A..  "1-2  to  John  L."  at  S.  In  an 
action  ioT  the  unpaid  balance  of  the  whole  order  brought 
against  the  partnership  and  John  Jointly,  the  complaint  con- 
sidered, and  held  to  be  demurrable  for  misjoinder  of  causes  of 
action,  the  contract  being  unambiguous  and  directing  the  goods 
specified  to  be  charged  one  half  to  the  firm  at  A.  and  one  half 
to  John  at  S. 


ArPEAx  from  a  judgment  of  the  circuit  court  for  Oconto 
county:  Samuel  D,  Hastings,  Jb.,  Circuit  Judge.  Af- 
firmed. 

This  is  an  appeal  from  a  judgment  based  upon  an  order 
sustaining  a  demurrer  to  the  complaint  on  the  ground  that 
it  appears  from  the  face  of  the  complaint  that  two  causes  of 
action  have  been  improperly  united.  The  complaint  alleges, 
in  effect,  that  at  all  the  times  and  dates  therein  mentioned 
the  plaintiff  was  an  existing  corporation,  having  its  prin- 
cipal  office  and  place  of  business  at  Eacine;  that  the  defend- 
ants Joseph  and  Louis  Liegeois  were  copartners  trading 
under  the  firm  name  and  style  of  "Joseph  Liegeois  &  Bro.," 
with  their  principal  office  and  place  of  bysiness  in  the  vil- 
lage of  Abrams,  in  Oconto  county;  that  January  13,  1902, 
the  plaintiff  and  the  defendants,  and  each  of  them,  entered 
into  a  written  contract  for  the  sale  of  goods,  wares,  and  mer- 
chandise by  the  plaintiff  and  the  purchase  by  the  defendants 
Joseph  and  Louis  Liegeois  in  their  copartnership  name,  and 
the  defendant  John  Liegois,  wherein  and  whereby  the  plaint- 
iff agreed  to  sell,  and  the  defendants,  and  each  of  them, 
agreed  to  receive  and  pay  for,  said  goods,  wares,  and 
merchandise  to  the  amount  and  value  and  in  the  sum  of 
$1,056.40,  in  the  words  and  figures  set  forth  in  said  con- 
tract, a  copy  of  which  is  thereto  attached,  and  made  a  specific 
part  of  the  complaint ;  that  the  plaintiff  shipped  and  deliv- 
ered the  goods  described  therein  between  February  5,  1902, 
and  March  28,  1902,  and  the  same  consisted  of  wagons  and 
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buggies,  with  other  vehicles,  to  the  defendants,  at  Abrams, 
to  the  value  and  in  the  sum  of  $1,056.40;  that  the  defend- 
ants received  said  goods,  but  that  no  part  of  the  amount 
stated  had  been  paid  by  the  defendants,  save  and  except 
$796.50,  leaving  a  balance  still  due  from  the  defendants,  and 
each  of  them,  of  $259.90,  which  sum  is  long  past  due  and 
owing  over  and  above  all  legal  offsets  and  counterclaims,  and 
demands  judgment  acordingly.  The  material  parts  of  tho 
contract,  of  which  a  copy  is  so  attached,  are  as  follows : 

"Little  Suamico,  1—13—1902. 
^^To  Racine  Wagon  &  Carriage  Co,,  Racine,  Wis. : 

"Please  enter  our  order  for  the  following  to  be  shipped  to 
(Name)  Li^geois  Bros.  %  bill  to  each. 

"Liegeois  J.  &  Bro.  (Address)  Ship  to  Abrams,  Wis. 

"To  be  shipped  on  or  about  Feb.  15,  or  as  soon  thereafter 
as  possible,  at  prices  named  below  on  board  cars  Abrams, 
Y>  hill  to  J 08.  Liegeois,  Abrams,  %  to  John  Liegeoia,  Little 
Suamico." 

This  is  followed  by  a  description  of  the  goods  and  the  con- 
ditions of  sale,  among  others,  which  are  that : 

"The  title  to  the  goods, 'and  all  proceeds  of  any  sale  of  the 
same,  ...  to  remain  in  the  name  of  the  Bacin&  Wagon 
&  Carriage  Co.,  until  the  same  are  settled  for  with  cash." 

"This  order  is  given  subject  to  the  acceptance  of  the  Ra- 
cine Wagon  &  Carriage  Co,,  at  Racine,  Wis. 

"Jos.  Liegeois  &  Bro.,  John  lAegois,  Purchaser.    . 

"Accepted:  1 — 15,  '02,  at  Racine,  Wis.,  Racine  Wagon  & 
Carriage  Co.,  by  Rich.  Hall,  Salesman." 

The  cause  was  submitted  for  the  appellant  on  the  brief  of 

Francis  X.  Morrow,  attorney,  and  F.  J,  O'Kelliher  and  P.  A. 

Martineau,  of  counsel,  and  for  the  resiK)ndents  en  that  of 

Classon  &  Brazeau. 

Cassodat,  C.  J.  The  question  presented  is  whether  the 
complaint  alleges  two  causes  of  action — one  against  the  two 
defendants  composing  the  firm  and  doing  business  at  Abrams, 
and  the  other  against  the  defendant  John  Liegeois,  doing 
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business  at  Little  Suamico.  The  order  contained  a  dupli- 
cate of  the  respective  articles,  and  was  signed  by*the  firm  and 
also  by  John,  It  is  addressed  to  the  plaintiff.  It  starts  out 
by  saying:  "Please  enter  our  order  for  the  following,  to  be 
shipped"  as  stated.  Such  order  was  accepted  by  the  plaintiff. 
So  far  we  have  a  joint  order  and  contract,  and,  as  suggested 
by  counsel  for  the  plaintiff,  if  we  eliminate  from  the  contract 
certain  other  words,  to  be  considered,  and  substitute  therefor 
still  other  words,  and  then  take  such  changes  "in  connection 
with  the  balance  of  the  contract^"  we  would  ^Tiave  a  com- 
plete joint  contract  or  purchase  in  every  particular."  The 
words  and  figures  so  sought  to  be  eliminated  are  "^  bill  to 
each,"  "%  bill  to  Jos.  Liegeois,  Abrams,^  "^  to  John  Lie- 
geois.  Little  Suamico."  Such  words  and  figures  were  used 
by  the  parties  to  express  their  intention.  We  are  not  at  lib- 
erty to  eliminate  them  and  substitute  others.  It  is  the  busi- 
ness of  courts  to  construe  contracts,  and  not  to  make  them. 
Of  course,  regard  is  to  be  had  to  the  whole  instrument,  as 
applied  to  the  facts  and  circumstances  to  which  it  relates. 
Gibbons  v.  Orinsel  79  Wis.  369,  48  K  W.  255.  As  stated 
by  the  trial  court  in  effect,  the  words  quoted  must  be  given 
some  meaning.  By  them  the  signers  of  the  order  said  to  the 
plaintiff,  in  effect,  While  we  join  in  this  order,  the  goods 
are  not  to  be  billed  to  us  jointly,  but  one  half  is  to  be  billed 
to  each  party ;  that  is  to  say,  one  half  is  to  be  billed  to  the 
firm  at  Abrams  and  the  other  half  to  John  at  Little  Suamico. 
The  word  "bill"  manifestly  means,  to  "charge  or  enter  in  an 
account  for  future  payment."  Century  Diet  To  "book  or 
charge  on  an  account."  Standard  Diet.  "An  account  of 
charges  and  particulars  of  indebtedness  by  the  creditor  to 
his  debtor."  5  Cyc.  705.  Such  was  the  plain  meaning  of 
the  words  and  figures  as  used  in  the  contract  Being  free 
;from  ambiguity,  the  construction  of  the  contract  was  for  the 
court.    In  fact,  it  is  difficult  to  see  how  parol  evidence  could 
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change  the  construction.    We  miust  hold  that  the  demurrer 
was  properly  sustained  for  misjoinder  of  causes  of  action. 
.  By  the  Court. — The  judgment  of  the  circuit  court  is  af- 
firmed. 


In  be  Mielkb. 
January  15 — February  2,  1904, 


Certiorari:  Supreme  court:  Original  jurisdiction:  "Cannot  he  made 
elsetoheref*  "Peculiar  and  satisfactory  reasons," 

1.  The  business  of  the  supreme  court  Is  confined  to  the  exercise  of 

its  appellate  Jurisdiction,  except  in  cases  of  applications  where, 
"for  peculiar  and  satisfactory  reasons  .  .  .  they  are  not 
or  cannot  be  made  elsewhere." 

2.  The  term  "cannot  be  made  elsewhere"  refers  to  disability  as  to 

jurisdiction. 

3.  The  term  "peculiar  and  satisfactory  reasons"  refers  to  those  cir- 

cumstances rendering  the  exercise  of  Jurisdiction  elsewhere  in 
the  given  case  inadequate  to  remedy  or  prevent  the  wrong, — 
insufficient  to  afford  any  substantial  remedy. 

4.  Mere  importance  of  obtaining  a  speedy  final  settlement  of  a  con- 

troverted question,  even  of  a  public  nature,  short  of  necessity 
in  that  regard  to  prevent  irremediable  loss  of  valuable  ri^ts, 
does  not  satisfy  the  call  for  peculiar  and  satisfactory  reasons. 

5.  In  the  foregoing  sense  the  rule  as  to  the  exercise  of  original 

Jurisdiction  here  to  review  or  control  the  conduct  of  other 
courts,  the  rule  is  that  this  court  will  not  exercise  such  juris- 
diction "when  there  is  another  adequate  remedy,  by  appeal  or 
otherwise,  nor  unless  the  exigency  is  of  such  an  extreme  nature 
as  obviously  to  justify  and  demand  the  interposition  of  the  ex- 
traordinary superintending  power  of  the  court  of  last  resort." 

6.  To  the  foregoing,  in  conformity  to  legislative  policy,  an  excep- 

tion is  made  as  to  actions  against  the  state  involving  its  reve- 
nues. 
[Syllabus  by  Mabshall,  J.] 

CsBTiOBAsi  to  the  county  court  of  Milwaukee  count j: 
Paul  D.  Caepenteb,  Judge.    Writ  quashed. 
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Oreta  Mielke,  by  proceedingB  under  the  statute,  was  com- 
raitted  to  the  Wisconsin  Home  for  Feeble-Minded  February 
12,  1901.  February  20,  1903,  upon  a  petition  by  the  father 
of  the  girl  to  have  the  commitment  and  the  proceedings  lead- 
ing up  to  the  same  declared  void,  the  county  court,  assuming 
that  it  had  jurisdiction  of  such  a  matter,  exercised  it  and 
granted  such  petition.  A  writ  of  certiorari  was  allowed  by 
one  of  the  justices  of  this  court  to  remove  the  proceedings 
in  the  county  court  to  this  court  for  review  on  jurisdictional 
(juestions.  They  were  removed  iccordingly  by  a  due  and 
proper  return  of  and  to  the  writ. 

The  cause  was  submitted  for  the  petitioner  on  the  brief  of 
the  Attorney  Oeneral  and  L,  H.  Bancroft,  assistant  attorney 
general,  and  for  the  respondent  on  that  of  Fiebing  &  Killilea. 

Marshatj.,  J.  At  the  outset  respondent  challenges  the 
right  of  the  petitioner  to  the  remedy  invoked,  upon  the 
ground  that  there  is  a  full  and  adequate  remedy  by  proceed- 
ings in  the  county  court  of  Milwaukee  county,  and  that^ 
under  such  circumstances,  this  court  should  not  exercise  its 
jurisdiction.  We  see  no  escape  from  that,  otherwise  than  by 
directly  or  in  effect  overruling  a  long  line  of  decisions,  i..  oun- 
sel  for  the  petitioner  stand  on  Hurlbut  v.  Wilcox,  19  Wis. 
419,  where  the  rule  was  laid  down  that  the  business  of  the 
court  would  be  confined  to  its  appellate  jurisdiction  except 
in  case  of  an  application  where,  for  "peculiar  and  satisfac- 
tory reasons  ...  it  is  not  or  cannot  be  made  elsewhere.'^ 
It  is  insisted  that  the  importance  of  the  question' here  in- 
volved, as  regards  the  administration  of  the  statutory  system 
for  the  protection  and  care  of  a  large  class  of  unfortunates,, 
and  the  fact  that  a  final  decision  can  only  be  made  here, 
**hould  be  deemed  ample  to  satisfy  the  calls  of  that  rule.  If 
that  were  so,  then  a  decision  by  a  justice  court,  or  any  court 
of  inferior  jurisdiction,  of  a  question  of  private  right  also 
involving  necessarily  a  question  of  great  public  interest. 
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could  be  presented  here  directly  for  review,  regardless  of  the 
facilities  afforded  for  presenting  the  same  to  a  circtdt  court 
.  having  full  jurisdiction  to  remedy  any  wrong  committed, 
subject  to  a  review  upon  appeal,  and  reg&rdless  of  the  fact 
that,  subject  to  such  review,  not  only  is  a  complete  remedy 
afforded  in  the*  circuit  court,  but  a  much  more  speedy  one. 
True,  it  is  important  in  many  cases  to  have  a  final  decision 
v/ithout  the  necessity  of  traveling  the  usual  road  to  reach  it ; 
but  if  that  were  sufficient,  coupled  with  importance  of  the 
question  involved,  whether  from  a  public  or  a  private  stand- 
point, to  warrant  invoking  the  juricdiction  of  this  court,  it 
would  have  to  turn  aside  from  the  performance  of  its  ordi- 
nary duties  to  such  an  extent  as  to  seriously  impair  its 
efficiency  to  perform  the  saine. 

In  many  recent  cases  suggestions  have  been  made  as  to  the 
essentials  to  satisfy  the  rule  as  regards  "peculiar  and  satis- 
factory reasons,**  mentioned  in  Hurlbui  v,  Wilcox.  In  State 
ex  rel.  Fowrth  Nat,-  Bank  v.  Johnson,  103  Wis.  591,  Y9  N".  W. 
1081,  jurisdiction  was  taken  because  of  an  entire  miscar- 
riage of  justice  in  the  court  below  on  a  matter  of  vast  im- 
poi^tance,  where  a  remedy  more  expeditious  than  that  af- 
forded by  appeal  was  absolutely  necessary  to  prevent  irrem- 
ediable less  of  valuable  rights  of  many  persons.  It  was  said, 
in  effect,  that  the  petitioner  had  really  no  remedy  except  in 
form,  other  than  that  within  the  power  of  this  court  to  af- 
ford by  the  exercise  of  its  power  of  superintending  control. 
Jurisdiction  was  entertained  solely  for  that  reason,  it  being 
said  that  where  a  timely  remedy,  full  and  complete  except 
in  so  far  as  it  is  subject  to  review  by  this  court,  is  afforded 
in  the  circuit  court,  jurisdiction  of  the  latter  should  be  in- 
voked in  the  first  instance.  That  has  since  been  affirmed  and 
reaffirmed.  State  ex  rel.  Meggeti  v.  O'Neill,  104  Wis.  22Y, 
80  N.  W.  447 ;  State  ex  rel  Mitchell  v.  Johnson,  105  Wis. 
90,  80  N".  W.  1104;  State  ex  rel.  Milwavkee  v.  Ludwig,  106 
Wis.  226,  82  K  W.  158;  In  re  Court  of  Honor  of  Illinois: 
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109  Wis.  625,  85  N.  W.  497 ;  8t(Ue  ex  rel  Tewalt  v.  Pol- 
lard, 112  Wis.  232,  87  N.  W.  1107. 
In  the  last  case  cit^  it  was  said : 

"This  court  will  not  exercise  its  jurisdiction  when  there  is 
another  adequate  remedy,  by  appeal  or  otherwise,  nor  unless 
the  exigency  is  of  such  an  extreme  nature  'as  obviously  to 
justify  and  demand  the  interposition  of  the  extraordinary 
superintending  power  of  the  court  of  last  resort  of  the  state;" 

The  exception  to  that,  found  in  State  ex  rel.  New  Rich- 
mond V.  Davidson,  114  Wis.  563,  88  N.  W.  596,  90  N.  W. 
1067,  is  based,  as  will  be  seen  by  an  examination  thereof, 
on  the  legislative  policy  indicated  by  sec.  3200,  Stats.  1898, 
that  suits  against  the  state,  the  successful  termination  of 
which  in  favor  of  the  prosecutor  would  result  in  depleting 
the  state  treasury,  should  be  brought  in  the  supreme  court. 

It  seems,  in  view  of  what  we  have  said,  that  we  should 
hold  that  the  writ  here  was  improvidently  granted. 

By  the  Court. — The  writ  of  certiorari  is  quashed  and  the 
proceedings  dismissed,  with  costs  to  respondent. 


Cupps,  Plaintiff  in  error,  vs.  The  State,  Defendant  in 

error. 

October  2i,  190S— February  2S,  190i. 

Criminal  law  and  practice:  Murder  in  the  first  degree:  Intent:  Pre- 
sumptions: Evidence:  Burden  of  proof:  Motive:  Character:  Ex- 
ceptions: Instructions  to  jury:  Appeal  and  error:  Prejudicial 
error:  Questions  reviewed:  Verdict:  Impeachment:  Misconduct 
of  jurors. 

1.  If  a  person  inflicts  upon  another  a  fatal  wound,  intending  there- 
by to  cause  that  other's  death,  and  such  intention  is  effected, 
there  being  no  attending  circumstances  rendering  the  homi- 
cide Justifiable  or  excusable,  such  person  is  guilty  of  murder 
In  the  first  degree. 
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2.  If  a  i>erBon  takes  the  life  of  another  by  an  act  naturally  calcu- 
lated to  produce  that  result,  in  the  absence  of  any  explanatory 
circumstance  or  circumstances  rendering  the  homicide  excus- 
able or  justifiable,  or  criminal  in  some  degree  less  than  the 
highest,  or  creating  a  reasonable  doubt  in  regard  to  one  of  such 
contingencies,  the  law  presumes  that  he  intended  the  result 
effected  and  is  guilty  of  murder  in  the  first  degree. 

2,  Proof  that  a  person  took  the  life  of  another  by  an  act  naturally 
calculated  to  effect  that  result  prima  fade  establishes  guilt  to 
the  fullest  extent  charged. 

4.  At  the  point  last  suggested  the  burden  is  cast  upon  the  accused 

to  rebut  the  prima  facie  case  made  against  him  to  the  extent 
indicated  in  No.  2,  or  the  Jury  will  be  warranted  in  finding  a 
verdict  of  murder  in  the  first  degree. 

5.  An  apparent  motive  for  the  commission  of  a  criminal  offense  is 

not  an  essential  to  a  conviction  thereof.  Mere  proof  of  motive 
does  not  of  itself  establish  guilt,  nor'  proof  of  want  of  motive 
establish  innocence.  Such  proof  is  entitled  to  Just  such  con- 
sideration in  arriving  at  the  truth  of  the  matter  as  the  Jury 
think  ought  to  be  given  thereto;  and  the  same  principle  gov- 
erns in  respect  to  proof  of  the  character  of  the  accused  prior 
to  the  time  of  the  alleged  commission  of  the  offense  inconsist- 
ent with  the  truth  of  the  charge. 

6.  If  a  Jury,  upon  the  whole  evidence  produced  for  their  considera- 

tion In  a  criminal  case,  believe  the  accused  guilty  beyond  a 
reasonable  doubt,  it  is  their  duty  to  so  find,  regardless  of 
whether  they  can  discover  therein  an  adequate  or  any  motive 
for  the  commission  of  the  offense;  and  also  regardless  of 
whether  they  believe  that  the  character  of  the  accused  before 
sucli  commission  was  inconsistent  therewith. 

7.  An  exception  to  a  particular  ruling  striking  out  evidence  as  not 

responsive  to  the  question  asked,  does  not  preserve  for  review 
the  proposition  of  whether  such  evidence  was  competent,  even 
though  the  trial  Judge  expresses  an  opinion  in  connection  with 
his  ruling  that  it  is  not. 

8.  In  giving  instructions  to  a  Jury  in  a  criminal  trial,  it  is  not  re- 

versible error  for  the  Judge  to  speak  of  facts  as  established  in 
the  cause  which  are  so  beyond  any  room  for  reasonable  debate. 

9.  If  a  trial  Judge,  in  charging  a  Jury  in  a  criminal  case,  makes  an 

incorrect  recital  of  a  fact  as  to  whether  it  is  established  or  not, 
if  the  evidence  is  all  one  way  &nd  so  plain  that  there  is  no 
room  in  reason  for  the  Jury  to  misunderstand  it  notwithstand- 
ing the  incorrect  statement,  the  language  of  such  recital  being 
reasonably  harmonizable  with  the  truth  of  the  matter,  such 
mistake  does  not  constitute  reversible  error. 
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10.  In  a  prosecution  for  murder  in  the  first  degree,  if  the  evidence 

in  the  Judgment  of  the  trial  judge  in  any  reasonable  view 
thereof  will  not  warrant  a  verdict  of  any  other  homicidal  of- 
fense than  that  of  murder  in  the  first  degree,  it  is  his  duty  to 
so  instruct  the  jury. 

11.  While  it  is  the  duty  of  the  judge.  In  a  pinsecution  for  a  homi- 

cidal ofiPense,  to  instruct  the  jury  as  to  every  degree  thereof  to 
which  the  evidence,  in  any  reasonable  view  of  it,  will  apply, 
a  failure  so  to  do  of  his  own  motion  does  not  constitute  re- 
versible error. 

12.  An  exception  to  the  charge,  in  a  prosecution  for  murder  in  the 

first  degree,  that  the  accused  should,  on  the  evidence,  be  con- 
victed of  the  full  offense  charged  against  him  or  acquitted, 
does  not  preserve  for  review  the  question  of  whether  instruc- 
tions should  have  been  given  as  to  other  degrees  of  homicidal 
offenses. 

13.  The  rule  applies  in  criminal  as  well  as  in  civil  cases,  that  failure 

to  instruct  the  Jury  upon  a  material  point  is  not  reversible 
error  unless  a  written  request  to  charge  upon  such  point,  in 
proper  form  to  be  given  to  the  jury,  is  seasonably  presented  to 
.  the  trial  judge  and  the  request  is  refused. 

14.  The  court  having  charged  the  jury,  in  a  prosecution  for  murder, 

that  they  should  weigh  the  evidence  of  each  witness  "as  best 
they  can,"  and  in  the  performance  of  the  duty  of  "scrutinizing 
the  evidence  and  determining  its  effect,  you  should  exercise 
the  utmost  caution,  employ  all  the  reason,  prudence,  judgment 
and  discrimination  that  you  possess  and  would  summon  to 
your  own  aid  in  the  most  important  affairs  of  life,"  it  is  not 
error  to  refuse  to  instruct  that  in  performing  such  duty,  the 
jury  should  use  "the  utmost  care,  caution,"  etc. 

15.  It  is  not  error  to  refuse  to  instruct  the  Jury  in  a  criminal  case 

that,  "unless  you  can  say  from  that  standpoint  that  the  evi- 
dence fails  to  impress  your  minds  with  any  reasonable  doubt 
of  the  defendant's  guilt,  you  should  acquit  the  accused  and 
render  a  verdict  of  not  guilty,"  because,  if  the  idea  involved 
is  not  clearly  erroneous,  the  language  is  fatally  ambiguous. 

16.  The  inclusion  of  a  request  to  charge  the  Jury  as  indicated  in  the 

preceding  paragraph  would  render  the  entire  request  fatally 
defective. 

17.  The  proper  instruction,  in  substance,  to  give  to  the  jury  on  the 

subject  covered  by  the  two  last  foregoing  paragraphs  is  that, 
after  giving  to  the  evidence  the  consideration  indicated  by  the 
instruction  mentioned  in  paragraph  14,  there  then  remains  in 
the  minds  of  the  Jury  no  reasonable  doubt  of  the  defendant's 
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guilt  they  should  convict  him,  other^rise  they  should  acquit 
him. 

18.  A  requested  instruction,  so  framed  that  in  any  reasonable  view 

it  assumes  a  state  of  things  as  established  by  the  evidence  not 
so  established  beyond  room  for  reasonable  debate,  is  fatally  de- 
fective. 

19.  If  counsel  desire  a  specific  instruction  on  any  particular  point. 

they  should  prepare  such  instruction  in  writing  in  the  form 
they  desire  it  to  be  given  to  the  jury,  and  ask  the  court  to 
give  it.  As  a  general  rule  a  mere  request  to  charge  upon  a  par- 
ticular point,  or  to  charge  more  particularly  thereon,  a  re^ 
fusal  thereof  and  an  exception  to  the  ruling,  do  not  present 
any  question  for  review. 

20.  Where  the  verdict  of  the  jury  is  sought  to  be  impeached^for  mis- 

conduct of  some  member  thereof  in  respect  to  his  answers 
upon  the'  voir  dire,  or  in  respect  to  his  conduct  during  the 
trial,  or  for  undue  outside  influence  upon  the  jury  during  the 
trial,  the  facts  in  that  regard,  to  be  effective,  should  be  estab- 
lished by  clear  and  satisfactory  evidence. 

21.  The  determinatit>n  of  the  trial  judge  respecting  the  facts  in  re- 

gard to  any  matter  referred  to  in  the  last  foregoing  paragraph, 
is  as  conclusive  as  his  determination 'upon  any  other  matter  of 
fact,  in  that  it  must  be  regarded  on  an  appeal  as  a  verity  unless 
shown  to  be  contrary  to  the  clear  preponderance  of  the  evi- 
dence. 
[Syllabus  by  Marshall,  J.] 

Ebrob  to  review  a  judgment  of  the  circuit  court  for  Clark 
county:  Chas.  M.  Webb,  Judge.     Affirmed. 

November  27,  1900,  at  about  two  o'clock  a.  m.,  OUie 
(yDell,  the  keeper  of  a  house  of  ill  fame,  located  a  short  dis- 
tance from  Stanley,  Clark  county,  Wisconsin,  was  there 
fatally  shot  by  some  one.  Death  occurred  a  few  moments 
after  the  wound  was  inflicted.  There  were  no  witnesses  to 
the  homicide  except  plaintiff  in  error  and  one  Die  Gustad. 
They  were  jointly  informed  against  as  having  with  malice 
aforethought  taken  the  life  of  Mrs.  O'Dell.  Separate  trials 
were  granted.  Gustad  was  tried  first  and  acquitted.  Plaintiff 
in  error  was  tried  shortly  thereafter  and  was  convicted  of  the 
full  offense  charged.  Judgment  was  pronounced  accord- 
ingly.    To  review  such  judgment  upon  exceptions  taken  at 
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the  trial,  and  thereafter,  the  cause  was  brought  here  by  writ 
of  error. 

R.  J.  MacBride,  for  the  plaintiff  in  error. 

For  the  defendant  in  error  there  was  a  brief  hj  the  Attor- 
ney Oeneral  and  Walter  D.  Corrigan,  second  assistant  attor- 
ney general,  and  oral. argument  by  Mr.  Corrigan, 

The  following  opinion  was  filed  November  17,  1903 : 

Marshall,  J.  The  main  contention  upon  which  counsel 
for  plaintiff  in  error  relies  for  a  reversal  is  that  the  evidence 
was  not  sufficient  to  warrant  a  conviction  of  murder  in  the 
first  degree  if  of  any  offense ;  though  it  does  not  seem  to  be 
urged  with  confidence  but  that  the  evidence  justified  a  con- 
viction of  guilty  of  some  homicidal  offense.  Preliminary  to 
the  discussion  of  such  contention  we  will  briefly  stfite  the 
salient  evidentiary  facts  which-  the  testimony  either  estab- 
lished or  so  strongly  tended  to  prove  as  to  warrant  the  jury 
in  finding  their  existence. 

Ole  Gustad  and  plaintiff  in  error  were  young  men.  The 
latter  was  about  twenty  years  of  age.  He  lived  a  reputable 
life  till  about  a  year  prior  to  the  homicide.  Gustad  was 
twenty-three  years  of  age.  For  several  years  prior  to  the 
homicide  he  had  associated  with  bad  characters  and  gener- 
ally lived  a  disreputable  life.  In  June,  1899,  or  a  month 
or  two  prior  thereto,  plaintiff  in  error,  at  St  Paul,  Min- 
nesota, began  to  associate  with  Iva  Drake,  an  unmarried 
woman,  knowing  that  she  was  of  bad  character  and  pregnant. 
She  gave  birth  to  a  child  shortly  after  such  acquaintance 
commenced.  He  married  her  prior  to  July,  1899.  During 
the  time  he  associated  with  her  prior  thereto  she  had  a  com- 
panion of  bad  character  by  the  name  of  Ella  Day,  a  favorite 
of  Ole  Gustad.  The  acquaintance  of  plaintiff  in  error  witli 
the  latter  commenced  after  he  began  to  associate  with  Iva 
Drake.  After  that  event  the  two  young  men  chummed  to- 
gether, more  or  less,  till  after  the  homicide.    After  plaintiff 
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in  error  and  the  Drake  woman  were  married  they  spent  sev- 
eral months  going  about  from  place  to  place,  apparently  not 
having  any  honorable  means  of  support.  In  company  with 
Ella  Day  they  arrived  at  Stanley  in  the  latter  part  of  Oc- 
tober, 1899.  On  the  morrow  a  livery  rig  and  driver  were 
procured,  and  the  two  girls  with  plaintiff  in  error,  were 
driven  out  of  the  village,  a  short  distance,  to  Mrs.  O^DeU's 
house  of  ill  fama  Plaintiff  in  error  knew  the  character  of 
the  house.  He  left  his  wife  there  apparently  consenting  that 
she  should  remain  and  encouraging  her  to  do  so  and  to  live 
the  life  common  to  such  places,  he  returning  to  Stanley, 
where  he  resided  for  several  weeks  doing  nothing  but  taking 
care  of  a  little  child  of  Ella  Day,  the  two  girls  paying  his 
expenses  from  the  fruits  of  their  immoral  life.  At  the  end 
of  that  period  Gustad  joined  him  and  the  two  went  to  St. 
Paul  to  obtain  work.  About  a  week  after  they  arrived  in 
St.  Paul  they  returned  to  Stanley,  leaving  St.  Paul  on  the 
evening  train  of  November  26th,  and  arriving  in  Stanley  a 
little  before  twelve  o'clock  p.  m.  of  that  day.  Cupps  had 
upon  his  person  a  revolver.  Gustad  had  no  weapon.  When 
the  two  arrived  at  Stanley  they  avoided  being  observed  by 
the  train  crew.  When  the  train  moved  out  of  the  station 
they  went  into  the  waiting  room  of  the  depot  and  sat  down 
by  the  stove,  indicating  by  their  manner  a  disposition  to 
avoid  being  recognized.  After  remaining  there  about  an 
hour,  at  the  suggestion  of  Cupps  they  started  for  the  O'Dell 
place,  where  they  arrived  at  about  two  o'clock  a.  m.  One  of 
them  immediately  rapped  at  the  door  and  it  was  promptly 

a 

opened  by  Mrs.  O'Dell.  She  was  the  only  person  in  the 
lower  part  of  the  house.  Mrs.  Cupps,  the  Day  girl,  and  one 
Anna  Wing  were  upstairs  and  were  the  only  occupants  of  the 
house  except  the  O'Dell  woman.  The  Day  girl  was  in  a 
room  by  herself  at  the  head  of  the  stairs.  As  soon  as  Mrs. 
O'Dell  opened  the  door  a  noise  as  of  persons  entering  the 
house  was  heard,  and  immediately  thereafter  the  O'Dell 
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woman  was  heard  to  exclaim:  "My  God,  don't  shoot  me!" 
or  words  to  that  effect  Immediately  thereafter  a  pistol  shot 
was  heard,  followed  by  an  exclamation  from  the  woman: 
^^They  have  killed  me,  they  have  killed  me!"  or  words  to 
that  effect  Sounds  as  of  the  persons  who  entered  the  house 
hurriedly  leaving  the  same,  were  then  heard.  The  woman 
was  then  heard  to  groan  several  times,  and  thereafter  aU  was 
still  in  the  lower  part  of  the  house.  The  girls  remained  up- 
stairs till  morning.  They  then  called  to  a  passer-by,  result- 
ing in  an  investigation  being  made  and  Mrs.  O'Dell  being 
found  where  she  was  last  heard,  lying  upon  the  floor  dead, 
with  a  pistol  wound  in  her  neck.  Immediately  after  the 
shooting  Cupps  and  Gustad  hurriedly  returned  to  Stanley, 
where  they  secreted  themselves  behind  some  box  cars  till  a 
train  arrived,  bound  for  St  Paul.  They  boarded  the  train, 
avoiding  being  observed  by  the  train  crew,  and  beat  their 
way  to  St  Paul,  arriving  there  before  noon.  Soon  there- 
after plaintiff  in  error  sold  his  revolver,  saying  that  he  had 
no  further  use  for  it.  About  a  week  after  they  returned  to 
St  Paul  the  two  men  were  arrested,  charged  with  being 
guilty  of  the  murder  of  the  O'Dell  woman.  After  the  arrest 
plaintiff  in  error  claimed  that  he  was  not  at  Stanley  on  the 
night  of  the  homicide.  On  the  preliminary  examination  he 
admitted  that  he  and  Gustad  visited  Stanley  on  the  night  of 
the  homicide  and  that  they  both  started  for  the  O'Dell  place. 
He  claimed,  however,  that  he  had  some  altercation  with  his 
companion,  which  resulted  in  his  turning  back  while  Gustad 
went  on ;  that  he  was  not  present  at  the  O'Dell  place  at  the 
time  of  the  shooting;  that  Gustad  overtook  him  before  he  ar- 
rived at  Stanley  and  that  the  two  soon  thereafter  reached 
Stanley,  boarded  a  passing  train,  and  went  to  St.  Paul.  He 
claimed  that  he  did  not  know  that  the  O'Dell  woman  was 
shot,  but  suspected  it  His  story  in  justice  court  was  differ- 
ent in  many  respects  from  the  one  he  told  upon  his  trial  in 
the  circuit  court    He  then  admitted  being  present  when  the 
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woman  was  shot  and  said  that  his  testimony  in  justice  court 
inconsistent  with  that  given  upon  his  trial  was  false.  He 
claimed  that  while  the  two  were  on  their  way  to  the  O'Dell 
place  Gustad  borrowed  his  revolver  ostensibly  to  shoot  at 
something  by  the  wayside;  that  he  discharged  the  weapon 
and  then  reloaded  it,  having  in  his  possession  some  cartridges 
which  belonged  to  the  accused ;  that  he  returned  the  revolver 
to  the  accused  shortly  after  they  left  the  O'Dell  place.  He 
testified  that  as  soon  as  they  entered  such  place  Gustad  drew 
the  revolver  and  shot  the  woman ;  that  he  was  then  about  to 
go  upstairs  in  search  of  his  wife,  and  that  the  woman,  when 
shot,  was  directly  between  him  and  Gustad,  facing  the  latter. 
Gustad  denied  having  the  revolver  in  his  possession  on  the 
night  of  the  homicide  at  all.  He  testified  that  plaintiff  in 
error,  as  soon  as  they  entered  the  O'Dell  house,  drew  his 
weapon  and  shot  the  woman.  Both  agreed  that  immediately 
after  the  shooting  they  hurriedly  returned  to  Stanley,  se- 
creted themselves  till  a  train  came  along,  and  then  boarded 
the  same  for  St.  Paul,  reaching  there  as  before  stated. 

The  foregoing  statement  seems  to  be  sufficient,  without 
argument,  to  answer  counsel's  contention  that  there  was  no 
evidence  produced  upon  the  trial  to  warrant  the  jury  in  find- 
ing a  verdict  of  murder  in  the  first  degree.  True,  the  direct 
evidence  as  to  who  did  the  shooting  was  confined  to  the  two 
men,  the  accused  and  his  companion,  who  were  the  sole  wit- 
nesses of  the  homicide;  but  there  were  evidentiary  circum- 
stances  tending  to  show  that  plaintiff  in  error  was  the  guilty 
party  and  that  the  two  visited  the  O'Dell  place  upon  the 
night  of  the  homicide,  one  or  both  being  bent  upon  an  un- 
lawful purpose  of  a  serious  nature,  and  probably  the  one  that 
was  effected.  There  was  the  evidence  tending  to  show  that 
both  endeavored  to  avoid  recognition  while  at  Stanley;  that 
they  purposed,  before  leaving  St.  Paul,  to  go  to  Stanley  and 
return  in  such  a  way  as  to  render  their  absence  from  St.  Paul 
unobservable ;  that  plaintiff  in  error  was  the  leader  of  the 


512  SUPEEME  COURT  OF  WISCONSIN.       [Fed. 

Cupps  V.  State,  120  Wis.  504. 

expedition;  that  he  owned  and  was  in  possession  of  the 
weapon  with  which  the  homicide  was  committed,  and  that 
his  story  of  the  shooting  was  highly  unreasonable  in  that  he 
claimed  that,  when  Gustad  fired  the  shot,  the  woman  waJs 
standing  in  a  direct  line  between  them,  face  to  face  with 
Gustad.  As  before  stated,  however,  on  the  question  of  who 
did  the  shooting,  we  do  not  understand  that  counsel  for  ap- 
pellant contend  but  that  there  was  evidence  to  warrant  th& 
jury  in  finding  that  plaintiff  in  error  did  it ;  the  point  argued 
being  that  no  evidence  was  produced  showing*  that  the  shot 
was  fired  with  the  intention  to  take  human  life,  requisite  to 
the  crime  of  murder  in  the  first  degree.  To  our  minds  tho 
evidence  on  that  point  seems  to  have  been  ample  to  warrant 
the  jury  in  the  conclusion  which  they  reached.  The  location 
of  the  wound  indicates  that  it  was  inflicted  with  a  pistol 
pointed  at  the  woman's  neck  and  probably  slightly  down- 
ward. Whoever  fired  the  shot  must  have  had  his  arm  raised 
to  a  position  quite  inconsistent  with  an  accidental  discharge 
of  the  pistol  during  a  struggle  between  him  and  the  woman. 
There  were  no  powder  marks  upon  the  deceased,  indicating 
quite  clearly  that  she  and  her  assailant  were  not  near  enough 
together  at  the  time  of  the  homicide  to  be  in  physical  touch 
with  each  other.  The  location  of  the  wound  and  the  other 
circumstances  strongly  indicated  that  the  wound  was  inten- 
tionally inflicted.  It  was  in  a  vital  part  of  the  body,  giving 
rise  to  the  familiar  legal  presumption  that  whoever  inflicted 
it  intended  to  produce  the  result  which  followed,  such  result 
being  a  natural  and  probable  consequence  of  the  act  Add 
to  that  the  fact  that  the  woman  exclaimed  the  instant  before 
the  shot  was  fired,  "My  God,  don't  shoot  me  I"  and  exclaimed 
immediately  after  the  discharge  of  the  pistol,  "They  have 
killed  me,  they  have  killed  me !"  or  words  to  that  effect,  and 
we  have  a  pretty  strong  showing  that  whoever  fired  the  fatal 
shot  did  so  intending  to  accomplish  what  in  fact  resulted. 
That  satisfies  all  the  essentials  of  murder  in  the  first  degree,. 
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though  there  may  not  have  been  any  definite  or  considerable 
period  of  time  between  the  formation  of  the  design  to  kill 
and  the  effectuation  thereof.  It  is  sufficient  to  satisfy  the 
statute  if  the  person  committing  the  homicide  has/ at  the 
time  of  inflicting  the  fatal  wound^  a  design  to  take  human 
life,  and  inflicts  such  wound  with  the  purpose  of  accomplish- 
ing such  design,  and  that  death  ensues,  there  being  no  cir- 
cumstance to  render  the  homicide  excusable  or  justifiable. 
Hogan  v.  State;  86  Wis.  226,  244;  Id.  30  Wis.  428;  Perugi 
V.  State,  104  Wis.  230,  80  N.  W.  593. 

While,  on  account  of  the  evidentiary  circumstances  to 
which  we  have  alluded,  aside  from  the  fact  of  killing  by 
means  naturally  calculated  to  effect  death,  the  case  as  to  the 
degree  of  criminal  homicide  of  which  the  person  who  fired 
the  fatal  shot  was  guilty,  did  not  depend  upon  the  presump- 
tion arising  from  the  fact  of  killing  and  the  manner  thereof, 
in  that  it  was  by  means  naturally  and  probably  calculated  to 
produce  death,  if  it  did  so  depend  we  could  not  agree  with 
counsel  that  such  presumption  goes  only  to  the  question  of 
whether  the  homicide  was  criminal  or  not;  that  it  was  not 
sufficient  to  prove  the  character  of  the  offense.  From  the 
circumstance  of  the  taking  of  the  life  of  a  human  being  by 
the  act  of  another  naturally  and  probably  calculated  to  cause 
that  result  the  law  presumes  that  such  person,  when  he  per- 
petrated the  act,  foresaw  and  intended  the  result  which  fol- 
lowed, hence  must  be  guilty  of  the  highest  offense  of  crim- 
inal homicide  known  to  our  law,  in  the  absence  of  evidence 
showing  that  the  homicide  was  justifiable  or  excusable, 
or  sufficiently  rebutting  the  presumption  .of  intent  to  take 
human  life,  to  raise  a  reasonable  doubt  on  the  question.  That 
must  be  so,  since  under  our  statute  every  intentional  taking 
or  human  life  not  excusable  or  justifiable  is  murder  in  the 
first  degree.  Perugi  v.  State,  supra.  When  it  is  made  to 
appear  in  the  prosecution  of  a  case  like  this  that  the  accused 
fired  the  shot,  the  weapon  being  aimed  at  a  vital  part  of  the 
Vol.  120  —  33 
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body,  and  that  death  ensued  as  a  natural  and*probable  result, 
the  presumption  of  fact  as  to  intention  to  take  human  life, 
in  the  absence  of  any  explanatory  circumstance  or  evidence, 
makes  a  prima  facie  case  for  the  prosecution.  The  state  is 
not  bound  to  go  further  and  negative  any  probability  that 
the  occurrence  was  the  result  of  accident,  or  that  there  were 
circumstances  reducing  the  homicide  below  that  of  murder 
in  the  first  degree,  or  excusing  or  justifying  it  altogether. 
The  accused  at  that  point  must  take  up  the  burden  of  re- 
butting the  prima  facie  showing  made  against  him.  He  must 
show,  by  evidence  at  least  sufficiently  convincing  to  raise  a 
reasonable  doubt  as  to  the  intention  to  take  human  life  or  as 
to  whether,  such  taking  was  justifiable  or  excusable,  that 
there  was  no  such  intention,  justification  or  excuse,  or  the 
jury  will  be  justified  in  finding  him  guilty  of  the  highest 
offense  of  criminal  homicide.  That  rule  is  elementary.  We 
quote  from  3  Greenl.  Ev.  §  14 : 

"This  rule,  that  every  person  is  presumed  to  contemplate 
the  ordinary  and  natural  consequences  of  his  own  acts,  is  ap- 
plied even  in  capital  cases.  Because  men  generally  act  delib- 
erately and  by  the  determination  of  their  own  will,  and  not 
from  the  impulse  of  blind  passion,  the  law  presumes  that 
every  man  always  thus  acts,  until  the  contrary  appears. 
Therefore,  when  one  man  is  found  to  have  killed  another, 
if  the  circumstances  of  the  homicide  do  not  of  themselves 
show  that  it  was  not  intended,  but  was  accidental,  it  is  pre- 
sumed that  the  death  of  the  deceased  was  designed  by  the 
slayer;  and  the  burden  of  proof  is  on  him  to  show  that  it 
was  otherwise." 

That  burden  is  successfully  raised,  as  we  have  seen,  if  the 

accused  produces  evidence  sufficient  in  ihe  judgment  of  the 

jury  to  raise  a  reasonable  doubt  as  to  the  felonious  intent. 

This  subject  was  very  fully  discussed  by  Chief  Justice  Shaw, 

in  Comm.  v.  York,  9  Mete.  93.    The  conclusion  there  reached 

is  fairly  stated  in  the  syllabus  thus: 

"When,  on  the  trial  of  an  indictment  for  murder,  the 
killing  is  proved  to  have  been  committed  by  the  defendant. 
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and  nothing  further  is  shown,  the  presumption  of  law  is 
that  it  was  malicious,  and  an  act  of  murder,  and  proof  of 
matter  of  excuse  or  extenuation  lies  on  the  defendant" 

By  reference  to  the  opinion  it  will  be  seen  that  the  term 
"murder''  in  the  syllabus  means  killing  with  malice  afore- 
thought, or  murder  in  the  first  degree  under  our  statute.  That 
is  stating  the  rule  broader  than  is  necessary  for  the  purposes 
of  this  case,  and  broader  than  we  would  advise  giving  it  to 
a  jury.  The  better  way  is  to  state  that,  in  the  absence  of 
evidence  to  the  contrary,  he  who  takes  the  life  of  another  by 
the  infliction  of  a  wound  or  some  act  naturally  and  probably 
calculated  to  produce  death,  is  presumed  to  have  intended 
that  result  and  to  be  guilty  of  murder  at  the  common  law, 
and  murder  in  the  first  degree  under  our  statute.  Chief  Jus- 
tice Shaw,  speaking  of  the  nature  and  force  of  the  presump- 
tion, said: 

"The  willful  and  voluntary  act  of  destroying  the  life  of 
another  is  .  .  .  injurious  in  the  highest  degree  to  the 
rights  of  such  other.  .  .  .  The  natural  and  necessary  con- 
clusion from  such  an  act  willfully  done,  without  apparent 
excuse,  is  that  it  was  done  maio  animo,  in  pursuance  of  a 
wrongful  injurious  purpose,  previously,  though  perhaps  sud- 
denly, formed,  and  is  therefore  *a  homicide  with  malice  afore- 
thought'"    Page  104. 

"The  presumption  of  malice  ...  is  not  technical  or 
artificial,  .  .  .  but  is  the  result  ^f  a  mode  of  legal  rea- 
soning which  is  of  general  application."    Page  105. 

Counsel  for  plaintiff  in  error  freely  admits  that  the  law  is 
as  thus  stated  as  applied  to  murder  at  the  common  law,  but 
insists  that  the  rule  is  different  under  our  statutory  system. 
No  very  good  reason  is  advanced  to  support  that  idea,  and 
no  authority  in  support  thereof  is  cited.  Murder  at  the  com- 
mon law  was  susceptible  of  being  established  solely  by  the 
presumption  arising  from  the  fact  of  killing  by  an  unex- 
plained act  naturally  and  probably  calculated  to  produce 
death.     That  was  laid  down  distinctly  as  early  as  King  v. 
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Woodbume,  in  1722,  16  How.  St.  Tr.  54.  We  see  no  room 
for  holding  that  such  ancient  rule,  which  obtains  to  this  day, 
admittedly,  as  to  murder  at  the  common  law,  does  not  apply 
to  our  statutory  murder  in  the  first  degree,  since  that  includes 
every  intentional  killing  of  a  human  being  by  another,  not 
justifiable  or  excusable.  Decisions  made  under  systems  un- 
like ours  necessarily  cannot  affect  the  question.  The  law  ia 
different  in  the  state  of  Ohio,  and  perhaps  in  other  states. 
The  difference  in  Ohio,  however,  grows  solely  out  of  the  fact 
that  intentional  killing  under  the  Ohio  statutes  is  a  char- 
acteristic of  murder  in  the  second  as  well  as  in  the  first  de- 
gi'ee.  In  that  situation  the  court  held  that  the  presumption 
of  intention  to  take  human  life  arising  from  an  unexplained 
homicide  should  only  go  to  the  lowest  degree  of  the  offense 
in  which  the  intent  to  kill  was  essential.  State  v.  Turner ,. 
Wright  (Ohio)  20. 

Now,  while  the  jury  were  warranted  in  finding  many  evi- 
dentiary circumstances  corroborating  the  legal  presumption 
from  the  fact  of  killing  by  an  act  naturally  calculated  to 
produce  that  result, — ^which  we  have  seen  was  of  itself,  un- 
explained, sufficient  to  support  the  finding  of  the  taking  of 
human  life  with  malice  aforethought, — we  are  unable  to  dis- 
cover any  evidence  or  circumstance  tending  to  rebut  the  pre- 
sumption except  that  tending  to  show  absence  of  motive. 
True,  there  was  a  feeble  attempt  to  show  a  probable  acci- 
dental discharge  of  the  pistol,  and,  certainly,  from  the  cir- 
cumstances of  the  homicide  which  we  have  detailed  and  the 
appearances  thereafter  the  jury  v^re  fully  warranted  in  giv- 
ing little  or  no  credence  thereto.  No  explanation  whatever 
was  attempted  of  why  the  revolver  was  drawn  on  the  defense- 
less woman  at  all ;  while  the  location  of  the  wound  and  the 
absence  of  powder  marks  on  the  body  of  deceased  or  her 
clothing,  and  the  entire  absence  of  anything  about  her  per- 
son indicating  a  struggle  with  her  assailants,  show  pretty 
clearly,  as  before  indicated,  that  the  weapon  was  aimed  at  a 
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vital  part  of  her  body  and  was  intentionally  discharged  by 
the  person  who  held  it. 

Much  significance  is  claimed  for  the  dearth  of  evidence 
showing  any  substantial  motive  for  the  commission  of  the 
offense.  If  in  a  case  like  this  evidence  of  guilt  were  so  weak 
as  to  necessarily  leave  a  reasonable  doubt  in  th3  mind  on  the 
question  of  guilt  in  the  absence  of  any  proof  of  motive  for 
the  deed^  that  circumstance  would  have  all  the  significance 
claimed  for  it;  but  such  is  not  the  situation  here.  Absence 
of  motive  in  a  doubtful  case  is  always  significant  and  may 
be  of  controlling  import.  But  where  the  evidence,  in  the 
judgment  of  the  jury,  clearly  establishes  an  intention,  with- 
out justification  or  excuse,  to  destroy  human  life,  the  fact 
that  no  adequate  or  any  motive  can  be  assigned  for  the  deed 
<loes  not  militate  against  such  act  being  criminal,  nor  against 
the  degree  of  criminality  being  the  "highest  known  to  the  law. 
A  conviction  is  never  to  be  disturbed  merely  for  want  of  mo- 
tive where  there  is  credible  evidence  of  guilt  1  McClain, 
Crim.  Law,  §  416.  The  expressions  of  courts  on  this  sub- 
ject are  numerous  and  harmonious.  In  Pointer  v.  United 
states;  151  TJ.  S.  396,  14  Sup.  Ct.  410,  it  was  said,  in  effect : 
Proof  of  motive  for  the  crime  is  not  indispensable  to  con- 
viction ;  for  murder  may  be  inferred  from  the  mere  fact  of 
killing;  but  the  absence  of  evidence  suggesting  a  motive  is  a 
circumstance  in  favor  of  the  accused  to  be  given  such  weight 
as  the  jury  may  deem  proper.  In  Clifton  v.  State,  73  Ala. 
473,  the  court  said : 

"The  presence  or  absence  of  a  motive  for  the  commission 
of  the  offense  charged  is  always  a  legitimate  subject  of  in- 
quiry. .  .  .  But  it  is  not  in  any  case  indispensable  to  a 
conviction ;  it  is  not  an  element  of  the  burden  of  proof  the 
law  devolves  upon  the  prosecution,  whether  the  agency  or 
■connection  of  the  accused  is  manifested  by  direct  and  posi- 
tive evidence,  or  only  by  circumstantial  evidence,  that  a  mo- 
tive,- or  inducement,  to  commit  the  offense  should  be  proved. 
The  criminal  act,  and  the  connection  of  the  accused  with  it. 
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being  proved  beyond  a  reasonable  doubt,  the  act  itself  fur- 
nishes the  evidence,  that  to  its  perpetration  there  was  some 
cause  or  influence  moving  the  mind/' 

In  McLain  v.  Coram.  99  Pa.  St.  86,  99,  the  court,  speak- 
ing on  the  same  subject,  said : 

"The  conmionwealth  was  not  bound  to  establish  an  ade- 
quate motive  for  the  alleged  crime.  .  .  .  The  fact  of  mur- 
der being  established  the  inability  to  discover  the  motive  does 
not  disprove  the  crime." 

Thus  it  will  be  seen  that  while  it  is  competent  for  the  pros- 
ecution in  a  case  of  this  kind  to  show  motive,  it  will  not  of 
itself  establish  the  charge;  and  while  it  is  competent  for  the 
defense  to  establish  want  of  motive,  it  does  not  constitute  a 
defense,  nor  necessarily  rebut  evidence  by  itself  satisfactorily 
establishing  the  guilt  of  the  accused  even  so  as  to  raise  a 
reasonable  doubt  on  the  question.  Presence  or  absence  of 
motive  in  any  case,  as  indicated,  is  but  a  mere  evidentiary 
circumstance  to  be  given  just  such  weight  by  the  jury  as  they 
deem  the  same  entitled  to  under  all  the  circumstances.  So 
here,  the  failure  of  the  prosecution  to  show  any  motive  for 
the  commission  of  the  ofPense  charged  against  the  accused  is 
of  little  moment,  the  jury  having  presumably  given  due 
weight  thereto  and  the  evidence  being  sufficient,  notwith- 
standing the  absence  of  any  discoverable  motive  for  the  of- 
fense, to  warant  the  verdict  which  was  rendered. 

Counsel  for  plaintiff  in  error,  to  sustain  his  contention 
that  the  verdict  of  the  jury  was  not  warranted  by  the  evi- 
dence, points  with  confidence  to  the  proof  of  previous  good 
character  of  the  accused  up  to  about  a  year  before  the  com- 
mission of  the  oifenso.  We  must  say  that  such  evidence  of 
good  character  was  entitled  to  very  little  if  any  weight  in 
view  of  the  proof  that  the  accused  was  a  man  of  mature  years, 
more  than  ordinarily  bright,  a  man  capable  of  earning  up- 
wards of  $60  per  month  at  mechanical  labor,  and  yet  that 
he  took  for  his  wife  a  common  prostitute  knowing  her  char- 
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acter,  and  thereafter  encouraged  her  to  continue  her  im- 
moral life,  he  profiting  by  the  fruits  thereof,  and  it  further 
appearing  that  he  indulged  in  going  about  the  country,  beat- 
ing his  way  on  railroads  and  living  the  life  of  a  common 
tramp.  However,  at  best  the  evidence  of  good  character  did 
not  constitute  a  defense.  Counsel  for  the  accused  of  course 
does  not  claim  that  for  it.  It  was  entitled  to  just  such  con- 
sideration as  the  jury  thought  proper  to  give  to  it  under  all 
the  circumstances  of  the  case, — ^no  more  and  no  less.  The 
fact  of  previous  good  character,  like  that  of  absence  of  motive 
for  the  commission  of  the  crime,  is  of  no  significance  in  any 
case  in  the  face  of  satisfactory  evidence  of  guilt,  in  the  judg- 
ment of  the  jury,  after  giving  due  weight  to  such  previous 
character.  We  mu^t  assume  that  there  was  such  satisfactory 
evidence  in  the  judgment  of  the  jury  in  this  case,  since  there 
is  nothing  to  indicate  that  they  did  not  give  due  weight  to 
all  the  evidence  produced  before  them.  If  they  believed 
from  such  evidence  beyond  reasonable  doubt  that  the  accused 
committed  the  offense  charged  against  him,  it  was  their  duty 
to  render  the  verdict  which  they  did,  though  they  could  not 
discover  any  motive  for  the  deed,  and  though  they  believed 
that  prior  to  the^ commission  of  the  offense  his  character  was 
inconsistent  with  such  commission. 

The  only  error  assigned  to  rulings  on  evidence  is  that  the 
court  erred  in  granting  a  motion  to  strike  out  an  answer 
which  it  appears  was  not  responsive  to  any  question  asked. 
Arnold  Lunt,  after  qualifying  to  testify  as  to  the  reputation 
of  the  accused  as  a  peaceable,  law-abiding  citizen  prior  to 
the  commission  of  the  offense,  in  answer  to  a  proper  ques- 
tion said  that  it  was  good.  Counsel  for  the  accused,  appar- 
ently to  cause  the  witness  to  emphasize  his  answer  to  this 
question,  asked :  "His  reputation  in  that  respect  was  good  ?" 
referring  to  the  reputation  of  the  accused  as  a  peaceable, 
law-abiding  citizen,  to  which  witness  said :  "In  every  respect 
it  was  good."     That  answer  was  clearly  subject  to  the  mo- 
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tion  to  strike  out.  The  motion  was  general  Hie  specific 
ruling  of  the  court  was  that  the  answer  should  he  stricken 
out  so  far  as  not  responsive  to  the  question.  True,  the  court 
said  in  connection  therewith  that  the  inquiry  in  respect  to 
the  character  of  the  accused  was  only  competent  in  respect 
to  his  reputation  as  being  a  peaceable  and  law-abiding  citi- 
zen ;  but  the  ruling  was  as  indicated.  An  exception  to  that 
did  not  raise  the  question  which  counsel  argues.  Whether 
the  saying,  as  to  a  person  on  trial  for  the  crime  of  murder, 
that  only  his  character  as  a  peaceable  and  law-abiding  citi- 
zen is  involved,  is  strictly  accurate,  does  not  seem  to  arise  so 
as  to  require  discussion  or  decision. 

The  learned  circuit  judge,  in  the  instructions  to  the  jury, 
recited  numerous  facts  as  to  which  the  evidence  was  all  one 
way  and  which  were  unquestionably  established,  in  which  he 
said  that  after  the  homicide  the  accused  and  his  companion 
walked  back  to  Stanley.  Counsel  insists  that  such  recital 
was  an  invasion  of  the  province  of  the  jury  and  was  clearly 
prejudicial  to  the  accused  in  respect  to  the  statement  that  he 
and  his  companion  walked  back  to  Stanley,  the  testimony 
being  that  they  ran  back,  indicating  mental  excitement.  As 
to  the  general  claim  that  it  was  error  for  the  court  to  speak 
of  facts  as  established  in  respect  to  which  there  was  no  de- 
batable question,  that  was  not  an  invasion  of  the  province 
of  the  jury.  Strictly  speaking,  the  statement  made  by  the 
learned  court  that  the  accused  and  his  companion  walked 
from  the  O^Dell  place  to  Stanley  was  contrary  to  the  evi- 
dence. The  only  testimony  on  the  subject  was  that  of  ac- 
cused and  his  companion.  It  is  true,  as  counsel  for  plaintiff 
in  error  states,  that  both  testified  that  they  ran.  However, 
we  fail  to  see  how  the  jury  could  reasonably  have  been  preju- 
diced bv  such  inaccurate  statement.  The  men  returned  on 
foot  to  Stanley  immediately  after  the  homicide.  In  all  rea- 
sonable probability,  in  view  of  the  evidence,  which  was  un- 
disputed and  very  plain,  that  is  what  the  jury  understood 
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was  in  the  mind  of  the  court.  The  act  of  running  back  to 
Stanley,  after  the  homicide,  in  a  state  of  excitement,  was  cer- 
tainly more  indicative  of  guilt  than  would  have  been  an  act 
of  walking  back  with  the  unconcern  which  the  language  of 
the  court  would  indicate,  taking  the  same  in  its  literal  sense. 
However,  as  before  indicated,  the  evidence  being  plain  and 
all  one  way  that  the  accused  and  his  companion  returned  to 
Stanley  on  a  run,  the  jury  must  have  understood  the  court 
merely  to  .mean  that  they  returned,  as  they  in  fact  did,  on 
foot 

Error  is  claimed  because  the  court  instructed  the  jury : 

"There  is  no  evidence  in  this  case  that  tends  to  show,  nor 
is  any  such  claim  made  in  the  defendant's  behalf,  that  the 
defendant  killed  the  deceased  under  circumstances  such  as 
rendered  such  killing  either  justifiable  or  excusable.  On  the 
trial  the  defendant  insists  that  he  did  not  in  any  way  con- 
tribute to  the  death  of  Mrs.  O^Dell.  The  question  therefore* 
is  to  be  determined  by  you  from  the  whole  evidence  in  the 
-case,  considered  within  appropriate  legal  rules  as  here  stated 
by  the  court:  Did  the  defendant  shoot  and  ki.l  Mrs,  O'Dell, 
and,  if  he  did,  then  was  such  killing  perpetrated  pursuant  to 
a  premeditated  design  by  the  defendant  to  take  her  life  ?" 

That  assignment  of  error  raises  the  question  of  whether 
the  court  was  warranted  in  taking  from  the  jury  the  ques- 
tion of  whether  the  killing  of  Mrs.  O'Dell  was  justifiable  or 
excusable.  We  are  unable  to  perceive  why  the  court  was  not 
so  warranted,  and  the  instruction  objected  to  strictly  proper. 
Counsel  made  no  attempt  to  point  out  anything  in  the  evi- 
dence indicating  justifiable  or  excusable  homicide.  The 
whole  attitude  of  the  accused,  from  first  to  last,  was,  as  the 
-court  said  in  the  instruction,  inconsistent  with  any  other 
theory  than  that  he  was  guilty  of  murder  in  the  first  degree 
or  not  guilty.  His  story  was  that  he  did  not  do  the  deed  or 
have  any  concern  with  it.  There  was  no  room  whatever  in 
the  evidence,  in  any  reasonable  view  of  it,  for  a  finding  that 
he   had   any  l^al   excuse   or  justification   for   killing   the 
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woman  or  injuring  her  in  any  way  whatever.  In  that  situa- 
tion the  court  was  justified^  in  fact  it  was  its  duty,  to  fence 
in  the  considerations  of  the  jury  as  was  done.  A  court  in 
charging  the  jury  in  a  criminal  or  any  case  is  by  no  means 
confined  to  a  mere  statement  of  abstract  principles  of  law 
applicable  to  the  evidence.  It  may  properly  speak  of  evi- 
dentiary facts  as  established,  as  before  indicated,  as  to  which 
the  evidence  is  so  conclusive  as  not  to  leave  any  room  for  de- 
bate in  respect  thereto,  and  thus  bring  the  minds  of  the  jury 
to  a  definite  understanding  of  the  particular  primary  sub- 
jects for  their  consideration  before  taking  up  the  ultimate 
issue  of  whether  the  accused  is  guilty  or  not.  This  and  other 
courts  have  often  held  that  where  the  evidence  in  a  prosecu- 
tion for  murder  in  the  first  degree  will  support  the  full 
charge,  and  in  no  reasonable  view  of  it  will  support  a  con- 
viction for  any  less  homicidal  offense,  it  is  competent  for  the 
trial  judge  to  say  that  to  the  jury  and  to  direct  them  to  re- 
strict their  deliberations  accordingly.  Fertig  v.  State,  100 
Wis.  301,  75  N.  W.  960;  Dickerson  v.  State,  48  Wis.  288,  4 
N.  W.  321 ;  State  v.  Kilgore,  70  Mo.  548 ;  State  v.  Stoechli, 
71  Mo.  559.  The  limitation  upon  the  right  of  a  trial  court 
to  speak  of  facts  as  established  in  charging  a  jury  has  often 
been  said  to  be  that  it  must  stop  where  in  any  reasonable 
view  of  the  evidence  there  is  room  for  debate  as  to  where 
the  truth  lies.  Benedict  v.  State,  14  Wis.  423 ;  HiU  v.  State, 
17  Wis.  675 ;  Dingman  v.  State,  48  Wis.  485,  491,  4  N.  W. 
668 ;  Salladay  v.  Dodgeville,  85  Wis.  318,  326,  55  N.  W. 
696 ;  Little  v.  Iron  Biver,  102  Wis.  252,  78  N.  W.  416.  The 
general  view  of  this  subject  as  held  by  the  highest  courts  of 
the  country  is  summed  up  in  11  Ency.  PI.  &  Pr.  116,  thus  r 

"An  instruction  which  assumes  the  existence  or  non-exist- 
ence of  material  facts  in  issue  invades  the  province  of  the 
jury,  and  is  erroneous  if  there  be  any  evidence  in  conflict 
with  such  assumption." 
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That  statement  could  be  improved  upon,  it  seems,  by  using 
the  expression :  "If  there  is  any  evidence  or  want  of  evidence 
in  conflict  with  such  assumption,"  since. the  court  cannot 
properly  assume  the  existence  of  a  material  fact  merely  be- 
cause there  is  no  negative  evidence  on  the  subject.  The  as- 
sumption in  a  criminal  case  must  be  based  upon  evidence 
establishing  the  fact  so  conclusively,  as  said  in  the  decisions 
of  this  court  before  cited,  as  to  leave  no  room  for  debate  on 
the  subject 

There  is  a  further  answer  to  that  feature  of  the  assign- 
ment of  error  last  discussed  which  relates  to  the  court  in- 
structing the  jury  to  consider  only  the  question  of  murder 
'  in  the  first  degree:  that,  according  to 'the  repeated  rulings  of 
this  court,  the  accused  was  not  prejudiced,  since  no  request 
was  made  for  submission  to  the  jury  of  other  degrees  of 
homicidal  ofFenses  than  murder  in  the  first  degree.  A  gen- 
eral exception  to  the  submission  of  only  murder  in  the  first 
degree  did  not  raise  the  question  of  whether  the  lesser  de- 
grees of  homicidal  offenses  should  be  submitted.  The  only 
way  that  could  be  done  was  by  specially  requesting  the  court 
to  instruct  the  jury  as  to  the  lesser  degrees.  Odette  v.  State, 
90  Wis.  258,  62  K  W.  1054;  Fertig  v.  State,  supra;  Dich- 
erson  v.  State,  supra.  True,  it  is  the  duty  of  the  court  in  the 
trial  of  such  a  case  as  this,  to  instruct  the  jury  as  to  every 
homicidal  offense  to  which  the  evidence,  in  any  reasonabk* 
view  of  it,  can  apply.  Hempton  v.  State,  111  Wis.  127,  8G 
IT.  W.  596.  But,  just  as  true,  it  is  its  plain  duty,  if  the  evi- 
dence in  any  such  view  will  not  support  a  conviction  of  any 
other  homicidal  offense  than  murder  in  the  first  degree,  to 
say  so  to  the  jury. 

The  court  refused  to  grant  the  request  of  counsel  for  the 
accused  to  instruct  the  jury  that : 

"It  is  your  duty  to  scrutinize  the  evidence  in  this  case  with 
the  utmost  caution  and  care,  bringing  to  that  duty  the  reason 
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and  prudence  which  you  would  exercise  in  the  most  import- 
ant affairs  of  life,  in  fact  all  the  judgment^  caution  and  dis- 
crimination yoTL  possess,  and  then,  unless  you  can  say  from 
that  standpoint  that  the  evidence  fails  to  impress  your  minds 
with  any  reasonable  doubt  of  the  defendant's  guilt,  you 
should  acquit  tho  accused  and  render  a  verdict  of  not  guilty." 

The  refusal  of  the  court  seems  to  have  been  based  upon  the 
ground  that  the  idea  intended  to  be  conveyed  by  the  request 
was  embodied^  in  the  general  charge  by  the  following  lan- 
guage: 

""the  jury  are  by  law  made  the  sole  and  responsible  judges 
of  the  evidence ;  it  is  their  duty  to  determine  the  weight  and 
effect  of  the  evidence  as  a  whole  and,  as  necessary  to  such 
determination,  to  recall  and  weigh  the  testimony  of  each  wit- 
ness and  judge  his  or  her  credibility  as  best  they  can  in  the 
light  of  the  whole  facts  as  disclosed  by  the  evidence.  .  .  . 
In  the  performance  of  this  duty,  that  of  scrutinizing  the  evi- 
dence and  determining  its  effect,  you  should  exercise  the  ut- 
most caution,  employ  all  the  reason,  prudence,  judgment  and 
discrimination  that  you  possess  and  would  sunmion  to  your 
own  aid  in  the  most  important  affairs  of  life.  Having  done 
this,  if  there  then  remains  in  your  mind  no  reasonable  doubt 
of  defendant's  guilt,  you  should  convict  him ;  otherwise  you 
should  acquit  him." 

Waiving  for  the  moment  the  question  of  whether  the  re- 
-quested  instruction  as  a  whole  was  a  correct  statement  of  the 
law,  we  will  examine  the  counsel's  contention.  He  concedes 
that  the  language  used  by  the  trial  judge  was  a  full  equiva- 
lent for  that  requested  save  for  the  omission  of  the  word 
"care."  This  court  has  not  put  its  stamp  of  approval,  nor 
has  any  other  court,  upon  the  precise  language  of  the  re- 
quested instruction,  as  to  the  use  of  that  word,  but  has  said 
repeatedly  that  the  idea  expressed  in  such  instruction  should 
be  given  to  the  jurj'^,  and  if  not  given  when  requested  the  re- 
fusal constitutes  reversible  error.  We  are  unable  to  see  any 
substantial  difference  between  the  language  of  the  court  and 
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that  which  was  requested.  Perhaps  it  would  be  better  ta 
use  the  term  "care  and  caution."  If  so,  that  would  not  con- 
stitute reversible  error  if  the  correct  idea  was  in  fact,  in  ap- 
propriate language,  given  to  the  jury.  It  would  seem  that 
when  a  jury  is  told  that  in  examining  the  evidence  they 
"should  exercise  the  utmost  caution,  employ  all  the  reason^ 
prudence,  judgment  and  discrimination  that  you  possess  and 
would  summon  to  your  own  aid  in  the  most  important  affairs 
of  life,"  there  is  nothing  more  that  could  be  added.  That 
seems  to  include  the  idea  of  utmost  6are  and  caution  ampli- 
fied so  as  to  more  clearly  impress  the  idea  upon  the  minds 
of  the  jury  than  would  be  done  by  the  mere  use  of  the  term 
which  counsel  seems  to  think  should  have  been  used.  In  addi- 
tion to  the  language  last  quoted,  as  will  be  noted,  the  jury 
were  told  that  they  should  weigh  the  evidence  of  each  wit- 
ness "as  best  they  can."  There  again,  it  would  seem  that 
they  were  told,  in  effect,  that  they  should  scrutinize  the  evi- 
dence with  the  utmost  care  and  caution.  On  the  whole  we 
are  unable  to  see  any  infirmity  in  the  instruction  along  the 
line  claimed  by  counsel  for  plaintiff  in  error.  On  the  other 
hand  it  would  seem  that  the  requested  instruction  is  not  a 
correct  statement  of  the  law.  The  concluding  part  of  the 
request  seems  to  be  fatally  ambiguous,  to  say  the  least.  This 
is  the  language  to  which  we  refer: 

"Unless  you  can  say  from  that  standpoint  that  the  evi- 
dence fails  to  impress  your  minds  with  any  reasonable  doubt 
of  the  defendant's  guilt,  you  should  acquit  the  accused  and 
render  a  verdict  of  not  guilty." 

That  would  commonly  be  understood  as  meaning  that,  un- 
less the  evidence  creates  a  reasonable  doubt  in  the  minds  of 
the  jurors  as  to  the  defendant's  guilt  he  is  entitled  to  an 
acquittal ;  while  of  course  the  law  is  that  unless  the  evidence 
fails  to  impress  the  minds  of  the  jury  beyond  every  reason- 
able doubt  of  the  defendant's  guilt  he  is  entitled  to  an  ac- 


526  SUPKEME  COCJRT  OF ,  WISCONSIN.       [Feb. 

Cuppa  V.  St^te,  120  Wis.  504. 

quittal.    The  language  of  the  trial  court's  instruction  on  that 
subject  was  very  plain  and  strictly  accurate.    He  said : 

"If  there  then  remains  in  your  mind  no  reasonable  doubt 
of  the  defendants  guilt,  you  should  convict  himj  otherwise 
you  should  acquit  him." 

Error  is  assigned  on  the  refusal  to  give  this  instruction : 

"The  witness,  Ole  Gustad,  according  to  his  own  state- 
ments, if  they  are  true,  was  either  an  accomplice  or  an  acces- 
sory after  the  fact  In  such  cases,  courts  advise  the  jury 
that,  while  they  may  convict  on  the  uncorroborated  testimony 
of  such  person,  it  is  dangerous  to  do  so  and  the  evidence 
should  be  scanned  with  great  care  and  caution,  and  so  the 
court  instructs  you  in  this  case." 

It  IS  sufficient,  it  seems,  to  justify  the  refusal  of  that  in- 
struction that  it  assumes  that  there  was  no  evidence  what- 
ever in  the  case  that  the  accused  conmiitted  the  offense  other 
than  that  of  Gustad.  True,  his  was  the  only  direct  evidence 
on  the  question,  but  there  was  much  circumstantial  evidence 
pointing  the  same  way,  so  that  it  was  not  proper  to  state  to 
the  jury  that  the  state's  case  rested  on  the  uncorroborated  tes- 
timony of  Gustad. 

Further  complaint  is  made  that  the  court  failed  to  instruct 
the  jury  in  respect  to  the  evidence  tending  to  show  tiiat  the 
character  of  the  accused  prior  to  the  conunission  of  the  of- 
fense was  inconsistent  therewith.  No  request  in  writing  was 
presented  by  counsel  for  the  accused  to  be  given  by  the  court 
to  the  jury  on  the  subject,  so  no  proper  foundation  was  laid 
for  an  exception  to  the  failure  of  the  court  to  instruct  in  re- 
spect to  the  matter.  The  rule  is  now  firmly  established  that 
where  the  charge  of  the  court  does  not  cover  all  phases  of  the 
case  counsel  is  bound  to  call  its  attention  to  the  omission  by 
an  appropriate  request  or  be  precluded  from  making  such 
failure  available  as  reversible  error.  U.  8,  Express  Co.  v. 
JenTcins,  64  Wis.  542,  25  N.  W.  549.  That  a  mere  verbal 
request  made  to  the  court  for  an  instruction  upon  a  particu- 
lar subject  is  not  an  appropriate  request  within  the  meaning 
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of  the  decisions,  cited,  was  pretty  clearly  held  in  Karber  v. 
Nellis,  22  Wis.  215,  where  this  language  was  used: 

'^If  counsel  desire  a  specific  instruction  on  any  particular 
point,  they  should  draw  such  instruction  and  ask  the  court  to 
give  it  A  mere  request  to  charge  more  particularly  upon 
some  point,  does  not  present  any  question  for  review  here." 

In  a  very  late  case^  Hacker  v.  Heiney,  111  Wis. ^313,  87 
!N".  W.  249,  opinion  by  Mr.  Justice  Dodge,  sec.  2853,  Stats. 
1898,  was  construed  as  requiring  requested  instructions  to 
be  presented  to  the  court  in  writing.  It  was  said,  in  effect, 
that  the  section  contemplates  such  a  presentation  of  a  request 
as  a  condition  precedent  to  the  duty  of  the  court  to  consider 
it.  The  significant  language  of  the  statute  which  led  to  that 
construction  is  this : 

"Each  instruction  asked  by  counsel  to  be  given  to  the  jury 
shall  be  given  without  change  or  modification  the  same  as 
asked  or  refused  in  full." 

It  was  held  that  such  language  plainly  indicates  that  the 
legislative  idea  was  that  requests  to  charge  must  be  made  in 
writing,  each  proposition  being  stated  in  the  exact  language 
which  it  is  desired  the  court  shall  use,  and  that  the  court 
shall  rule  upon  the  precise  statement  of  the  law  thus  pre- 
sented.  So  it  was  held  that  specific  error  can  be  assigned 
"upon  a  refusal  to  instruct  a  jury**  only  when  such  refusal 
relates  to  "an  instruction  formally  requested  in  writing." 

After  verdict  a  motion  was  made  for  a  new  trial  upon  the 
grounds  heretofore  discussed,  and,  among  others,  that 
Charles  Vick,  one  of  the  trial  jurors,  contrary  to  his  state- 
ment under  oath  upon  his  examination  on  the  voir  dire,  prior 
to  his  having  been  called  as  a  juror  having  formed  and  ex- 
pressed an  opinion  that  the  accused  was  guilty.  In  support 
of  such  motion  Richard  Townsend  testified  that  he  was  the 
proprietor  of  a  barber  shop  in  Neillsville  where  the  cause 
was  tried ;  that  Charles  Vick,  the  juror,  during  the  trial  of 
Oustad  and  thereafter,  visited  his  shop  on  two  or  more  occa- 
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sions  and  there  conversed  as  to  both  Qustad  and  Cupps  and 
whether  they  were  guilty  or  innocent ;  that  on  the  first  visit 
the  trial  of  Guatad  was  about  to  be  concluded;  that  Yick 
then  said  in  conversation  with,  or  in  the  immediate  presence 
of,  one  Jackson,  one  of  Townsend's  employees,  and  in  the 
hearing  of  Townsend,  that  he  thought  both  Gustad  and 
Cupps  were  guilty ;  that  if  he  was  on  the  jury  he  would  so 
find.  The  witness  said  he  was  not  then  acquainted  with 
Vick;  that  there  were  several  persons  in  the  shop,  all  the 
chairs  being  occupied;  that  during  the  trial  of  both  Cupps 
and  Gustad  conversation  in  the  shop  was  general  in  regard 
to  the  cases ;  that  Vick  visited  the  shop  some  days  after  the 
Gustad  trial  was  concluded  and  when  that  of  Cupps  was 
about  to  commence,  when  he  expressed  the  opinion  that  he 
would  not  be  on  the  case  because  he  heard  the  Gustad  trial ; 
that  he  was  drawn  for  that  trial  and  stricken  off ;  that  after 
the  verdict  was  rendered  against  Cupps  Vick  again  visited 
the  shop,  when  the  witness  heard  him  say  that  he  served  as 
one  of  the  jurors  thereon ;  that  he  told  the  attorneys  when  he 
was  called  that  he  heard  the  Gustad  tt*ial  and  expected  they 
would  strike  him  off  but  that  they  did  not  The  vntness 
said,  further,  that  on  all  the  occasions  mentioned  he  merely 
overheard  the  statements  to  which  he  testified;  that  he  did 
not  himself  have  any  conversation  with  the  juror.  Jackson, 
being  sworn  as  a  witness,  testified  that  on  the  first  occasion 
he  remembered  of  Vick  visiting  the  shop,  all  he  said  about 
the  Gustad  case  was  that  he  had  been  excused  therefrom. 
Jackson  further  said  that  he  did  not  remember  of  hearing 
Vick  at  any  time  make  the  statements  testified  to  by  Town- 
send;  that  on  the  occasion  of  Vick's  visiting  the  shop  just 
before  the  Cupps  trial  he  merely  said  he  did  not  think  he 
would  be  drawn,  as  he  heard  the  evidence  in  the  Gustad  trial ; 
that  Vick  visited  the  shop  after  the  Cupps  trial,  but  that  he 
could  not  recall  anything  the  juror  then  said  in  respect  there- 
to.   George  L.  Jaques  testified  to  having  heard  Vick  say  after 


23]  JANUARY  TERM,  1904.  529 

Cupps  y.  State,  120  Wis.  604. 

the  Cupps  trial  that  he  stated  on  his  voir  dire  that  he  heard 
a  portion  of  the  testimony  on  the  Gustad  trial,  or  formed 
some  opinion,  or  something  of  that  sort,  and  was  surprised 
that  they  left  him  on  the  jury.  Robert  J.  Glass  testified 
that  just  after  Vick  had  been  struck  off  the  Gustad  jury  he 
heard  the  latter  say  in  the  barber  shop  that  he  was  glad  of 
having  been  so  struck  off  and  that  it  was  his  opinion  that 
both  Gustad  and  Cupps  should  be  punished.  Vick  testified 
that  he  did  state  in  Townsend's  ahop  that  he  had  been  struck 
off  the  Guotad  jury,  or  that  he  heard  part  of  the  trial  of 
Gustad;  that  he  did  not  state  prior  to  Cupps*  trial  in  such 
shop  or  any  where  else,  to  any  one,  that  Gustad  and  Cupps 
were  both  guilty  or  that  Cupps  was  guilty;  that  he  did  not 
hear  the  testimony  in  the  Gustad  Case ;  that  he  was  excused 
after  the  jury  was  impaneled,  and  went  home,  coming  back 
about  as  such  trial  was  concluded;  that  he  heard  the  argu- 
ments of  counsel  and  so  stated  on  his  voir  dire  when  called 
in  the  Cupps  Case;  that  he  stated  on  one  occasion  that,  who- 
ever the  guilty  party  was  who  killed  the  O'Dell  woman,  he 
should  be  punished,  not  stating  whether  in  his  opinion  Cupps 
and  Gustad  or  either  of  them  did  the  deed.  Upon  that  tes- 
timdny  the  court  held  that  Vick  did  not  make  any  false  state- 
ments when  examined  upon  his  voir  dire  in  the  Cupps  Case, 
and  had  not  prior  thereto  formed  or  expressed  any  opinion 
as  to  Cupps'  guilt  or  innocence.  There  was  evidence  both 
ways  on  the  question.  That  presented  for  determination  a 
question  of  fact.  The  decision  reached  has  all  the  conclusive- 
ness upon  this  appeal  of  the  determination  of  a  trial  court 
upon  any  issue  of  fact.  That  is,  it  cannot  be  disturbed  unless 
it  satisfactorily  appears  from  the  record  to  be  against  the 
clear  preponderance  of  the  evidence.  Carthaus  v.  State,  78 
Wis.  660,  47  K  W.  629.  Evidence  to  impeach  a  verdict  by 
attacking  the  fairness  of  a  jury  in  such  circumstances  as  that 
attempted  in  this  case,  to  be  effective,  should  be  very  dear 
and  satisfactory.    The  court  should  not  act  upon  it  favorably 
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to  impeaching  the  verdict  in  the  face  of  an  unequivocal  de- 
nial of  the  juror^  in  the  absence  of  the  most  clear  and  satis- 
factory evidence  of  the  falsity  of  such  denial.  After  verdict, 
especially  in  a  capital  case^  the  interests  at  stake,  tempting 
an  attack  upon  some  particular  juror,  are  so  great,  the  ease 
with  which  such  statements  as  those  claimed  here,  made  in 
casual  conversations,  may  be  varied  honestly  or  otherwise, 
and  thus  a  prima  facie  case  be  presented  where  none  exists 
in  fact,  that  all  such  evidence  should  be  scrutinized  with  the 
greatest  caution  and  care  before  passing  judgment  favorably 
thereto.  The  evidence  against  juror  Vick  was  substantially 
all  as  to  mere  casual  conversations.  His  unequivocal  denial 
was  opposed  only  by  the  evidence  of  one  witness.  There  was 
definite  evidence  of  two  distinct  statements  made  by  him,  one 
heard  by  Townsend  upon  the  last  day  of  tiie  Gustad  trial, 
and  one  by  Glass  upon  the  day  the  jury  therefor  was  im- 
paneled. It  seems  quite  clear  that  the  occasion  testified  to 
by  Townsend  was  not  the  one  testified  to  by  Glass.  So  in 
each  instance  there  was  the  evidence  of  the  juror  against  that 
of  one  person,  such  opposing  person  not  being  definitely  cor- 
roborated by  any  circiimstance  whatever,  while  the  juror  had 
in  his  favor  a  strong  presumption  of  innocence.  The  wit- 
ness Jackson,  who,  according  to  Townsend,  would  be  most 
likely  to  have  remembered  the  statement  made  by  Vick  which 
Townsend  testified  to,  if  it  were  in  fact  made,  stated  that  he 
could  not  recall  having  heard  the  latter  make  any  such  state- 
ment. The  testimony  that  Vick  said  to  Jaques  and  others 
that  he  heard  the  evidence  upon  the  Gustad  trial  is  quite 
eifectually  overborne  by  the  circumstance  that  he  was  not 
present  during  the  taking  of  the  evidence.  He  denied  hav- 
ing stated,  understandingly,  that  he  heard  the  evidence  but 
admitted  being  present  during  the  argument  to  the  jury.  The 
effect  of  Jaques  testimony  is  that  the  juror  claimed  that  the 
statements  made  in  his  presence  or  to  him  in  respect  to  such 
juror's  knowledge  of  the  Gustad  trial,  were  substantially  the 
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same  as  he  made  upon  the  voir  dire  when  called  in  the  Cupps 
Case  J  and  there  does  not  appear  to  be  any  definite  evidence 
that  sudi  is  not  the  case.  It  hardly  needs  argument  to  dem- 
onstrate that  the  finding  of  the  trial  court  against  the  charge 
of  unfairness  as  to  juror  Vick,  upon  such  evidence  cannot 
be  disturbed.  There  is  at  least  clear  warrant  for  saying  that 
such  finding  is  not  against  the  clear  preponderance  of  the 
evidence.  It  seems  that  if  such  evidence  would  warrant 
granting  a  new  trial  because  of  the  unfairness  of  a  juror, 
there  would  be  very  little  stability  to  verdicts  in  cases  of 
great  public  and  private  interest,  such  as  this. 

Further  complaint  was  made  on  the  motion  for  a  new  trial, 
because  one  Cornelius,  the  register  of  deeds  of  Clark  county, 
while  on  the  way  to  his  office  passed  the  jurors  on  one  occa- 
sion during  the  trial,  in  front  of  the  courthouse,  and  that  as 
he  did  so  he  said  good  morning  and  handed  the  officer  in 
charge  of  them  $1.25  or  $1.50,  with  a  request  that  he  should 
expend  the  same  for  cigars  for  their  use,  and  that  the  officer 
acted  accordingly.  There  was  evidence  that  Cornelius  was 
in  no  way  interested  in  the  case,  and  that  the  act  was  purely 
one  of  goodfellowahip  which  had  no  baneful  influence  what- 
ever upon  the  jury.  True,  it  would  be  better  if  no  such  at- 
tentions to  a  jury,  especially  while  engaged  in  such  an  iiii- 
"portant  trial  as  this,  should  occur.  However  innocent  the 
person  giving  them  may  be,  they  are  highly  improper,  and 
the  conduct  of  the  officer  consenting  thereto  or  participating 
therein  is  highly  reprehensible.  However,  the  presumptiou 
of  prejudice  from  the  transgression  in  the  circumstances  of 
this  case  was  such  as  to  yield  quite  readily  to  rebutting  proof ; 
and  it  was  most  thoroughly  rebutted,  as  it  seems  to  us.  The 
officer  in  charge  of  the  jury  frankly  related  all  the  circum- 
stances connected  with  the  transaction,  showing  that  Cor- 
nelius made  no  eflFort  to  talk  with  the  jury ;  that  his  conver- 
sation was  wholly  with  such  officer  except  that  he  said  good 
morning  to  the  jurors;  that  his  handing  the  money  to  the 
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officer  to  buy  cigars  for  the  jurors  was  a  mere  friendly  act. 
such  as  he  was  accustomed  to  do,  and  that  such  officer  asked 
the  trial  judge  whether  he  should  give  the  cigars  to  the  jury 
or  not.  The  circumstance  as  explained  was  of  trifling  char- 
acter,— certainly  not  one  that  would  warrant  disturbing  the 
verdict  of  a  jury  under  the  rules  laid  down  in  the  opinions 
of  this  court  Hemptan  v.  State,  111  Wis.  127,  86  K  W. 
596.  The  conduct  of  Cornelius  and  the  officer  presents  none 
of  the  elements  of  gross  misconduct  sometimes  severely  criti- 
cized by  appellate  courts  and  sometimes  held  fatal  to  tlie 
verdict* 

We  have  now  considered  one  by  one  all  the  propositions 
presented  by  counsel  for  plaintiff  in  error,  and  endeavored 
to  respond  fully  to  his  appeal  for  a  careful,  critical  and  thor- 
ough examination  of  the  case  to  the  end  that  if  the  accused 
has  not  had  a  fair  trial  he  might  be  relieved  from  the  judg- 
ment rendered  against  him.  In  our  judgment  there  is  no 
error  in  the  record.  The  trial  seems  to  have  been  exception- 
ally clean  and  fair  from  beginning  to  end,  and  the  result 
must  stxind  so  far  as  judicial  relief  is  concerned. 

By  the  Court. — The  judgment  is  affirmed. 

The  plaintiff  in  error  moved  for  a  rehearing. 

The  following  opinion  was  filed  February  23,  1904: 

Marshall,  J.  A  motion  for  reargument  has  received 
careful  attention.  Becaiise  of  the  importance  of  the  case, 
and  the  evident  confidence  of  counsel  that  a  further  consid- 
eration of  one  question,  not  very  fully  treated  in  the  former 
opinion,  should  be  had,  we  have  examined  the  matter  with 
care,  and  will  depart  from  the  usual  custom  of  not  filing  a 
second  opinion  upon  coming  to  the  conclusion  that  the  judg- 
ment entered  should  stand. 

The  question  above  referred  to  is  this:  Does  the  destruc- 
tion of  human  life  by  an  act  of  another  naturally  and  ac- 
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cording  to  the  ordinary  course  of  things  calculated  to  effect 
that  result,  in  the  absence  of  any  explanatory  circumstances 
to  the  contrary,  raise  a  presumption  of  fact  or  of  law  that 
the  destroyer  intendeded  such  result  and  is  guilty  of  murder 
in  the  first  degree?  Respecting  counsel's  argument  in  sup- 
ix)rt  of  the  n^ative,  in  the  former  opinion  we  said : 

"Counsel  for  plaintiff  in  error  freely  admits  that  the  law 
is  as  thus  stated  as  applied  to  murder  at  the  common  law, 
but  insists  that  the  law  is  different  under  our  statutory  sys- 
tem. No  very  good  reason  is  advanced  to  support  that  idea, 
and  no  authority  in  support  thereof  is  cited." 

Counsel  takes  issue  with  that  because  he  cited,  before, 
Stokes  V.  People,  53  N.  Y.  164, 179.  This  seems  to  be  a  fair, 
if  not  a  sufficient  answer  thereto :  The  quoted  language  was 
not  used  without  qualification  or  explanation.  It  was  said 
that  counsel  produced  no  very  good  reason  or  authority  for 
his  position,  since  our  statutes,  as  construed,  make  every  in- 
tentional destruction  of  human  life,  not  excusable  or  justi- 
fiable, murder  in  the  first  degree;  and  the  departure  from 
the  common-law  rule,  as  to  the  presumption  arising  from  an 
unexplained  homicide,  where  such  departure  prevails,  grows 
out  of  statutory  differences  rendering  such  intentional  killing 
a  homicidal  offense,  either  in  the  first  or  some  lower  degree 
according  to  the  facts.  Stohes  v.  People  was  not  deemed  im- 
portant, since  mere  actual  intent  to  kill  was  not,  under  the 
New  York  statutes  when  Stokes'  offense  was  committed,  in 
any  circumstancee,  necessarily,  murder  in  the  first  degree. 
We  referred  to  one  of  many  cases  that  might  have  been  cited, 
showing  that  the  rule  contended  for  found  a  place  in  the 
books  by  reason  of  features  of  many  statulies  not  in  ours. 
Here,  actual  intent  to  slay  satisfies  the  premeditated  design 
of  the  statute  (Hogan  v.  State,  36  Wis.  226 ;  Perugi  v.  State, 
104  Wis.  230,  80  N.  W.  593),  and  is  inconsistent  with  any 
other  homicidal  offense.  That  has  been  so  distinctly  and 
firmly  entrenched  in  our  jurisprudence  that  it  was  supposed 
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authorities  to  the  contrary  elsewhere^  under  different  stat- 
utes, might  properly  be  referred  to  as  not  in  point.  Counsel 
now  cites  quite  a  number  of  adjudications,  not  taking  note 
of  our  suggestion  that  decisions  under  statute  radically  dif- 
ferent from  ours  cannot  be  followed,  further  than  to  say  that 
some  of  such  authorities  are  based  on  statutes  like  ours. 
Though  decisions  of  the  character  cited  exist  in  abundance, 
we  venture  to  say  that  without  any  important  exception  the 
variance  therein,  from  the  doctrine  that  the  unexplained 
taking  of  human  life  by  means  ordinarily  and  naturally  cal- 
culated to  produce  that  result  implies  a  homicide  committed 
with  actual  intent,  satisfying  the  element  of  premeditated 
design  of  our  statute,  is  attributable,  reasonably  or  neces- 
sarily— the  latter  in  most  cases — to  plain  statutory  differ- 
ences. To  refer  in  detail  to  the  decisions  at  hand  illustrat- 
ing that,  in  connection  with  the  statutes  involved,  would  take 
much  time  and  space.  We  will  refer  to  a  goodly  number  of 
them,  however,  pointing  out  the  significant  features  of  such 
statutes. 

The  first  statutory  system  for  punishing  criminal  homi- 
cide in  this  country  was  adopted  in  Pennsylvania  in  1794. 
1  Pepper  &  Lewis'  Dig.  of  Laws,  1274.  "Willful,  deliberate 
and  premeditated  murder,  and  murder  committed  in  the 
perpetration  or  attempt  to  perpetrate"  certain  other  specified 
offenses,  were  made  murder  in  the  first  degree,  and  all  other, 
murder  in  the  second  degree.  It  was  early  construed  as  ren- 
dering mere  intent  to  kill  not  inconsistent  with  murder  in 
the  second  degree,  and  as  requiring,  in  order  to  raise  the 
grade  necessarily  to  the  higher  degree,  the  independent  ele- 
ments of  deliberation  and  premeditation  upon  the  execution 
of  the  intent,  the  element  of  intent  being  referrable  only 
to  willfulness.  Keenan  v.  Comm.  44  Pa.  St.  55 ;  Small  v. 
Comm.  91  Pa.  St.  304;  Comm.  v.  Drum,  58  Pa.  St.  9.  The 
latter  case  will  be  found  cited  very  often.  It  is  to  this  effect : 
Mere  felonious  intent  to  kill  is  not  sufiieient  to  constitute 
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murder  in  the  first  degree,  not  having  the  element  of  fully 
formed  design,  involving  premeditation  and  deliberation.  It 
may  be  murder  in  the  second  degree,  but  to  raise  it  to  that 
phase  of  murder  in  the  first  degree  requiring  the  element  of 
actual  intent  to  kill  there  must  be  willfulness,  signifying  in- 
tent, and  the  other  elements  in  addition ;  hence  the  mere  un- 
explained destruction  of  human  life  raises  only  the  presump- 
tion of  murder  in  the  second  degree.  That  gives  full  effect 
to  the  universal  rule  that  every  sane  person  is  presumed  to 
intend  the  natural  and  probable  results  of  his  acts.  Such 
effect  being  death,  the  intent  to  produce  death  is  presumed, 
but  not  that  the  act  producing  it  was  characterized  by  the 
other  elements  mentioned.  Virginia,  West  Virginia,  Ten- 
nessee, Missouri,  Michigan,  Nevada,  Colorado,  ^STebraska, 
California,  North  Carolina,  Texas,  Iowa,  Washington,  North 
Dakota,  Massachusetts,  Montana,  Maine,  New  Jersey,  New 
Hampshire,  and  many  other  states,  including  by  far  the 
greater  part  of  the  states  of  this  Union,  have  similar  statutes. 
They  are  all  based  on  the  Pennsylvania  model.  Many  de- 
cisions under  them,  and  text-book  authorities,  might  be  re- 
ferred to  supporting  the  idea  that  the  presumption  under 
consideration  does  not  necessarily  go  higher  than  murder  in 
the  second  degree;  but  a  careful  examination  of  the  cases 
will  show  a  uniform  distinction  made  therein  between  mere 
intent  to  kill  before  the  fatal  act,  and  that  full  intent  re- 
quired by  the  statute,  the  term  "deliberate"  being  used  in 
addition  to  the  term  "premeditated  design."  The  usual  lan- 
guage is:  "When  perpetrated  from  a  delibeiaite  and  pro- 
meditated  design,"  etc.  For  examples  we  refer  to  State  r. 
FtUler,  114  N.  C.  885,  19  S.  E.  797 ;  State  v.  Carver,  22 
Oreg.  602,  30  Pac.  315 ;  McCoy  v.  State,  25  Tex.  33 ;  Floyd 
V.  State,  59  Tenn.  342;  People  v.  Wolf,  95  Mich.  625,  55 
N.  W.  357;  Stokes  v.  People,  53  N.  Y.  164;  McCue  r. 
Comm,  78  Pa.  St  185 ;  Comm.  v.  Drum,  58  Pa.  St.  9 ;  Dukes 
V.  State,  14  Fla.  499 ;  State  r.  Payne,  10  Wash.  545,  39  Pac. 
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157 ;  State  v.  Foster,  61  Mo.  549 ;  State  v.  Hohbs,  37  W.  Va. 
812,  17  S.  E.  380;  State  v.  McCormick,  27  Iowa,  402; 
Schlencker  v.  State,  9  Neb.  300,  2  N.  W.  710 ;  Simpean  i\ 
State,  56  Ark.  8,  19  S.  W.  99 ;  Williams  v.  State,  83  Ala. 
16,  3  South.  616;  Hill  v.  Coram.  2  Grat  (Va.)  594;  Howell 
V.  Comm.  26  Grat.  995.  The  law  as  declared  therein  is  laid 
down  without  proper  or  any  notice  of  exceptions  in  the  fol- 
lowing works:  Desty,  Cr.  Law,  §  129^;  21  Am.  &  Eng. 
Ency.  of  Law  (2d  ed.)  163;  2  Thompson,  Trials,  §  2208; 
1  Wharton,  Cr.  Law,  §  392 ;  1  McClain,  Cr.  Law,  §  355.  The 
following  examples  of  what  is  in  effect  said  in  such  decisions 
will  clearly  indicate  the  significance  of  the  statutory  feature 
we  have  referred  to. 

Where  an  intention  to  kill  exists,  it  is  willful;  whilst  in- 
tention is  of  the  essence  of  the  offense,  something  more  is  re- 
quired for  murder  in  the  first  degree.  There  must  be  circum- 
stances warranting  the  jury  in  finding  deliberation  and 
]>remeditation.  The  unexplained  destruction  of  human  life 
raises  the  presumption  of  intent  to  kill,  but  that  only  points 
to  murder  in  the  second  degree,  because  the  other  constituent 
elements  of  willful  killing  essential  to  murder  in  the  first  de- 
gree, deliberation  and  premeditation,  do  not  arise  by  pre- 
sumption. State  V.  Foster,  supra  (Missouri).  The  simi- 
larity of  this  to  the  views  expressed  in  Comm.  v.  Drum  will 
1)0  noted. 

Mere  unjustifiable,  inexcusable  intention  to  kill  is  not 
enough  to  constitute  felonious  homicide  above  murder  in  the 
second  degree.  The  higher  degree  requires  premeditated  in- 
tent, which  does  not  arise  from  unexplained  destruction  of 
human  life.  Simpson  v.  State,  supra  (Arkansas).  The  cases 
are  all  to  the  same  general  effect. 

A  statutory  system  was  adopted  in  New  York  in  1829. 
Felonious  homicides  were  by  it  divided  into  murder  and 
manslaughter.  Murder  was  divided  into  three  distinct  classes 
as  to  circumstances,  but  they  were  all  subclasses  of  the  one 
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offense  of  murder,  no  degrees  being  established.  This  state 
antedated  New  York  in  that  regard  by  thirteen  years.  The 
original  New  York  statute  is  as  follows : 

"The  killing  of  a  human  being,  without  authority  of  law, 
«  •  •  in  any  •  .  .  manner,  unless  .  •  .  manslaughter 
or  excusable  or  justifiable  homicide,  shall  be  murder  in  the 
following  cases : 

"1.  When  perpetrated  from  a  premeditated  design  to  effect 
the  death  of  the  person  killed,  or  of  any  human  being : 

"2.  When  perpetrated  by  any  act  imminently  dangerous 
to  others,  and  evincing  a  depraved  mind,  regardless  of 
human  life,  although  without  any  premeditated  design  to 
effect  the  death  of  any  particular  individual : 

"3.  When  perpetrated  without  any  design  to  effect  death, 
by  a  person  engaged  in  the  commission  of  any  felony." 

2  K.  S.  N.  Y.  1829  (1st  ed.),  p. .656,  pt.  4,  c.  1,  tit-  1, 
§§  4,  5. 

By  ch.  197,  Laws  of  N.  Y.  1862,  the  offense  of  murder 
was  divided  into  three  degrees,  corresponding  to  the  exist- 
ing classes  of  murder.  By  ch.  644,  Laws  of  1873,  a  further 
change  was  made,  the  statute  assuming  this  form  as  to  homi- 
cide in  the  first  degree : 

"When  perpetrated  from  a  deliberate  and  premeditated 
design  to  effect  the  death  of  the  person  killed,  or  of  any 
himian  being;  or  when  perpetrated  by  an  act  imminently 
dangerous  to  others,  evincing  a  depraved  mind,  regardless 
of  human  life,  although  without  any  premeditated  design  to 
effect  the  death  of  any  particular  individual ;  or  when  perpe- 
trated without  any  design  to  effect  death  by  a  person  engaged 
in  the  commission  of  any  felony." 

And  as  to  the  second  degree  it  took  this  form : 

"Such  killing,  unless  it  be  murder  in  the  first  degree,  or 
manslaughter,  or  excusable  or  justifiable  homicide  .  .  . 
shall  be  murder  in  the  second  degree  when  perpetrated  in- 
tentionally,  but  without  deliberation  and  premeditation." 

3  K.  S.  N.  Y.  1875  (6th  ed.),  p.  928,  pt  4,  c.  1,  tit  1,  §  5. 

As  first  adopted  the  system  was  said  to  make  all  felonious 
homicide,  characterized  by  intent  to  take  human  life,  mur- 
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der,  but  as  neither  making  such  intent  essential  to  nor  ex- 
cluding it  from  the  second  phase  of  the  offense.  People  v. 
Austin,  1  Parker,  Or.  R  166 ;  People  v.  Clark,  7  N.  T.  385 ; 
particularly  Darry  v.  People,  10  K  Y.  120.  After  the  first 
change,  Stokes  v.  People,  63  N.  Y.  164,  was  decided,  and, 
consistent  with  the  rule  established  as  to  murder  in  the  sec- 
ond degree,  the  language  was  used  upon  which  counsel  relies. 
The  court  leaned  toward  the  holdings  under  the  Pennsyl- 
vania statute.  After  the  second  change  adding  the  element 
of  deliberation  to  that  of  premeditated  design  in  murder  in 
the  first  degree,  and  the  element  of  intent  to  kill,  but  with- 
out premeditation  and  deliberation,  to  murder  in  the  second 
degree,  the  doctrine,  that  circumstances  raising  the  presump- 
tion of  intent  to  kill  satisfy  only  the  calls  for  the  essentials 
of  the  latter  degree,  necessarily  prevailed.  People  v.  Beck- 
with,  103  N.  Y.  360,  8  K  E.  662;  People  v.  Hawkins,  109 
N.  Y.  408, 17  N.  E.  371 ;  People  v.  Conroy,  97  N.  Y.  62. 

The  state  of  Florida  adopted  the  New  York  system  as  it 
existed  after  the  change  of  1862,  with  its  judicial  construc- 
tion of  the  language  of  murder  in  the  second  degree.  That 
'  explains  why  DvJces  v.  State,  14  Ela.  499,  now  cited  by  coun- 
sel, does  not  have  the  force  counsel  claims  for  it 

The  Minnesota  system,  as  it  existed  up  to  its  revision  of 
1878,  was  copied  from  ours,  with  some  changes  which  we 
will  mention.  Actual  intent  to  kill,  coupled  with  heat  of 
passion,  was  made  an  element  in  one  degree  of  manslaughter. 
The  language  as  to  murder  in  the  first  degree  was  a  verbatim 
copy  of  ours.  That  of  the  second  degree  differed  from  ours 
in  this:  For  the  words  here,  "dangerous  to  others  .  .  . 
although  without  any  premeditated  design  to  effect  the 
death  of  any  particular  individual"  (sec  2,  R.  S.  1849, 
p.  682,  ch.  133 ;  R.  S.  1858,  p.  928,  ch.  164),  were  these 
words :  "Dangerous  to  one  or  more  persons  .  .  .  without 
any  design  to  effect  death."  That  was  changed  before  the 
^rinnecota  revision  of  1891  by  making  the  second  degree  the 
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third  and  making  killing  with  design  to  effect  the  death  of 
the  person  killed  or  of  any  other,  but  without  deliberation 
and  premeditation,  murder  in  the  second  degree.  Cr.  Code 
Minn.  1866  (Revision  1866,  p.  597,  ch.  94,  §  2) ;  2  Gen. 
Stats.  Minn.  1891,  p.  488.  Before  the  change  referred  to 
the  court  said,  respecting  the  presumption  under  considera- 
tion: 

"It  is  presumed  that  every  sane  person  intends  the  ordi- 
nary and  natural  consequences  of  his  own  deliberate  act,  and 
that  every  voluntary  act  springs  from  deliberate  volition,  and 
not  blind  passion ;  and  as  every  act  imlawf ul  in  itself  is  pre- 
sumed to  have  been  wrongfully  intended  till  the  contrary  ap- 
pears, it  follows  that  such  a  killing,  unaccompanied  by  any 
circumstances  of  extenuation  or  explanation,  necessarily 
raises  the  presumption  that  it  was  intentionally  and  malici- 
ously done;  and  unless  it  appears  that  such  intention  was 
formed  and  executed  under  the  influence  of  *a  heat  of  pas- 
sion produced  by  a  sudden  provocation,  or  in.  sudden  combat,' 
it  is  equivalent  in  import  and  ipeaning  to  a  premeditated  de- 
sign, as  that  phrase  is  used  in  the  statutes."  State  v.  Lau- 
tenschlager,  22  Minn.  514. 

After  the  change  that  was  adhered  to  because  the  essentials 
of  murder  in  the  first  degree  were  as  before,  the  views  of  the 
court  being  expressed  thus : 

"The  offense  may  be  found  to  be  of  this  grade  (murder  in 
the  first  d^ree)  from  the  mere  fact  and  circumstances  of  the 
killing;  and  where  there  are  no  circumstances  to  prevent  or 
rebut  the  presumption  the  law  will  presume  that  the  unlaw- 
ful act  was  intentional  and  malicious,  and  was  prompted  and 
determined  on  by  the  ordinary  and  natural  operations  of  the 
mind."    State  v.  Brown,  41  Minn.  319,  43  N.  W.  69. 

That  was  affirmed  in  State  v,  Lentz,  45  Minn.  177,  47 
X.  W.  720,  in  this  language : 

"Murder  in  the  first  degree  may  be  proved  by  the  mere 
fact  of  an  intentional  killing.  .  .  .  The  evidence  con- 
tained no  suggestion  of  any  provocation  or  mitigating  cir- 
cumstances, or  that  the  killing  was  accidental,  the  testimony 
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of  the  defendant  himself  excluding  any  such  hypotheses.  The 
killing,  if  committed  by  defendant,  was  murder  in  the  first 
degree." 

This  court  rejected  the  New  York  construction  of  the  lan- 
guage of  our  murder  in  the  second  degree  in  Darry  v.  Peo- 
ple, 10  N.  T.  120,  holding  that  the  legislative  plan  here  was 
to  make  every  inexcusable,  unjustifiable  homicide,  inten- 
tionally effected,  murder  in  the  first  degree,  to  make  the  ele- 
ment of  intent  to  kill  an  essential  of  that  and  to  exclude  it 
from  all  other  degrees  of  felonious  homicide ;  and  to  that  end 
that  the  terms  "design"  and  "premeditated  design"  were 
used  synonymously  and  as  meaning  only  actual  intent 
Hogan  v.  Stale,  36  Wis.  226.  The  court  was  free  to  and  did 
place  its  own  construction  on  the  statute,  the  language  there- 
of not  having  received  construction  in  New  York  before  its 
adoption  here,  further  than  to  the  effect  that  every  homicidal 
offense  characterized  by  intent  to  kill  is  murder,  not  man- 
slaughter, which  was  adopted.  That  is,  as  seems  plain,  in 
harmony  with  constructions  6f  statutes  elsewhere,  except  in 
the  instance  referred  to,  and  such  as  are  explained  by  radical 
difference  in  language.  At  this  time  there  is  no  conflict  be- 
tween this  court  and  that  of  New  York,  because  the  statute 
there  has  been  changed,  as  we  have  seen,  to  make  the  literal 
«ense  thereof  conform  to  the  judicial  construction;  and  our 
^statute  has  been  likewise  changed.  The  revisers  of  1878 
changed  the  language  of  murder  in  the  second  degree,  "with- 
out any  premeditated  design  to  effect  the  death  of  the  person 
killed  or  of  any  particular  individual,"  to  "without  any  pre- 
meditated design  to  effect  the  death  of  the  person  killed  or 
of  any  human  being."  That  change  was  made  to  make  the 
statute  conform  in  literal  sense  to  Hogan  v.  State,  36  Wis. 
226.    See  Revisers'  Notes,  1878,  p.  297. 

From  the  foregoing  it  follows  that  all  the  decisions  and 
remarks  of  text  writers  to  the  general  effect  that  the  pre- 
sumption under  discussion  points  only  to  murder  in  the  sec- 
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ond  degree^  instead  of  supporting  the  idea  that  it  should  be 
so  restricted  under  our  statutes^  conclusively  indicates  to  the 
contrary^  since  the  element  of  intent  to  kill  here  is  consistent 
only  with  murder  in  the  first  degree,  and  such  element  being 
present  no  additional  element  of  deliberation  is  necessary, 
all  the  deliberation  essential  being  involved  in  the  actual 
formation  of  the  purpose  to  kill  before  the  perpetration  of 
the  fatal  act.  The  formed  design  or  intent  of  our  premedi- 
tated design  need  not  exist  any  appreciable  time  or  time  suffi- 
cient for  the  intervention  of  any  independent  element  be- 
tween it  and  the  fatal  act,  it  being' sufficient  if  it  actually 
precedes  such  act  Intent  to  kill  means  just  what  the  ordi- 
nary signification  of  the  words  suggest.  Whether  it  be  de- 
.  scribed  by  the  words  "actual  intent,"  "design,"  or  "premedi- 
tated design,"  makes  no  difference.  When  we  leave  entirely 
out  of  view  tho3e  subtleties  often  indulged  in  in  discoursing 
on  the  meaning  of  "premeditated  design,"  or  "deliberate  and 
premeditated  design,"  and  give  to  the  words  only  the  mean- 
ing ordinarily  attributed  to  them  in  the  common  use  thereof, 
a  person  who  effects  the  death  of  another  by  design  does  so 
intentionally  and  the  design  or  intent  is  understood  to  neces- 
sarily precede  the  act  by  which  the  purpose  is  accomplished. 
In  other  words,  the  intent  is  understood  to  be  premeditated,, 
or  thought  of,  because  without  mental  action  the  purpose 
could  not  be  formed.  So  when  it  is  said  that  the  slayer  in- 
tentionally caused  the  death  of  his  victim,  it  is  at  the  same 
time  said  that  he  caused  it  by  design  and  by  premeditated 
design.  That  the  word  "premeditated,"  as  used  in  our  stat- 
utes on  the  subject  of  felonious  homicide,  has  no  other  sig- 
nificance than  that  the  design  must  precede  the  homicidal 
act>  is  indicated  from  the  evident  purpose  of  the  statute  mak- 
ers to  give  the  same  meaning  to  the  term  "premeditated  de- 
sign," where  used  inclusively  in  murder  in  the  first  degree, 
as  to  "design"  where  that  word  alone  is  used  exclusively  in 
murder  in  the  third  degree  and  manslaughter  in  the  first,, 
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more  intense  malice,  the  verdict  can  be  only  for  the  second 
degree.  But  it  should  be  borne  in  mind  that  the  circum- 
stances and  statutes  differ^  and  that  the  jury  should  pass  on 
the  question." 

No  case  is  referred  to  by  the  author,  except  those  under 
statutes  differing  from  ours,  requiring  something  more  in 
murder  in  the  first  degree  than  mere  intent  to  kill,  yet  he 
concludes  that  a  presumption  of  fact  arising  from  the  unex- 
plained use  of  a  deadly  wea^wn  in  a  way  ordinarily  calcu- 
lated to  produce  death,  and  which  does  produce  it,  arises,  of 
such  strength  to  warrant  a  jury,  if  they  see  fit^  in  finding 
murder  in  the  first  d^ree.  That  is  really  as  far  as  it  was 
necessary  to  go  in  this  case,  and  as  far  as  the  court  in  fact 
went;  though  it  seems  that,  since  under  our  statute  actual 
intent  to  kill,  executed,  without  any  other  element,  there 
being  no  circimistance  reducing  the  offense  below  that  of  the 
highest,  constitutes  murder  in  the  first  degree,  the  presump- 
tion of  law,  that  every  person  intends  the  natural  and  ordi- 
nary consequences  of  his  voluntary  acts,  must,  when  the  act 
causes  the  death  of  a  human  being,  include  the  presumption 
that  the  perpetrator  thereof  intended  that  result  and  is  guilty 
of  murder  in  the  first  degree,  casting  upon  him  the  burden 
of  producing  evidence  to  at  least  involve  the  truth  of  the 
matter  in  reasonable  doubt.  This  court  said  in  the  Clifford 
Case,  where  a  conviction  was  had  of  murder  in  the  first  de- 
gree, that  the  expression  in  the  trial  court's  instructions^ 
"It  is  presumed  that  a  reasonable  person  intends  all  the  nat- 
ural, probable  and  usual  consequences  of  his  act,"  is  strictly 
correct  in  all  moral  action  or  human  affairs,  and  is  an 
axiom  of  the  law ;  and  that  the  expression,  "If  a  reasonable 
man  uses  a  deadly  weapon  and  life  is  taken,  he  is  presumed 
to  intend  the  natural  consequences  of  his  act  and  would  be 
guilty  of  murder," — "is  but  an  application  of  the  principle 
of  homicide  with  a  dangerous  weapon  likely  to  kill."  "If  a 
weapon  likely  to  kill,  and  which  did  kill,  was  used,  the  intent 
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is  presumed  that  such  a  natural  and  reasonable  consequence 
would  follow  the  assault,  and  nothing  less."  True,  in  con- 
nection with  that,  language  was  used  of  the  character  here- 
tofore referred  to,  but,  as  we  have  seen,  so  far  as  it  sug- 
gested that  there  may  be  an  intent,  a  mental  purpose  to  take 
human  life,  in  some  other  homicidal  offense  than  the  fii"st, 
such  idea  has  been  repudiated.  What  was  said  in  respect  to 
the  presumption  under  discussion,  therefore,  stands  as  an  au- 
thoritative declaration  to  the  same  effect  as  that  contained 
in  the  opinion  in  this  case,  which  counsel  thinks  is  preju- 
dicially wrong  to  plaintiff  in  error. 

The  result  of  a  full  response  to  counsePs  appeal  for  a  re- 
consideration of  the  question  above  discussed  is  that  the  con- 
clusion in  respect  thereto,  embodied  in  the  judgment  ren- 
dered, is  correct.  Therefore  the  motion  for  a  rehearing  must 
be  denied. 

By  the  Cowrt. — So  ordered. 
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Mitchell  Ibow  &  Land  CoMPAinr,  Respondent,  vs.  Flam- 
beau Lakd  CoMPAiTf  and  others,  Appellants. 

Feltruary  2-— February  23,  1904, 

Quieting  title:  Pleading:  Sufficiency  of  allegation:  Demurrer:  Antici- 
pated defenses. 

1.  Under  the  provisions  of  sec.  3186,  Stats.  1898,  that  It  shall  be 
sufficient  in  actions  to  quiet  title  to  real  estate  to  aver  in  the 
complaint  the  nature  and  extent  of  plaintiff's  estate  in  such 
land,  describing  it  as  accurately  as  may  be,  that  he  is  in  pos- 
session thereof,  or  that  the  land  is  vacant  and  unoccupied, 
and  that  the  defendant  makes  some  claim  thereto — a  complaint 
alleging,  in  substance,  that  plaintiff  is  the  owner  in  fee  simple 
of  the  lands  described,  and  that  defendant  makes  claims  there- 
to which  are  clouds  upon  that  title,  satisfies  the  calls  of  the 
statute,  and  is  "not  open  to  the  criticism  that  its  allegationa 
constitute  mere  conclusions  of  law. 

Vol.  120—36 
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2.  In  Buch  case,  however,  if  the  complaint  in  addition  to  the  alle- 

gations called  for  by  the  statute,  proceeds  to  allege  other  facts 
as  to  defendant's  title,  which  from  want  of  further  allegation, 
are  not  shown  to  be  inyalid  or  Ineffectual,  the  complaint  shows 
affirmatively  that  plaintiff  has  no  cause  of  action  and  is  de- 
murrable. 

3.  Under  sec.  1176,  Stats.  1898  (providing  that  a  tax  deed  executed 

and  acknowledged  as  required  by  law  shall  vest  in  the  grantee 
an  absolute  estate  in  fee  simple;  and  that  such  deed  shall  be 
presumptive  evidence  of  the  regularity  of  all  prior  proceed- 
ings), a  complaint  in  an  action  to  quiet  title,  which,  after 
formal  allegations  sufficient  to  satisfy  the  calls  of  sec.  3186. 
Stats.  1898,  alleges  that  defendants  have  received  from  the 
county  clerk  certain  tax  deeds,  but  makes  no  assertion  as  to 
their  invalidity,  must  be  read  as  asserting  that  the  instru- 
ments, under  which  defendants  claim,  were  executed,  and  con- 
tain the  declarations  and  recitals  required  by  law,  which  es- 
tablish prima  facie  the  regularity  of  all  proceedings,  convey- 
ing absolute  title,  and  hence  that  the  complaint  shows  upon  its 
face  that  plaintiff  is  not  entitled  to  the  relief  demanded. 

4.  In  such  case,  an  assertion  in  the  complaint  that  the  tax  deeds 

are  clouds  upon  plaintiffs'  title,  is  held  not  inconsistent  with 
their  entire  validity. 


Appeal  from  an  order  of  the  circuit  court  for  Sawyer 
county :  John  K.  Parish,  Circuit  Judge.    Reversed. 

Appeal  from  order  overruling  a  general  demurrer  to  the 
complaint.  That  pleading  alleges  first  that  the  plaintiff 
o^vns  in  fee  simple,  through  mesne  conveyances  from  the  gov- 
ernment, certain  real  estate;  that  the  defendants  miake  some 
claim  thereto,  to  wit,  that  the  defendant  Flambeau  Land 
Company  has  received  from  the  county  clerk  certain  tax 
deeds,  and  has  caused  the  same  to  be  recorded  in  the  reg- 
ister's office,  to  wit,  one  dated  and  recorded  in  May,  1899, 
and  others  dated  in  May,  1901,  and  that  it  claims  under  other 
alleged  tax  deeds;  also  that  the  Chippewa  Farm  Land  Oom- 
pany  claims  by  a  deed  from  the  Flambeau  Land  Company, 
and  that  the  latter  also  claims  under  a  mortgage  from  the 
former;  and  that  the  defendant  Badley  claims  by  virtue  of 
certain  tax  certificates  for  the  year  1899 ;  that  the.  claims  of 
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said  defendants  constitute  and  are  clouds  upon  the  title  of  the 
plaintiff.  Judgment  is  demanded  establishing  plaintiff's 
title  against  the  claim  of  any  or  all  of  the  defendants ;  that 
they  be  barred  from  having  any  claim  or  right  to  the  lands, 
and  they  be  adjudged  to  release  to  plaintiff  all  their  claims 
to  the  land. 

D.  Buchanan,  Jr.,  for  the  appellants. 

T.  JST.  Bushnell,  for  the  respondent. 

Dodge,  J.  Appellants^  first  criticism  of  the  complaint  is 
that  the  general  allegations  that  plaintiff  is  the  owner  in  fee 
simple  of  the  lands  described,  and  that  defendants  make 
claims  thereto  which  are  clouds  upon  that  title,  constitute 
mere  conclusions  of  law,  and  are  not  allegations  of  any  facts, 
within  the  requirements  of  sec.  2646,  Stats.  1898.  That  sug- 
gestion has  support  frpm  some  earlier  cases.  Wals  v,  Oros- 
venor,  81  Wis.  681 ;  Page  v.  Kennan,  38  Wis.  320.  Its  ef- 
ficiency is,  however,  wholly  overcome  by  the  statutory  amend- 
ment now  embodied  in  sec.  3186,  Stats.  1898,  which  declares : 

"It  shall  be  sufficient  to  aver  in  the  complaint  in  such  ac- 
tion the  nature  and  extent  of  the  plaintiff's  estate  in  such 
land,  describing  it  as  accurately  as  may  be,  that  he  is  in  pos- 
session thereof  or  that  said  land  is  vacant  and  unoccupied, 
and  that  the  defendant  makes  some  claim  thereto." 

The  allegations  criticised,  if  they  stood  alone,  would  sat- 
isfy the  calls  of  this  statute,  and  be  sufficient.  The  more 
serious  difficulty  is  that  plaintiff,  while  doubtless  alleging  all 
that  the  statute  requires,  has  not  been  content  to  stop  there, 
but  has  proceeded  to  allege  other  facts,  which,  it  is  claimed, 
show  affirmatively  that  it  has  no  cause  of  action.  If  this  be 
so,  of  course,  the  demurrer  should  have  been  sustained.  It 
would  be  absurd  to  put  a  defendant  to  the  trouble  of  answer- 
ing, and  the  court  to  the  burden  of  hearing,  a  case,  when, 
upon  the  showing  of  the  complaint,  no  judgment  save  dis- 
missal thereof  can  be  rendered.     Such  possibility  is  repudi- 
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ated  by  all  the  authorities.  Teetshom  v.  Hull,  30  Wis.  162 ; 
Kellam  v.  TomSj  38  Wis.  592,  602;  Lawrence  v.  JanesviUe,. 
46  Wis.  364,  1  N.  W.  338,  60  K  W.  1102;  Hoth  v.  Peters^ 
55  Wis.  405,  412,  13  N.  W.  219 ;  State  v.  Egerer,  55  Wis. 
529,  13  N.  W.  461 ;  Crvmhhj  v,  Bardon,  70  Wis.  385,  39 
X.  W.  19 ;  State  v.  Citizens'  Ins.  Co.  71  Wis.  411,  37  N.  W. 
348.  While  a  complaint  need  not  negative  defenses,  it  will 
be  demurrable  if  it  assert  facts  showing  a  complete  and  valid 
one  to  exist. 

The  allegations  relied  on  to  thus  show  an  affirmative  de- 
fense are  that  defendants  have  received  from  the  county 
clerk  certain  tax  deeds  and  certain  tax  certificates.  Are  such 
allegations  so  eflFective?  If  such  deeds  are  valid,  they  cer- 
tainly do  cut  oflF  all  plaintiff's  government  title,  and  confer 
title  on  defendants,  which  plaintiff  cannot  have  barred  or 
released.  Sec.  1176,  Stats.  1898,  provides  that  a  tax  deed 
executed  and  acknowledged  as  required  by  law  shall  vest  in 
the  grantee  absolute  estate  in  fee  simple;  also  that  it  shall 
be  presumptive  evidence  of  the  regularity  of  all  the  prior 
proceedings.  See,  also,  Oates  v.  Parmly,  93  Wis.  294,  31.2^ 
(S^  N.  W.  253,  67  K  W.  739.  The  complaint  makes  no  as- 
sertion whatever  as  to  the  terms  or  validity  of  the  convey- 
ances received  by  defendants,  except  that  they  were  "tax 
deeds."  To  be  such,  they  must  have  been  more  than  blank 
paper.  The  county  clerk  has  no  authority  to  deliver  them 
until  they  have  been  executed  in  the  name  of  the  state  and 
of  his  countv,  under  his  hand  and  the  seal  of  the  county,  and 
acknowledged  by  him.  How,  then,  can  we  escape  the  con- 
clusion that  tlioy  are  not  tax  deeds,  until  so  executed,  con- 
taining the  declarations  and  recitals  required  by  law?  It 
seems  to  us  that  we  cannot,  but  that  we  must  read  this  com- 
plaint as  asserting  that  the  instruments  under  which  the  de- 
fendants claim  were  so  executed.  As  a  result,  of  course,  they 
establish  prima  facie  the  regularity  of  all  prior  proceedings, 
and  tjonvey  absolute  title.     If  they  are  claimed  by  plaintiff' 


53]  JANUAET  TERM,  1004.  549 


Ashland  v.  Whitcomb,  120  Wis.  549. 


to  be  in  any  way  invalid  or  ineffectual,  nothing  was  easier 
than  for  him  to  so  declare,  but  he  has  industriously  refrained 
from  so  doing.  The  assertion  that  they  are  clouds  upon  his 
government  title  is  not  inconsistent  with  their  entire  validity. 
Being  valid,  they  are  only  so  much  more  effective  as  clouds 
that  they  obscure  and  blot  out  entirely  the  former  title.  We 
come  to  the  conclusion,  therefore,  that  the  complaint  shows 
upon  its  face  that  plaintiff  is  not  entitled  to  the  relief  de- 
manded against  the  defendants. 

By  th3  Court. — Order  appealed  from  is  reversed,   and 
<5ause  remanded  with  directions  to  sustain  the  demurrer. 


City  of  Ashland,  Appellant,  vs.  Whitcomb  and  another. 

Receivers,  Respondents. 

Fehruary  2 — February  2S,  1904^ 

Federal  courts:  Jurisdiction  of  causes  removed  from  state  court: 
^  Powers  and  duties  of  state  court 

1.  Where,  in  an  action  against  receivers  of  a  railroad,  appointed 
by  a  federal  court,  to  compel  the  removal  of  obstructions  from 
•certain  streets  the  title  to  which  was  claimed  by  defendants, 
the  action  had  been  removed  to  the  federal  court,  and  the  fed- 
eral court  had  assumed  jurisdiction  and  retained  the  same 
after  a  motion  to  remand  to  the  state  court,  the  state  court 
can  properly  take  no  proceedings  in  the  action  while  the 
cause  is  still  proceeding  in  the  federal  court. 

^2.  In  such  case,  the  ultimate  authority  to  decide  finally  and  con- 
clusively upon  the  question  of  jurisdiction  is  in  the  federal 
court,  and  the  state  court  will  respect  its  determination  in  any 
case  covered  by  the  federal  removal  statute. 

Appeai.  from  a  judgment  of  the  circuit  court  for  Ashland 
-county:  A.  J.  Vinje,  Judge.    Affirmed, 

This  is  an  equitable  action  commenced  by  the  appellant, 
4;he  city  of  Ashland,  to  compel  respondents  to  remove  ob- 
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structions  from  a  street  of  the  city,  and  to  restrain  them 
from  continuing  the  obstructions.  This  case,  as  well  as  the 
companion  case,  Ashland  v.  Wis,  Cent.  R.  Co.  98  N.  W. 
532,  which  are  submitted  and  argued  together  on  this  appeal, 
were  before  this  court  on  an  appeal  from  orders  Uke  the  ones 
from  which  these  appeals  are  taken,  and  are  reported,  with 
a  full  statement  of  facts,  which  need  not  be  repeated,  in  114 
Wis.  99,  89  N.  W.  886,  and  114  Wis.  104,  89  K  W.  904, 
respectively.  In  addition  to  the  facts  there  stated,  it  now  is 
without  dispute  that  the  United  States  circuit  court  for  the 
western  district  of  Wisconsin  has  assumed  jurisdiction  of  the 
action;  that  the  action  was,  on  motion  in  open  court,  duly 
docketed  in  that  court,  over  the  objection  of  appellant ;  that 
the  United  States  circuit  court  on  December  28,  1897,  denied 
appellant's  motion  to  remand  the  case  to  the  state  court,  and 
retained  jurisdiction  of  the  case.  Appellant  thereafter  filed 
its  bill  in  equity,  as  required  by  the  practice  in  the  federal 
courts,  and  subsequently  amended  the  bill;  praying  for  the 
same  relief  asked  for  in  its  complaint  in  the  state  court.  Ee- 
spondents,  the  receivers  of  the  railway  company,  on  the  25th 
day  of  August,  1900,  brought  a  cross-bill  in  the  action  then 
pending  in  the  federal  court,  setting  up  that,  by  ordinances 
of  the  common  council  of  appellant,  and  acts  pursuant  there- 
to, the  title  to  the  portion  of  Fourth  Avenue  West,  and  also 
Fourth  street  and  Second  and  Third  Avenues  West,  then  in 
their  possession,  had  vested  in  them,  and  prayed  it  be  de- 
clared to  be  vested  in  them,  and  that  the  appellant  city  be 
forever  enjoined  from  interfering  or  attempting  to  interfere 
with  the  right,  title,  or  possession  of  the  receivers  as  to  such 
streets.  Appellant  appeared  and  interposed  a  demurrer  to 
this  cross-bill.  The  issue  thus  raised  has  not  been  determined 
by  the  federal  court.  Appellant  noticed  the  case  for  trial  at 
the  September,  1902,  term  of  the  Ashland  county  circuit 
court,  where  respondents  had  appeared  specially  and  moved 
to  strike  the  cause  from  the  calendar.     This  motion  was 
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granted,  upon  the  fact  that  the  federal  court  had  assumed 
jurisdiction  and  retained  the  cause  as  properly  pending  be- 
fore that  court,  where  appellant  had  appeared  and  submitted 
to  proceedings  had  in  the  cause.  From  this  order  the  city 
appeals. 

For  the  appellant  there  was  a  brief  by  F.  J.  Colignon,  at- 
torney, and  Dillon  &  Colignon  and  W.  M.  TomkinSj  of  coun- 
sel, and  oral  argument  by  Mr,  Tomhins. 

For  the  respondents  there  was  a  brief  by  Howard  Morris 
and.  Thomas  H.  OUl,  of  counsel,  and  oral  argument  by  Mr. 
Gill 

SiEBECKEB,  J.  The  questions  raised  upon  this  appeal  were 
presented  to  this  court  on  a  former  appeal,  April  1,  1902. 
114  Wis.  99,  89  K  W.  886.  The  jurisdictional  question  in- 
volved was  not  determined,  because  not  properly  before  the 
court  upon  the  record  as  it  then  stood.  It  was  therein  de- 
cided that  the  order  striking  a  case  from  the  calendar  upon 
the  ground  that  it  appeared  that  the  action  is  pending  before 
a  federal  court,  and  that  the  state  court  has  no  jurisdiction, 
is  a  determination  that  the  trial  of  the  case  cannot  be  prose- 
cuted to  judgment  in  the  state  court.  The  order  was  held 
appealable,  because  it  aflfects  a  substantial  right,  and  does, 
in  effect,  determine  the  action,  and  prevent  a  judgment  from 
which  an  appeal  might  be  taken.  From  the  statement  of 
facts,  it  now  appears  that  the  United  States  circuit  court  for 
the  western  district  of  Wisconsin  has  assumed  and  retains 
jurisdiction  of  this  cause,  and  that  the  action  is  now  pending 
in  that  court.  It  is  undisputed  in  this  case  that  respondents 
were  receivers  of  the  railway,  and  had  possession  of  its  prop- 
erty, before  this  action  was  commenced,  upon  an  order  or  de- 
cree in  a  proceeding  of  the  federal  court  By  this  proceed- 
ing the  federal  court  assumed  administration  of  the  railway 
company's  property  and  held  possession  and  control  through 
the  receivers,  as  its  officers,  for  the  purpose  of  applying  it 
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to  the  benefit  of  persons  whom  it  may  adjudge  entitled  there- 
to. Respondents  are  sued  in  their  capacity  as  receivers,  and 
the  right  to  the  possession  of  the  railway  company  property 
is  involved  in  the  issues  of  the  case.  Under  these  circum- 
stances, the  federal  court  has  determined  and  assumed  juris- 
diction of  the  subject-matter  of  the  action,  involving  the 
possession  of  this  property.  That  the  state  courts  will  re- 
spect its  determination  under  such  circimistances  is  clearly 
established  and  fully  recognized  in  Northern  Pacific  B.  Co, 
V.  McMtdlen,  86  Wis.  501,  56  K  W.  629,  and  State  ex  rel 
Atty.  Oen.  v.  Frost,  113  Wis.  623,  88  K  W.  912,  89  N.  W. 
915.  In  the  last  case,  upon  an  exhaustive  review  of  the  ad- 
judications, Mr.  Justice  Dodge  states  the  rule  to  be: 

"The  ultimate  authority  to  decide  finally  and  conclusively 
upon  the  jurisdiction  of  a  federal  court,  or  upon  the  validity 
of  one  of  its  decrees  or  of  a  federal  statute,  is  in  the  federal 
courts,  and  the  consideration  of  such  validity  must  be  yielded 
up  by  the  state  courts  in  any  case  covered  by  the  federal  re- 
moval statutes." 

Since  the  federal  court  has  assumed  jurisdiction  of  the  ac- 
tion, and  the  cause  is  3till  pending  there,  the  circuit  court  of 
Ashland  county  properly  held  that  no  proceedings  could  be 
taken  therein. 

By  the  Court. — The  order  is  affirmed. 
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Habt  and  wife,  Respondents,  vs.  Jos.  Soedlitz  Brewing 

Company,  imp..  Appellant 

February  I^Fehruary  2S,  1904. 

Appeal  and  error:  Reapondenfs  exceptions,  when  available:  Filing 
of  records:  Mortgages:  Foreclosure:  Judgment,  when  entered: 
Modification:  Effect. 

1.  A  respondent  may  avail  himself  of  Ms  exceptions  to  findings  to 

sustain  the  judgment  appealed  from. 

2.  In  an  action  to  set  aside  a  foreclosure  sale,  it  appeared  that  the 

Judgment  on  default  was  signed  hy  the  trial  court,  and  the 
costs  taxed  and  inserted  therein  January  14,  1896;  that  the 
Judgment  roll  with  the  costs  so  taxed  Inserted,  was,  on  that 
day,  handed  to  the  clerk,  who  retained  them  in  his  oJ}ce  until 
October  25,  1897,  at  which  date  the  clerk  indorsed  such  judg- 
ment as  filed,  and  entered  the  same  of  record.  Held,  that  the 
mere  improper  failure  of  the  clerk  to  mark  the  papers  as  filed 
on  January  14,  did  not  prevent  the  actual  filing  at  that  date 
from  being  effectual. 
^.  In  an  action  to  set  aside  a  foreclosure  sale  it  appeared,  among 
other  things,  that  the  judgment  on  default  was  entered  Jan- 
uary 14,  1896;  that  on  October  13,  1897,  on  the  plaintiff's  ap- 
plication, an  order  was  entered  reducing  the  amount  of  so- 
licitors fees  from  $100  to  $50,  so  as  to  conform  to  the  findings 
as  originally  drawn;  that  the  sale  thereunder  was  had  April  8, 
1898,  and  that  the  mortgagors  took  no  steps  to  set  aside  the 
sale  until  December  6,  1900.  Held,  that  such  alteration  of  the 
Judgment  did  not  make  a  new  Judgment,  nor  extend  the  time 
for  redeeming  from  the  Judgment  which  had  originally  been 
entered. 

Appeal  from  a  judgment  of  the  circuit  court  for  Ashland 
county :  John  K.  Parish,  Circuit  Judge.    Reversed. 

It  appears  from  the  record,  and  is  in  effect  found  by  the 
court,  that  September  10,  1894,  the  plaintiffs,  Michael  J. 
and  Bridget  11  art ,  executed  and  delivered  to  the  Jos.  Schlitz 
Brewing  Company  their  promissory  note  for  $500,  due  in 
one  year  from  that  date,  with  interest  at  six  per  cent. ;  that 
at  the  same  time  the  plaintiffs  executed  and  delivered  to  that 
<5ompany  a  mortgage  to  secure  the  paymert  of  that  note  on 
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land  described  belonging  to  the  plaintiff  Michael  J,,  and  at. 
tlie  same  time  they  executed  and  delivered  to  that  company 
another  mortgage  to  secure  the  payment  of  the  same  note  on 
land  described  belonging  to  the  plaintiff  Bridget;  that  each 
of  said  mortgages  contained  a  stipulation  for  the  payment  of 
$50  solicitor's  fees  in  case  of  the  foreclosure  of  the  mortgage ; 
that  in  November,  1896,  the  brewing  company  commenced 
an  action  for  the  foreclosure  of  both  mortgages  against 
Michael  J.  and  Bridget  Hart;  that  both  made  default,  and 
neither  appeared  in  the  action;  that  January  14,  1896,  judg- 
ment pf  foreclosure  and  sale  was  procured  in' the  court,  and 
signed  by  the  judge  thereof,  wherein  it  was  adjudged  that 
there  was  due  to  the  brewing  company,  for  principal  and  in- 
terest, $540,  and  costs  therein  specified,  in  a  bill  taxed  and 
signed  by  the  clerk  and  thereto  attached,  aggregating  $82.68, 
and  also  $100  solicitor's  fees  inserted  in  the  judgment,  mak- 
ing in  all  $722.58 ;  that  such  signature  in  the  judgment  roll 
and  papers  upon  which  the  same  was  founded,  with  the  costs 
so  taxed  inserted,  was  procured  by  the  attorney  of  the  brew- 
ing company  January  14,  1896,  and  handed  to  the  clerk  of 
the  court  for  entry  and  record,  and  the  judge,  at  the  time  of 
signing  such  judgment,  minuted  the  rendition  thereof  in  his 
minutes;  that  on  and  before  September  14,  1896,  said 
Michael  J,  had  knowledge  of  the  entry  of  said  judgment  of 
foreclosure  and  sale;  that  October  13,  1897,  an  order  was 
entered  in  said  court  reducing  the  amount  of  solicitor's  fees 
from  $100  to  $50,  and  amending  the  judgment  accordingly, 
so  that  the  total  amoimt  of  the  judgment,  January  14,  1896, 
was  thereby  reduced  to  $672.58;  that  the  clerk  of  the  court 
retained  the  judgment  roll  and  papers  in  his  ofBce  from  Jan- 
uary 14,  1896,  to  October  25,  1897,  without  indorsing  the 
same  as  filed;  that  on  said  last-mentioned  date  the  clerk  in- 
dorsed said  judgment  as  filed,  and  entered  the  same  of  rec- 
ord ;  that,  pursuant  to  due  notice  given,  all  of  the  property 
covered  by  said  mortgages  was  sold  in  good  faith,  and  with- 
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out  any  intent  to  defraud,  in  parcels  to  and  bid  in  by  the 
brewing  company  under  and  upon  said  judgment,  April  8, 
1898 ;  that  upon  such  sale  the  sheriff  reported  a  deficiency 
of  $381.01,  and  the  same  was  confirmed  by  the  court  June  3, 
1898,  and  judgment  for  such  deficiency  was  thereupon  ren- 
dered for  the  amount  stated  against  Michael  /.  and  Bridget 
Hart,  and  in  f  avpr  of  the  brewing  company ;  that  Michael  J, 
had  knowledge  of  such  sale  prior  to  June  1,  1898 ;  that  after 
he  obtained  such  knowledge  the  brewing  company  in  good 
faith  contracted  to  sell  such  lands  to  the  defendant  Rock  Le 
Ville  for  $650 ;  that  the  value  of  the  property  at  the  time  of 
the  foreclosure  sale  was  $750 ;  that  the  plaintiffs  took  no  steps 
to  set  aside  said  foreclosure  sale  until  December  5,  1900, 
when  they  commenced  this  action  to  set  aside  said  judgment 
of  foreclosure  and  sale  so  far  as  it  affected  the  separate  prop- 
erty of  the  plaintiff  Bridget,  and  to  set  aside  the  sale  and  the 
order  confirming  the  same.  The  brewing  company  answered 
the  facts  set  forth  above,  and,  upon  trial  being  had,  the  court 
found  the  facts  in  effect  as  stated.  As  conclusions  of  law  the 
court  found  in  effect  that  the  plaintiffs  were  entitled  to  no 
reflief,  except  that  the  foreclosure  sale  of  April  8,  1898,  was 
within  one  year  from  the  entry  of  the  judgment,  and  hence 
premature,  and  therefore  should  be  set  aside.  From  the  judg- 
ment entered  thereon  accordingly,  the  defendant  Jos.  Schliiz 
Brewing  Company  brings  this  appeal. 

For  the  appellant  there  was  a  brief  by  B,  Sleight,  attor- 
ney, and  Miller,  Noyes  &  Miller,  of  counsel,  and  oral  argu- 
ment by  Geo.  H.  Noyes. 

For  the  respondents  there  was  a  brief  by  Lamorev^x  cf* 
Shea,  and  oral  argument  by  W.  F.  Shea. 

Cassodat,  C.  J.  The  findings  of  fact  are  against  tho 
plaintiffs,  and  in  favor  of  the  brewing  company.  The  plaint- 
iffs seek  to  avail  themselves  of  exceptions  to  certain  of  sucli 
findings  to  sustain  the  judgment — a  practice  which  is  per- 
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missible.  Sec.  3070,  Stats.  1898,  and  notes.  They  claim 
that  it  appears  from  the  preponderance  of  the  evidence  that 
the  judgment  of  foreclosure  and  sale  was  not  entered  Janu- 
ary 14,  1896,  nor  until  it  was  marked  as  filed  by  the  clerk 
October  25,  1897.  If  that  were  so,  then  the  sale  was  pre- 
mature. The  mere  improper  failure  of  the  clerk  to  mark  the 
judgment  and  the  papers  composing  the  judgment  roll  as 
filed  did  not  prevent  such  filing  from  being  effectual.  Lang 
V.  Menasha  P.  Co.  119  Wis.  1,  96  N.  W.  393,  and  cases  there 
cited.  It  is  conceded  that  the  judgment  was  signed  by  the 
trial  judge  January  14,  1896,  and  contained  the  amount  of 
costs  as  taxed  by  the  clerk  at  $82.58.  There  can  be  no  rea- 
sonable doubt  but  that  the  judgment  so  signed,  and  the  pa- 
pers upon  which  it  was  based,  were  all  delivered  to  the  clerk 
at  or  about  that  tima  Thereupon  the  duties  of  the  clerk  as 
to  such  judgment  and  judgment  roll  were  prescribed  by  the 
statute.  Sec.  742,  Stats.  1898.  The  trial  court  found  that 
the  findings  in  the  foreclosure  action,  as  originally  drawn, 
provided  for  only  $50  solicitor's  fees,  and  that  the  same  was 
•erased  and  $100  inserted  in  place  thereof,  but  that  the  evi- 
dence failed  to  show  whether  such  change  was  before  or  after 
the  rendition  of  the  judgment,  and  therefore  held  that  the 
same  was  made  prior  to  the  rendition  of  the  judgment.  Cer- 
tainly it  is  not  to  be  presumed  that  the  findings  or  judgment 
were  corruptly  altered,  especially  as  the  trial  court  also  found 
that  there  was  no  fraud  on  the  part  of  the  brewing  company 
or  its  attorney  or  his  clerk  in  the  preparation  of  said  judg- 
ment, or  in  the  entry  or  filing  thereof,  or  in  anything  done 
by  them  or  either  of  them  in  respect  to  the  same.  The  order 
of  October  13,  1897,  reducing  the  amount  of  the  solicitor's 
fees  from  $100  to  $50,  was  made  on  the  application  of  the 
browing  company.  If  the  facts  were  as  contended  by  the 
plaintiffs,  then  such  order  merely  made  the  judgment  con- 
form to  the  original  findings.  Did  the  reduction  of  the  so- 
licitor's fees  in  the  judgment  from  $100  to  $50,  October  18, 
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1897,  make  it  a  new  judgment  within  the  meaning  of  the^ 
statute?  Sec.  3162,  Stats.  1898.  That  section  provides  that 
"the  judgment  shall  fix  the  amount  of  the  mortgage  debt 
then  due,"  and  also  any  installments  to  become  due.  It  also 
prohibits  any  sale  "until  the  expiration  of  one  year  from  the 
date  of  such  judgment  or  order  of  sale."  Id.  Another  section 
gives  a  right  to  redeem  "at  any  time  before  the  sale."  Sec. 
3165,  Stats.  1898.  The  manifest  purpose  of  these  sections 
was  to  give  all  parties  interested  one  year  from  the  date  of 
the  judgment  or  order  of  sale  within  which  to  redeem.  Citi- 
zens L.  &  T.  Co.  V.  Witte,  119  Wis.  517,  97  N.  W.  161.  The 
language  of  the  statute  seems  to  have  been  departed  from  in 
Andrews  v.  Welch,  47  Wis.  132, 135, 136,  2  N.  W.  98.  That 
case  was  criticised  in  a  later  case,  wherein  it  was  held : 

"If  the  judgment  has  been  signed  and  filed  with  the  clerk 
and  the  costs  have  been  taxed  and  inserted  therein,  it  need 
not  be  recorded  before  the  year  will  begin  to  run."  Meehan 
V.  Bloodgett,  86  ^is.  511,  57  K  W.  291. 

Since  that  decision  it  has  been  held : 

"The  correction  of  a  mere  clerical  mistake  in  a  judgment 
of  foreclosure  does  not  make  a  new  judgment.  The  corrected 
judgment  will  stand  as  effective  for  all  purposes  as  if  prop- 
erly entered  in  the  first  instance."  Bostwick  v*  Van  Vleckj 
106  Wis.  387,  82  N.  W.  302.  See,  also,  Packard  v.  Kinzie 
Ave.  H.  Co.  105  Wis.  323,  81  K  W.  488. 

Here  the  trial  court,  on  the  application  of  the  brewing 
company,  reduced  the  amount  of  the  solicitor's  fees  inserted 
in  the  judgment  to  $50,  so  as  to  conform  to  the  amount  con- 
tained in  the  findings  as  originally  drawn.  We  must  hold 
that  such  alteration  did  not  make  a  new  judgment,  nor  ex- 
tend the  time  for  redeeming  from  the  judgment  which  had 
thus  been  entered. 

By  the  Court. — The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  is  remanded,  with  directions  to  dismiss^ 
the  complaint. 


56S  SUPREME  COUET  OF  WISCONSIN       [Feb. 

QarpeDter  v.  Ghristianflon,  120  Wis.  558. 


Caepentee  and  another,  Bespondents,  vs.   CnEisTiAisrsoN 

and  others,  imp.,  Appellants. 

Fehruary  2—Febnutry  2S,  1904. 

Ple<iding:  Joinder  of  causes  of  action. 

An  action  in  equity  brought  by  taxpayers  for  the  one  general  pur- 
pose of  preserving  the  public  funds  from  dissipation  by  public 
officers,  presents  but  one  primary  right  or  subject  of,  con- 
troversy for  adjudication,  although  it  thereby  becomes  neces- 
sary to  bring  in  numerous  parties  defendant  whose  rights  may 
be  entirely  distinct  as  between  themselves. 
Dodge,  J.,  dissents. 

Appeaxs  from  an  order  of  the  circuit  court  for  Sawyer 
county :  John  K.  Paeish,  Circuit  Judge.    Affirmed. 

W.  F.  Bailey,  for  the  appellants,  contended  that  the  only 
authority  for  joining  separate  causes  of  action  must  be  found, 
if  at  all,  in  the  statutes.  Leidersdorf  v.  Second  Ward  Sav. 
Batik,  60  Wis.  406,  411 ;  Hoffman  v.  WheelocJe,  62  Wis.  434, 
440 ;  John  R.  Davis  L.  Co.  v.  Horns  Ins,  Co.  95  Wis.  542, 
54Y ;  Turner  v.  Duchm^n,  23  Wis.  600 ;  Atchison,  T.  £  St.  F. 
B.  Co.  V.  Sumner  Co.  61 'Kan.  617;  Johnson  v.  Kirhy,  65 
Cal.  482 ;  Addichen  v.  Schrubbe,  45  Iowa,  315 ;  Greene  v. 
Nunnemacher,  36  Wis.  50;  Blakely  v.  Smock,  96  Wis.  611; 
Plankinton  v.  HUdebrand,  89  Wis.  209;  Draper  v.  Brown 
115  Wis.  361. 

For  the  respondents  there  was  a  brief  by  Frawley,  Bwndy 
&  Wilcox,  and  oral  argument  by  C.  T.  Bwndy. 

Wtnslow,  J.  This  is  an  action  in  equity,  brought  by  two 
taxpayers  of  Sawyer  county  on  behalf  of  all  the  taxpayers  of 
the  county,  to  prevent  the  payment  by  the  county  treasurer 
of  a  large  number  of  county  orders  alleged  to  be  fraudulent 
and  void,  also  to  prevent  the  said  treasurer  from  paying  cer- 
tain fraudulent  judgments  secured  against  the  county  col- 
lusivcly,  and  to  enjoin  their  collection  perpetually,  and  to 
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compel  the  payment  into  the  county  treasury  of  moneys 
claimed  to  have  been  unlawfully  received  therefrom  by  cer- 
tain of  the  defendants.  Sawyer  county  is  made  a  defendant, 
as  well  as  its  present  county  treasurer  and  members  of  its 
board  of  supervisors  who,  it  is  charged,  participated  in  the 
allowance  of  the  alleged  illegal  claims,  and  are  hostile  to  the 
bringing  of  this  action,  so  that  the  rights  of  the  county  will 
not  be  protected  unless  it  can  be  done  in  this  action.  In 
addition  to  these  parties,  a  considerable  number  of  persons 
are  u^ade  defendants  who  are  alleged  to  have  received  the 
various  fraudulent  county  orders  or  to  own  the  fraudulent 
judgments,  as  well  as  a  former  county  treasurer  whose  of- 
ficial account  is  alleged  to  have  been  fraudulently  allowed 
by  the  defendant  supervisors.  A  number  of  these  last-named 
defendants,  including  the  ex-treasurer,  demurred  separately 
to  the  complaint  on  the  ground  that  a  number  of  causes  of 
action  had  been  improperly  joined,  and,  their  demurrers  hav- 
ing been  overruled,  they  have  separately  appealed. 

The  appellants'  argument  is  that  the  allegations  of  the 
complaint  as  to  each  separate  fraudulent  county  order  con- 
stitute a  separate  cause  of  action  not  affecting  the  holder  of 
another  order,  hence  that  there  must  be  a  separate  action 
brought  as  to  each  order,  because  the  various  causes  of  ac- 
tion do  not  arise  out  of  the  same  transaction  or  transactions 
connected  with  the  same  subject  of  action.  Sec.  2647,  Stats. 
1898.  This  contention  cannot  be  sustained.  The  action  is 
one  in  equity  brought  by  taxpayers  because  the  county  of- 
ficials are  involved  in  the  alleged  frauds  and  will  not  bring 
an  action  in  the  name  of  the  county  itself.  It  is  brought  for 
one  general  purpose,  namely,  to  prevent  the  dissipation  of 
the  public  funds  of  the  county  by  a  general  raid  thereon. 
The  rule  in  equity  is  that  a  complaint  is  not  multifarious  if 
it  presents  but  one  primary  right  or  subject  of  controversy 
for  adjudication.  If  it  meet  this  test  it  presents  but  one 
<;ause  of  action,  and  all  merely  incidental  rights  connected 
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with  this  primary  right  may  be  enforced  in  the  same  actiqp, 
though  it  thereby  ^becomes  necessary  to  bring  in  numerous 
parties  defendant  whose  rights  may  be  entirely  distinct  as 
between  themselves.  Bassett  v.  Warner,  23  Wis.  6Y3;  Ad- 
kins  V.  Loucks,  107  Wis.  594,  83  N.  W.  934;  Level  Land  Co. 
V.  Sivyer,  112  Wis.  442,  88  N.  W.  317.  This  well-knoAvn 
principle  disposes  of  the  case.  The  action  is  brought,  as  be- 
fore stated,  to  preserve  the  public  funds  from  dissipation  by 
public  officers.  These  officers  are  made  defendants,  and  are 
charged  with  having  issued  fraudulent  and  illegal  county 
orders,  colluded  in  the  rendering  of  fraudulent  judgments 
against  the  county,  and  defrauded  the  county  by  fraudu- 
lently auditing  a  false  accoimt  against  the  county  by  an  out- 
going county  treasurer.  The  primary  right  sought  to  be  en- 
forced is  the  conserving  of  the  public  funds.  To  this  pri- 
mary right  all  the  other  claims  in  the  complaint  stated,  in- 
cluding even  the  recovery  back  of  amounts  illegally  paid  out 
to  the  former  treasurer,  are  purely  incidental,  and  hence  may 
be  enforced  in  one  action.  Northern  T,  Co,  v.  Snyder,  113 
Wis.  516,  89  N.  W.  460. 

By  the  Court. — Order  affirmed  upon  each  appeal. 

Dodge,  J.  I  entertain  no  serious  doubt  of  the  propriety,, 
in  an  action  against  the  county  and  its  officials  to  prevent 
the  dissipation  of  public  funds  by  payment  thereof  Upon 
unlawful  claims,  of  joining  the  claimants.  Finality  of  ad- 
judication that  their  claims  are  unlawful  can  be  had  only 
by  their  presence,  and  such  finality,  as  against  them,  is  en- 
tirely incidental  to  the  desired  decree  forbidding  payment 
to  them.  Such  an  action  is  in  the  right  of  the  taxpayer,  a 
member  of  the  corporation,  to  prevent  illegal  corporate  ac- 
tion. I  cannot,  however,  convince  myself  of  the  propriety 
of  joining  therewith  a  demand  that  the  county  recover  back 
from  the  ex-treasurer,  John  Erickson,  money  that  he  has  un- 
lawfully received.    That  is  a  cause  of  action  in  favor  of  the 
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cotinty,  wliich,'  it  is  true,  a  member  of  such  corporation,  a 
taxpayer,  may  move  when  the  constituted  authorities  refuse. 
Jenkins  v.  Bradley,  104  Wis.  540,  80  IS.  W.  1025 ;  Luther 
V.  C.  J.  Luther  Co.  118  Wis.  112,  94  N.  W.  69,  74.  Such 
an  action  is  in  no  wise  incidental  to  that  which  my  brethren 
deem  the  dominant  and  pervading  cause  of  action  sought  to 
be  stated,  in  which,  it  seems  to  me,  John  Erichson  has  no 
possible  interest  The  joinder  of  the  two  seems  to  me  for- 
bidden by  Boyd  v.  Mut.  F.  Asso.  116  Wis.  155,  90  K  W. 
1086,  94  K  W.  171,  and  Lather  v.  C.  J.  Luther  Co.  mpra, 
and  cases  there  cited. 


Andbesen,  Respondent,  vs.  TJpham  Manutacturing  Com- 

PAinr,  Appellant. 

February  Z-^Fehruary  2S,  1904. 

Contracts:  Quantum  yalcbat:  Pleadings:  Sufficiency:  Evidence:  De- 
livery to  third  person:  Findings:  Costs, 

1.  In  an  action  to  recover  a  balance  alleged  to  be  due  for  goods 

sold  and  delivered  to  defendant  at  its  request,  a  complaint 
framed  after  the  form  of  common  counts  is  sufficient  to  war> 
rant  admission  of  evidence  that  the  goods  were  delivered  to  a 
third  person  on  account  of  defendant. 

2.  In  an  action  on  implied  contract  for  goods  delivered  to  a  third 

person  at  defendant's  request,  a  general  finding,  following  the- 
allegations  of  the  complaint,  that  the  sale  and  delivery  was  to- 
defendant,  necessarily  involves  a  promise,  express  or  implied, 
upon  the  part  of  defendant  to  pay  for  the  property. 

3.  It  having  been  conceded  on  the  trial  that  a  certain  class  of 

items  should  be  deducted  from  the  claim  set  forth  in  the  com- 
plaint, and  the  Judgment  having  included  such  items  by  mis- 
take, on  an  appeal  taken  without  having  called  respondent's 
attention  to  such  items,  and  given  him  opportunity  to  correct 
the  error,  appellant  cannot  recover  costs  in  the  supreme  court, 
although  the  Judgment  be  reduced  to  the  proper  amount  by 
that  court. 

Vol,  120—36 
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4.  In  an  action  for  the  value  of  goods  all^^d  to 'have  been  deliv- 
ered to  a  third  person  at  defendant's  request,  the  evidence  ex- 
amined, and  a  finding,  that  defendant  was  the  purchaser  of  the 
goods  delivered  by  plaintiff,  la  held  to  be  against  the  clear  pre- 
ponderance of  the  evidence. 

Appeal  from  a  judgment  of  the  circuit  court  for  Taylor 
county :  Lawbence  W.  Halsey,  Judge.    Reversed. 

Action  to  recover  a  balance  claimed  to  be  due  for  goods, 
wares  and  merchandise  sold  and  delivered  to  the  defendant 
at  its  request.  The  reasonable  value  of  the  goods  so  sold 
and  delivered  was  alleged  to  be  $572.30,  the  amount  paid 
$14.60,  and  the  balance  due  $557.70,  for  which  latter  sum, 
with  interest  from  October  11,  1899,  judgment  was  de- 
manded. Defendant,  for  an  answer,  pleaded  a  general  de- 
nial. 

The  case  was  duly  sent  to  a  referee  to  hear,  try  and  deter- 
mine. Upon  the  hearing  plaintiff,  under  objection,  intro- 
duced evidence  showing  or  tending  to  show  that  one  A.  R. 
Gates,  while  performing  a  logging  and  tie  contract  with  de- 
fendant, was  authorized  by  its  agent,  one  W.  G.  Hinman, 
duly  empowered  in  the  matter,  to  purchase  goods  of  plaintiff 
on  its  account,  and  that  pursuant  thereto  the  goods  referred 
to  in  the  complaint,  less  $2,  were  at  the  request  of  said  Gates 
delivered  either  to  him  or  to  others  upon  his  order ;  that  no 
part  thereof  came  to  the  actual  possession  of  defendant;  that 
except  for  $14.60  in  value,  of  goods  returned,  no  payment 
lias  been  made  to  plaintiff;  and  that  the  balance  of  $555.70 
became  due  and  payable  October  11,  1899.  The  referee 
found  accordingly.  The  findings  were  confirmed  by  the 
court.  Judgment  was  rendered  pursuant  thereto,  and  de- 
fendant appealed. 

For  the  appellant  there  was  a  brief  by  Schweppe  S  Urqu- 
hartj  and  oral  argument  by  E.  H.  Schweppe, 

For  the  respondent  there  was  a  brief  by  A.  W.  Sanborn, 
attorney,  and  Allan  T.  Pray,  of  counsel,  and  oral  argument 
by  Mr.  Pray. 
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Marshall,  J.  Appellant  contends  that  the  complaint, 
whi?h  was  framed  after  the  form  of  common  counts,  was 
insufficient  to  cover  the  element  of  delivery  of  goods  to  Gates 
on  account  of  appellant,  and  that  all  evidence  to  establish 
the  cause  of  action,  so  far  as  it  depended  on  such  element, 
was  improperly  received.  Such  contention  is  based  on  Smith 
V,  Leland,  2  Duer,  497,  and  authorities  depending  thereon. 
That  case  was  decided  in  New  York  some  fifty  years  ago, 
before  the  scope  of  the  code,  as  to  requiring  the  complaint  to 
contain  a  statement  of  the  facts  constituting  the  plaintiff's 
cause  of  action,  was  definitely  established.  The  court  there, 
in  effect,  held  that  the  common-law  method  of  pleading  by 
use  of  the  conmion  counts  was  abolished  by  the  statute.  It 
was  not  suggested  but  that  a  delivery  to  one  person  upon  the 
authority  of  another,  and  upon  his  account,  was  in  legal 
offect  a  delivery  to  such  other,  and  that  aside  from  the  re- 
strictions of  the  code  the  sale  and  delivery  were  pleadable  ac- 
cording to  their  legal  effect  by  the  use  of  the  indebitatus 
assumpsit  common-law  form;  but  it  was  said  that  since  the 
•code  called  for  a  statement  of  facts  as  distinct  from  legal 
•conclusions,  facts  could  no  longer  be  pleaded  according  to 
their  legal  effect  The  same  court,  about  the  same  time,  in 
Lienan  v.  Lincoln,  2  Duer,  670,  condemned  the  use  of  the 
common  counts  under  the  cipde,  saying  that  an  all^atiou 
that  defendant  received  money  or  property  to  the  use  of  the 
plaintiff  was-  no  longer  sufficient  to  permit  proof  of  the  facts 
in  that  regard;  that  a  use  springing  from  the  facts,  giving 
rise  to  a  cause  of  action  in  favor  of  the  plaintiff,  was  a  legal 
result  or  conclusion  from  facts,  and  that  the  code  required 
the  facts,  not  the  conclusion  to  be  stated.  Those  early  de- 
cisions were  followed  in  some  jurisdictions,  as  coimsel  for 
appellant  discovered.  Williams  v.  Chadbovme,  6  Cal.  559 ; 
Kelly  V.  Johnson,  5  Wash.  785,  82  Pac.  752.  Some  text- 
writers  have  also  made  the  mistake  of  dignifying  such  de- 
<»isions  as  authoritative.    1  Estee's  PL  §  710. 
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A  broader  view  of  the  code  obtained  in  'New  York  as  earlv 
as  1857,  as  indicated  by  Rogers  v.  Verona,  1  Bo6w.  417, 
cited  by  respondent's  counsel,  where  it  was  distinctly  held 
that  facts  such  as  those  relied  upon  here  for  a  canse  of  ac- 
tion were  pleadable  by  the  use  of  the  common-law  form,  and 
that  the  code  was  not  intended  to  and  did  not  abrogate  that 
mode  of  pleading.  The  case  upon  the  trial  was  dismissed  on 
the  supposition  that  Smith  v.  Leland  was  a  ruling  authority. 
There  is  no  room  for  controversy  but  that  the  later  case  is 
tlie  correct  one.  In  the  recent  edition  of  Wait's  Law  &  Pr. 
vol.  3,  p.  277,  it  is  said : 

"There  was  at  one  time  some  difference  of  opinion  upon 
the  question  whether  the  code  did  not  abolish  common  counts, 
and  require  every  cause  of  action  to  be  stated  specially.  .  .  . 
But  it  is  now  entirely  settled  that  the  mode  of  declaring  upon 
the  common  counts  is  proper  now,  as  it  was  before  the  code.*' 

See  4  Ency.  PL  &  Pr.  611,  to  the  same  effect.  This  court 
has  several  times  so  decided.  Grannis  v.  Hooher,  29  Wis. 
05 ;  McKinnon  v.  Vollmar,  75  Wis.  82,  48  K  W.  800.  The 
theory  of  those  decisions  is  that  the  code  calls  only  for  a 
statement  of  ultimate  facts ;  that  it  excludes  mere  legal  con- 
clusions and  matters  of  evidence;  that  an  ultimate  circum- 
stance may  and  often  does  have  two  aspects:  that  of  a  con- 
clusion of  fact,  and  a  conclusion  of  law;  in  which  case  it  is 
not  a  mere  matter  of  law  falling  within  the  rule  of  exclusion, 
but  may  properly  be  viewed  in  its  aspect  as  a  fact  and  be 
pleaded  as  such,  the  minor  circumstances  being  treated  as 
evidentiary  thereof.  Harpending  v.  Shoemaker,  37  Barb. 
270,  291.  The  rule  is  well  established  now,  that  in  such 
cases  facts  may  be  pleaded  according  to  their  legal  effect. 
12  Ency.  PI.  &  Pr.  1023;  South  Milwaukee  Co.  v.  Murphy, 
112  Wis.  614,  88  N.  W.  583 ;  Miles  v.  Mut.  B.  F.  L.  Asso. 
108  Wis.  421,  427,  84  N.  W.  159. 

Many  illustrations  found  in  the  decisions  of  this  court,  of 
the  method  of  pleading  above  indicated,  might  be  given.    In 
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Frankfort  Bank  v.  Countryman,  11  Wis.  398,  it  was  held 
that  all  the  esentials  to  the  liability  of  an  indorser  of  com- 
mercial paper  can  properly  be  pleaded  by  alleging  that  the 
paper  was  duly  presented  for  payment,  that  it  was  duly  pro- 
tested for  nonpayment,  that  notice  thereof  was  duly  given  to 
the  indorser^and  that  the  paper  remained  unpaid.  Cutler  v. 
Ainsworth,  21  Wis.  381,  is  to  the  same  effect  In  McKinnon 
V,  Vollmar,  supra,  a  sale  of  land  by  the  defendants  to  the 
plaintiff,  the  later  being  induced  to  enter  into  the  transac- 
tion by  false  representatnons  of  the  former  through  their 
agent,  a  timely  rescission  of  the  transaction  by  such  plaintiff, 
so  far  as  it  was  possible  for  him  to  do  so,  and  a  demand  for 
the  return  of  the  money  paid,  were  deemed  evidentiary  cir- 
<;umstances  sustaining  the  cause  of  action  stated  in  the  form 
of  the  common  counts  for  money  had  and  received  by  the 
defendants  to  the  plaintiff's  use.  In  Lessard  v.  N.  P.  B.  Co. 
81  Wis.  189,  51  K  W.  321,  the  act  of  a  person  performed 
by  his  agent  was  heldiproperly  pleaded  according  to  the  legal 
effect  thereof,  that  is,  as  the  act  of  the  principal.  So  it 
seems  that  the  ancient  decision  upon  which  counsel  for  ap- 
pellant rely  is  not  a  ruling  authority.  The  decisions  of  this 
<30urt  and  those  elsewhere  are  to  the  contrary.  The  objec- 
tions to  evidence  upon  the  ground  of  insufficiency  in  the  alle- 
gations of  the  complaint  were  properly  overruled. 

It  is  clain^ed  that  there  was  a  controversy  as  to  whether 
defendant,  by  its  agent,  agreed  to  pay  for  the  goods  delivered 
to  Gates,  and  that  the  referee  failed  to  decide  such  issue. 
Counsel  in  that  seems  to  overlook  the  general  finding  follow- 
ing the  allegation  of  the  complaint  that  the  sale  and  delivery 
was  to  the  defendant.  That  necessarily  involved  a  promise, 
express  or  implied,  upon  the  part  of  defendant,  to  pay  for  the 
property.  The  finding  in  regard  to  the  matter  might  well 
have  been  more  specific ;  but  since  the  issues  were  covered  it 
•cannot  well  be  doubted  that  there  is  no  infirmity  in  the  judg- 
ment on  that  score. 
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A  further  claim  is  made  that  charges  for  money  paid  to 
Gates  or  upon  his  order  to  the  amount  of  $17.25^  were  im- 
properly included  in  the  judgment^  and  such  claim  is  con- 
ceded by  respondent's  counsel ;  though  they  insist  that  there 
is  no  merit  in  the  appeal  in  that  regard,  since  it  was  agreed 
upon  the  trial  that  all  the  items  of  money  should  be  deducted 
from  the  claim  set  forth  in  the  complaint,  and  that  the  omis- 
sion to  do  so  was  a  mere  mistake  tliat  would  have  been 
promptly  corrected  without  any  appeal,  had  appellant  called 
respondent's  attention  to  the  matter.  That  seems  evident 
from  the  record.  It  was  agreed  before  the  referee  and  also 
before  the  court  that  all  charges  for  money  should  be  with- 
drawn from  the  case.  In  such  circumstances  the  rule  is  thaty 
while  the  judgment  may  be  reduced  to  the  proper  amount  in 
this  court,  that  cannot  avail  the  appellant  as  regards  costs 
here.  Menz  v.  Beehe,  102  Wis.  343,  77  N.  W.  913,  78  K  W. 
601 ;  Windross  v.  McKillop,  98  Wis.  525,  74  IT.  W.  342. 

The  further  point  is  urged  that  the  decision  as  to  authority 
of  Einman  to  bind  appellant  is  contrary  to  the  evidence.  We 
shall  not  discuss  that  subject.  It  is  sufficient  in  our  judgment 
that  there  is  ample  evidence  in  the  record  tending  to  support 
the  finding,  and  that  there  is  no  clear  preponderance  of  evi- 
dence against  the  conclusion  reached. 

It  is  said  that  no  finding  was  made  as  to  what  the  agree- 
ment with  respondent  was.  That  is  clearly  a  mistake,  except 
in  so  far  as  there  was  no  specific  finding  going  into  the  de- 
tails. There  was  the  finding  heretofore  alluded  to  that  the 
goods  were  sold  and  delivered  to  defendant  at  its  special  in- 
stance and  request.  The  finding  was  as  full  as  the  com- 
plaint. The  same  rule  that  holds  the  complaint  good  must 
hold  the  finding  good  also.  The  finding  of  the  l^al  effect 
of  evidentiary  facts,  such  effect  being  in  a  proper  sense  an 
ultimate  issuable  fact,  involved,  necessarily,  a  determination 
respecting  the  existence  of  all  the  minor  circumstances  upon 
which  it  depended.     The  failure  of  the  court  to  incorporate 
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the  decision  respecting  the  detail  facts  in  the  findings  does 
not  constitute  reversible  error.  It  does  not  constitute  error 
at  all,  since,  as  we  have  seen,  the  issues  of  fact,  as  properly 
raised  by  the  pleadings,  wore  all  passed  upon. 

The  remaining  question  for  consideration  concerns  the 
finding  that  appellant,  through  its  agent,  was  the  purchaser 
of  the  merchandise  delivered  by  respondent,  as  to  whether  it 
is  contrary  to  the  clear  preponderance  of  the  evidence.  It 
must  be  conceded  that  if  the  credit  was  extended  to  Gates  as 
primary  debtor — ^the  agreement  with  appellant's  agent  in 
its  behalf,  if  one  were  made,  being  to  answer  for  the  default 
of  the  principal,  to  stand  as  security  merely — ^no  legal  lia- 
bility was  incurred  thereby,  since  the  agreement,  being 
verbal,  is  condemned  by  the  statute  of  frauds.  Sec.  2307, 
Stats.  1898.  It  is  infrequent,  where  there  is  credible  evi- 
dence that  would  render  the  determination  of  an  issue  of 
fact,  if  made  by  a  jury,  proof  against  attack  upon  appeal, 
that  it  is  in  serious  danger  of  reversal,  though  made  by  the 
court  or  a  referee;  since  elements  may  exist  liable,  legiti- 
mately, to  have  great  weight  with  the  latter  which  cannot  in 
the  very  nature  of  things  be  preserved  in  the  record.  It  has 
often  been  said  that  a  clear  case  of  error  must  exist  in  re- 
spect to  a  trial  court's  finding  of  fact  to  warrant  a  reversal 
thereof  because  contrary  to  the  evidence;  that  to  appreciate 
the  scope  of  such  rule  one  must  understand  that  it  should  ap- 
pear not  only  that  the  finding  is  against  the  weight  of  the 
evidence,  but  so  clearly  that  way,  after  giving  due  weight 
to  the  special  opportunity  of  the  trial  court  for  discovering 
the  truth,  as  not  to  be  reasonably  explainable  upon  any  theory 
other  than  that  in  some  way  material  evidence  or  circum- 
stances were  overlooked  or  wrong  rules  of  law  were  applied 
to  the  evidence.  True,  as  has  been  said,  in  testing  the  cor- 
rectness of  such  a  finding  it  must  be  kept  in  mind  that  there 
is  a  wide  range  between  clear  preponderance  on  one  side  of 
a  controversy  and  preponderance  on  the  other.     It  is  so 
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wide  that, — ^when  all  fair  doubts  are  resolved  in  favor  of  the 
trial  court's  decision,  as  they  should  be,  having  regard  to  the 
superior  advantages  it  possesses  in  passing  upon  the  credi- 
bility of  witaesses  and  determining  the  weight  that  should 
be  given  to  their  evidence, — a  full  performance  of  the  duty, 
which  is  never  consciously  omitted,  to  examine  the  evidence 
when  the  exceptions  call  therefor,  results  in  so  few  reversals 
upon  mere  questions  of  fact  that  the  labor  devoted  to  the  ex- 
amination of  such  nvitters  may  not  be  fully  understood.  It 
may  be  that  want  of  appreciation  of  how  manifest  the  pre- 
ponderance of  the  evidence  should  be  against  a  court's  find- 
ings of  fact  to  warrant  a  reversal,  and  of  the  weight,  in  sup- 
port of  the  findings,  legitimately  attributable  to  nonrecord 
elements,  leads  to  many  useless  appeals.  That  would  appear 
by  taking  note  of  the  numerous  instances  of  retrials  here,  so 
to  speak,  on  mere  matters  of  fact,  and  the  small  percentage 
of  reversals  in  such  cases. 

Notwithstanding  the  obstacles  above  indicated,  in  the  way 
of  obtaining  relief  from  a  judgment  because  of  errors  in  de- 
termining facts  from  evidence,  it  seems  that  they  should  be 
considered  fully  met  in  this  case  as  to  the  finding  that  ap- 
pellant, as  principal,  agreed  to  pay  for  the  goods  delivered 
to  Gates.  On  the  side  of  respondent,  his  evidence  in  chief, 
and  that  of  Gates  as  well,  in  one  aspect,  is  to  the  effect  that 
appellant's  agent  so  agreed.  The  literal  sense  thereof  would 
convict  appellant  of  being  the  original  promisor;  yet  it  is 
susceptible  of  a  meaning  that  only  a  collateral  promise  was 
made.  There  is  not  a  circumstance  in  the  case  supporting 
the  former  view,  while  the  evidence  of  both  respondent  and 
Gates,  in  giving  the  details  of  what  occurred  between  them 
and  the  agent,  and  all  the  evidentiary  circumstances  in  the 
rase,  some  of  them  being  wholly  inconsistent  with  the  mak- 
ing of  an  original  promise  by  such  agent,  indicate  that  if 
any  promise  was  made  it  was  collateral  to  that  of  Gates.  We 
will  refer  to  such  circumstances  in  detail. 


23]  JANUARY  TEUM,  1904.  509 

Andresen  v.  XJpham  Mfg.  Co.  120  Wis.  561. 

1.  Eespondent  testified  that  Gates  was  represented  to  him 
by  the  agent  as  a  safe  man  to  deal  with.  That  was  material 
for  respondent  to  know  if  he  was  to  take  Gates  as  his  debtor, 
but  not  if  appellant,  who  was  of  well  known  responsibility^ 
was  to  stand  as  the  original  promisor. 

2.  Respondent  later  testified,  when  called  upon  to  give 
more  in  detail  the  oonyersation  of  the  agent,  that  the  expres- 
sion used  by  him  was  that  appellant  would  "stand  behind" 
Gates.  That  clearly  would  indicate  that  the  promise  of  the 
agent,  if  any  was  made,  was  understood  to  be  collateral. 

3.  When  called  upon  to  explain  in  detail  the  conversation, 
Gates  further  said  his  imderstanding  was  that  his  orders, 
issued  to  Andresen  for  merchandise,  would  be  paid.  That 
clearly  indicates  a  collateral  promise.  ^ 

4.  The  goods,  as  furnished,  were  regularly  charged  to 
Gates,  though  respondent  testified  that  he  wrote  on  the 
ledger,  after  Gates'  name,  "For  tJpham  Manufacturing  Co." 

5.  While  it  was  not  claimed  that  there  was  any  original 
promise  on  behalf  of  appellant  to  pay  for  anything  but  mer- 
chandise, respondent  furnished  Gates  with  money  from  time 
to  time,  as  well  as  goods,  charging  all  to  him  as  debtor. 

6*  While  there  was  an  account  for  goods  furnished  Gates 
prior  to  the  one  in  question,  and  such  accounts  thereafter, 
which  were  paid  by  appellant  upon  Gates'  orders,  the  prior 
account  was  rendered  as  the  latter's  debt  and  paid  as  such 
upon  Lis  written  order;  and  the  later  accounts  were  specially 
guarantied  by  appellant  and  paid  because  so  guarantied,  not 
because  of  any  promise  made  in  May,  1899,  relied  upon  by 
respondent. 

7.  The  account  in  question  was  first  sent  to  appellant  as  a 
debt  of  Gates  to  respondent  Nothing  was  done  in  connec- 
tion with  the  matter  to  indicate  that  respondent  looked  to  the 
former  as  the  primary  debtor. 

8.  The  account  not  being  promptly  paid,  respondent  wrote 
appellant,  stating  in  substance  that  the  agreement  made  by 
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the  latter's  agent  was  that  appellant  wonld  '^stand  bdbind'' 
Gates;  that  the  understanding  was  that  respondent  ^'would 
have  to  carry  him"  till  a  specified  time.  That  unmistakably 
indicates  a  collateral  promise. 

9.  Some  time  later  respondent  again  wrote  appellant  with 
the  view^  as  he  said  in  effect^  of  stating  his  case  fully.  Pro- 
ceeding to  do  so,  he  informed  appellant  that  its  agent  prom- 
ised in  these  words:  '^Your  company  would  stand  behind 
Gates  for  such  amounts  as  he  migiht  buy  from  me."  There 
can  be  no  reasonable  controversy  but  that  if  such  were  the 
language  used  between  respondent  and  the  agent  at  the  out- 
set, the  parties  understood  that  an  extension  of  credit  to 
Gates  as  the  primary  debtor  was  contemplated  upon  the  col- 
lateral promise  of  appellant  as  securily. 

10.  Respondent,  in  explanation  of  the  circumstances  that 
he  charged  the  merchandise  to  Gates  instead  of  to  appellant, 
said  that  he  did  so  to  keep  the  account  separate.  He  ad- 
mitted, however,  that  there  was  no  account  to  keep  it  sep- 
arate from,  since  he  had  none  with  appellant  or  Gates  dur- 
ing the  time  the  one  in  question  accrued,  nor  for  a  long  time 
theretofore  or  thereafter. 

11.  The  agent  denied  unequivocally  having  made  the  ar- 
rangement with  respondent  claimed  by  him,  or  having  had 
any  such  conversation  with  him  as  he  testified  to. 

Thus  the  evidence  of  Andresen  and  Gates,  as  before  indi- 
cated, as  it  appears  unimpaired  by  that  elicited  upon  the 
cross-examination,  in  one  aspect  is  consistent  with  the  theory 
that  a  collateral  promise  was  made,  which  harmonizes  with 
all  the  other  evidence  and  circumstances  in  the  case.  In  the 
other  aspect  it  is  clearly  impeached  by  such  witnesses,  and 
by  all  the  evidence  in  the  case  bearing  on  the  question.  So, 
viewing  the  record,  we  cannot  escape  the  conclusion  that  the 
finding  under  consideration  is  against  the  clear  preponder- 
ance of  the  evidence,  and  most  decidedly  so.  It  seems  that 
"^he  referee  and  the  learned  trial  court  must  have  failed  to 
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give  effect  to  some  of  the  evidence,  or  applied,  as  before  sug- 
gested, wrong  rules  thereto. 

By  the  Ccmrt. — The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  remanded  with  directions  to  render 
judgment  in  favor  of  defendant  for  costs. 


Mazoy,  Eespondent,  vs.  McCoed,  imp.,  Appellant. 

February  2 — February  £5,  1904, 

Juritdiction: Residence:  Service  of  process  outside  of  state:  Effect r 

Judgment  for  costs:  Construction, 

1.  In  an  action  against  a  non-resident,  the  court  hajs  no  Jurisdic- 

tion of  the  person  to  enable  It  to  render  a  money  judgment  for 
costs,  where  such  defendant  is  served  with  process  only  out- 
side its  territorial  jurisdiction. 

2.  In  an  action  on  a  tax  deed  to  bar  former  owners,  judgment  was 

by  default  that  defendant  McG.  (who  was  personally  served  in 
Idaho,  pursuant  to  order  for  service  outside  the  state),  and  0\ 
(who  was  personally  served  in  Wisconsin),  be  forever  barred 
from  all  right  in  the  described  lands,  "and  that  plaintift  have 
his  costs  and  disbursements  in  this  action,  taxed  at,"  etc.  Held, 
that  reference  to  the  record  disclosed  affirmatively  that  the 
judgment  for  costs  could  not  be  construed  as  personally  en- 
forceable against  McC.,  and  hence  was  not  prejudicial  as  to 
him. 
WiNSLOw  and  Mabshaix,  JJ,,  dissent. 

Appeal  from  a  judgment  of  the  circuit  court  for  Bayfield 
county:  John  K.  Pahish,  Circuit  Judge.    Affirmed. 

Action  on  tax  deed  to  bar  former  owners  against  appel- 
lant, McCordj  and  Ogilvie.  The  latter  was  served  personally 
in  Wisconsin.  The  appellant,  being  nonresident,  was  per- 
sonally served  in  Idaho,  pursuant  to  order  for  service  out- 
side the  state.  Judgment  was  by  default  that  W.  E.  McCord 
and  S.  C.  Ogilvie,  and  all  persons  claiming  under  them,  "bev 
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and  they  are  hereby,  forever  barred  from  all  right  [in  de- 
scribed lands],  and  that  the  plaintiff  have  his  costs  and  dis- 
bursements in  this  action,  taxed  at  $45.95."  The  defendant 
McCord  appeals  from  "that  part  of  the  judgment  giving  the 
plaintiff  costs  against  said  defendant.'' 

The  cause  was  submitted  for  appellant  on  the  brief  of 
Luse^  Powell  <&  de  Forest,  and  for  respondent  on  that  of 
-^1.  ^Y.  McLeod.  • 

Dodge,  J.  Appellant  insists  that,  having  been  served 
•with  process  only  outside  its  territorial  jurisdiction,  the  court 
had  no  jurisdiction  of  his  person  to  enable  it  to  render  a 
money  judgment  against  him  for  costs.  This  is  undoubtedly 
<!orrect.  Pennoyer  v.  Neff,  95  U.  S.  714,  24  L.  Ed.  565 ; 
Jarvis  t\  Barrett,  14  Wis.  591 ;  Moyer  v.  Koontz,  103  Wis. 
22,  24,  79  K  W.  50;  Zimmerman  v.  Oerdes,  106  Wis.  608, 
82  N.  W.  532.  We  fail,  however,  to  find  any  personal  judg- 
ment against  the  appellant  in  the  record.  The  judgment 
quoted  in  the  statement  of  facts  merely  declares  that  the 
plaintiff  shall  have  the  specified  sum  as  costs,  but  does  not 
declare  the  person  from  whom  he  is  to  recover.  Such  judg- 
ment may  not  be  invalid,  but,  if  valid  against  any  one,  it  can 
only  be  so  because  helped  out  by  the  record  showing  the  per- 
son who  is  so  liable.  When,  however,  we  refer  to  that  rec- 
ord, it  discloses  affirmatively  that  another  person  is  liable, 
and  that  the  appellant  is  not.  An  ambiguous  judgment  must^ 
if  reasonably  possible,  be  so  construed  as  to  exclude  error. 
This  judgment,  not  in  terms  awarding  recovery  of  costs 
against  appellant,  cannot  have  such  error  imported  into  it 
by  construction.  We  are  satisfied,  in  the  light  of  such  record, 
that  the  judgment  appealed  from  could  never  be  construed  ae 
personally  enforceable  against  this  appellant;  hence  that  no 
error  prejudicial  to  him  lurks  therein. 

By  the  Court. — Judgment  affirmed. 
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WiNSxow,  J.  In  my  opinion,  a  judgment  like  the  present 
one,  which  adjudges  that  the  plaintiff  have  certain  specified 
relief  against  two  defendants  (naming  them),  and  that  he 
have  his  costs,  means  that  he  have  his  costs  of  the  defendants- 
so  named,  or  else  it  means  nothing.  It  must  be  a  judgment 
against  both  or  neither.  There,  is  no  more  warrant  for  say- 
ing that  it  was  intended  to  be  a  judgment  against  Ogilvie 
alone  than  there  is  for  saying  that  it  was  intended  to  be  a 
judgment  against  McCord  alona  The  same  equitable  relief 
was  claimed  and  obtained  against  both.  In  my  own  opinion^ 
it  is  an  unqualified  and  unambiguous  judgment  against  both 
defendants.  I  have  little  doubt  but  that  the  clerk  of  the 
court  has  so  construed  it,  and  docketed  the  judgment  against 
both.  If  this  be  the  case,  then  the  appellant  is  obliged  by 
this  judgment  to  pay  costs,  although  he  is,  to  all  practical 
intents  and  purposes,  the  prevailing  party.  He  has  been  re- 
lieved from  an  unauthorized  judgment  standing  against  him 
on  the  records  of  the  trial  court,  but  has  been  obliged  to  pay 
costs  to  the  party  responsible  for  the  entry  of  the  judgment. 
I  think  the  judgment  appealed  from  should  be  reversed  as 
to  the  appellant 

Mabshall,  J.    I  concur  in  the  views  expressed  by  Jus- 
tice WiNSLOW. 


Ttie   State  ex  eel.   Jensen,   Eespondent,   vs.   Yankee^ 

County  Clerk,  Appellant 

February  2— February  2S,  190i. 

Towns:  Vacation  by  county  board:  Statutes:  Construction. 

Ch.  253,  Laws  of  1899,  declared  in  Its  title  to  be  incorporated  into 
the  statutes  as  sec.  671a,  relating  to  the  powers  of  county 
boards  to  vacate  towns,  after  describing  the  petition  required. 
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and  the  manner  of  holding  an  election  thereon,  proTldes,  that 
in  case  the  majority  of  votes  cast  are  in  fayor  of  the  vacation, 
and  that  fact  properly  certified  by  the  county  clerk,  the  county 
board  "shall  have  power  to  vacate"  such  town.  Held,  that  it 
was  the  legislative  intent  that  ch.  253,  should,  with  sees.  670, 
671,  Stats.  1898,  form  a  complete  and  harmonious  system,  gov- 
erning the  powers  of  county  boards  in  relation  to  vacating 
towns,  and  that  an  ordinance  vacating  a  town  passed  by  a 
county  board  without  complying  with  any  of  the  provisions  of 
ch.  253,  is  void. 

Appeal  from  a  judgment  of  the  circuit  court  for  Ashland 
county:  John  K.  Pabish,  Circuit  Judge.    Affi/rmed. 

For  the  appellant  there  was  a  brief  by  Tomkins,  Tomhins 
'&  Oarvin,  attorneys,  and  M.  E.  Dillon,  district  attorney,  and 
•oral  argument  by  W.  M.  Tomhins. 

For  the  respondent  there  was  a  brief  by  Lamorevx  &  Shea, 
and  oral  argument  by  TF.  F.  Shea. 

WiNSLOW,  J.  This  is  an  appeal  from  a  final  judgment  in 
an  action  of  certiorari  setting  aside  an  ordinance  passed  by 
the  county  board  of  Ashland  county  vacating  the  town  of 
Ashland,  in  said  county.  It  appeared  by  the  return  that  the 
ordinance  of  vacation  had  been  passed  without  complying 
with  any  of  the  provisions  of  cL  253,  Laws  of  1899,  other- 
wise known  as  sec.  671a,  Stats.  1898.  On  this  ground  the 
ordinance  was  held  ^oid,  and  the  only  question  presented  by 
the  record  is  whether  the  section  named  was  applicable  and 
controlling.  The  appellant's  contention  is  that  the  provisions 
of  this  section  are  only  applicable  when  the  county  board  de- 
sires to  set  oflf  and  establish  a  new  town  with  a  population  of 
less  than  125  inhabitants,  and  that  in  all  other  cases  the 
<50unty  board,  under  the  general  provisions  of  sec.  670,  Stats. 
1898,  may  vacate  a  town  without  complying  with  the  special 
provisions  of  said  sec.  67la.  We  cannot  agree  with  this  con- 
tention. There  is  nothing  in  the  terms  of  ch.  253  aforesaid 
which  indicates  such  an  intention.  That  chapter  provides 
generally  the  proceedings  to  be  followed  for  the  vacation  of 
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a  town,  not  in  any  particular  case,  but  apparently  in  all 
cases,  and,  after  describing  the  petition  required,  and  the 
manner  of  holding  an  election  thereon,  provides  that  in  case 
the  majority  of  votes  are  cast  in  favor  of  the  vacation,  and 
that  fact  be  properly  certified  by  the  county  clerk,  the  county 
board  "shall  have  power  to  vacate"  such  town.  The  legis- 
lative intent  that  this  chapter  shall  form  a  part  of  the  gen- 
eral scheme  of  the  law  governing  the  powers  of  county  boards 
in  relation  to  the  vacating  of  towns  is  very  evident  from  the 
fact  that  this  law  is  declared  in  its  title  to  be  incorporated 
into  the  statutes  as  sec.  67 la,  and  immediately  following 
sees.  670  and  671.  Taking  these  three  sections  together, 
there  can  be  little  doubt  that  the  legislature  intended,  by  the 
addition  of  sec.  67 la^  to  make  a  complete  and  harmonious 
system  by  which  a  vote  of  the  electors  interested  is  essential 
to  the  power  of  the  board  to  vacate  a  town,  as  well  as  to  di- 
vide a  town.  Any  other  construction  would  seem  to  make 
ch.  253  aforesaid  practically  useless  and  absurd.  See  State 
ex  rel.  Hiles  v.  Wood  Co.  61  Wis.  278,  21  K  W.  55,  where 
the  same  construction  was  impliedly  given  to  sec.  671. 
By  the  Court. — Judgment  affirmed. 


Town  of  Washbuen,  Appellant,  vs.  Washbuen  Water- 

woKKs  Company,  Respondent 

February  2— February  23,  1904. 

A'ppeal  from  justices*  courts:  Jurisdictional  defects:  Appeal  and 
error:  Record:  Bill  of  exceptions:  Waterworks:  Franchise: 
Contracts:  Construction:  '^Leasehold  period:"  "Franchise 
period f*  *'During  such  term:"  **First  ten  years:*'  **Tax  <m- 
sessed:"  Judgments:  Ttzxation:  Public  service  corporations: 
Personal  property:  Findings:  Construction. 

1.  On  appeal  from  a  circuit  court  Judgment  In  an  action  appealed 
from  justice  court  and  tried  de  novo^  whether  the  circuit  court 
was  without  Jurisdiction  of  the  subject-matter  because  the  Jus- 
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tioe  did  not  obtain  it  is  to  be  solved  from  the  record,  which 
does  not  include  the  justice's  docket  or  the  minutes  of  his  pro- 
ceedings unless  the  same  are  made  a  part  thereof  by  a  bill  of 
exceptions. 
2.  A  franchise  was  granted  by  a  municipality  to  construct  and 
operate  a  waterworks  within  its  boundaries,  to  fupilsh  water 
for  public  and  private  use  for  a  period  of  twenty-five  years  from 
its  date,  and  to  use  the  public  places  to  that  end,  the  munici- 
pality leasing  of  the  grantee  fire  hydrants  for  said  term  and 
agreeing  to  pay  a  rental  of  |4,000  per  year  and  the  municipal 
taxes  assessed  on  the  property  for  the  first  ten  years,  and  to 
pay  14,000  per  year  thereafter  during  such  term,  payable  in 
two  installments  of  |2,000  each  on  the  1st  days  of  January  and 
July,  earning  capacity  to  commence  when,  upon  the  works 
being  tested,  they  were  found  to  comply  with  tho  franchise  and 
contract.    Held: 

(a)  The  leasehold  period  and  the  franchise  period  are  co- 
extensive, both  commencing  with  the  date  of  the  franchise  and 
ending  twenty-five  years  thereafter. 

(b)  The  words  "during  such  term"  refer  to  the  period  of 
twenty-five  years,  rent,  however,  to  commence  when  water  serv- 
ice commences. 

(c)  The  words  "first  ten  years"  point  to  the  first  period  of 
ten  years  in  a  period  of  twenty-five  years;  and  there  being  no 
period  of  twenty-five  years  except  the  one  commencing  with 
the  life  of  the  franchise,  the  ten-year  period  commenced  at  the 
same  time. 

(d)  The  words  "tax  assessed"  refer  to  all  the  proceedings 
requisite  to  charge  the  property  or  the  owner  theieof  with  the 
payment  of  taxes,  culminating  not  earlier  than  when  the  taiies 
might  be  paid. 

(e)  The  words  "for  the  first  ten  years"  were  used  in  the 
sense  of  during  the  ten  years  subcequent  to  the  date  of  the 
franchise. 

(f)  The  agreement  being  to  pay  the  taxes  assessed  during  a 
period  of  ten  years  subsequent  to  the  date  of  the  franchise,  it 
is  immaterial  whether  taxes  were  assessed  during  the  first  of 
such  years,  as  regards  what  were  the  last  taxes  to  be  paid. 

3.  To  support  a  Judgment  under  sec.  1105,  Stats.  1898,  it  should  ap- 

pear that  all  the  issues  specified  in  sec.  1102  were  found  for 
the  plaintiff,  or  that  defendant  failed  to  appear  and  answer 
relevant  questions. 

4.  The  franchise,  land  and  chattels  of  a  public  service  corporation 

constitute  one  indivisible  thing  for  the  purposes  of  taxation. 
The  franchise  is  personal  property,  and  all  things  of  a  proprie- 
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tary  nature  connected  therewith,  whether  land  or  movables, 
partake  of  its  character,  and  the  value  of  that  which  is  cre- 
ated by  the  combination  of  tangible  and  intangible  things  forms 
the  legitimate  basis  for  taxation.  That  is  so,  generally,  by  set 
tied  Judicial  policy,  and  so  by  statute  as  ^o  waterworks  prop- 
erty. 
5.  A  finding  that  when  the  taxes  were  assessed  defendant  owned 
property  of  the  character  above  mentioned  is  equivalent  to  a 
finding  that  it  owned  property  of  some  description  sufficient  to 
pay  the  taxes  in  question  or  some  part  thereof,  though  such 
property  be  not  subject  to  seizure  upon  execution  or  tax  war- 
rant. 
[Syllabus  by  Mabsilaix,  J.] 

Appeal  from  a  judgment  of  the  circuit  court  for  Bayfield 
county :  John  K.  Parish,  Circuit  Judge.    Reversed. 

Proceedings  for  the  judicial  enforcement  of  a  personal 
property  tax.  May  6,  1889,  the  town  of  Washburn,  in  Bay- 
field county,  contracted  with  Weston  Lewis  and  J.  S.  Maxcy 
for  the  construction,  maintenance  and  operation  of  a  system 
of  waterworks  in  the  village  of  Washburn,  in  said  town,  for 
the  purpose  of  supplying  water  for  public  and  domestic  pui'- 
poses  in  such  village,  granting  to  them  the  use  of  the  streets 
and  other  public  places  therein  so  far  as  necessary  thereto, 
the  town  binding  itself  to  pay  for  the  public  water  service, 
"an  annual  rental  of  $4,000"  and  "any  town  or  municipal 
tax  which  may  be  assessed  against  the  grantees  or  their  as- 
signs for  the  first  ten  years,  and  an  annual  rental  of  $4,000 
after  the  expiration  of  said  ten  years,"  during  the  life  of  the 
contract,  that  being  twenty-five  years  from  the  date  thereof. 
The  town  possessed  authority  to  make  the  contract.  It  was 
assignable  on  the  part  of  Lewis  and  Maxcy  and  was  by  them 
assigned  soon  after  its  date  to  defendant.  The  waterworks 
system  was  completed,  put  in  operation,  and  commenced 
earning  the  stipulated  rental  on  October  15,  1889.  There- 
after, so  far  as  appears,  except  as  herein  stated,  the  defend- 
ant and  the  town  fully  performed  their  respective  obligations^ 
under  such  contract.    In  1899,  in  due  form  so  far  as  appears. 

Vol.  120— 37 
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tliere  was  assessed  upon  the  waterworks  property,  for  state, 
county  and  town  purposes,  taxes  to  the  amount  of  $2,294, 
the  same  being  duly  extended  on  the  town  tax  roU.  Due 
demand  was  made  upon  the  defendant  to  pay  such  taxes, 
which  was  refused.  Thereupon  the  treasure^  made  affidavit 
as  provided  in  sec.  1100,  Stats.  1898,  filing  it  with  a  justice 
of  the  peace  of  said  town  of  Washburn,  who  then  duly  issued 
a  summons,  commanding  the  defendant  to  appear  forthwith 
to  answer  under  oath  and  show  cause  why  he  should  not  pay 
such  taxes.  Such  proceedings  were  thereafter  had  in  the 
matter  that  a  trial  occurred  in  respect  thereto  in  the  circuit 
court  for  Bayfield  county,  upon  appeal  from  the  judgment 
rendered  before  the  justice.  The  facts  aforesaid  appear  by 
the  affidavit  upon  which  the  summons  was  issued  and  the 
findings  made  in  the  circuit  court.  Such  findings  are  fur- 
ther to  this  effect:  In  the  year  1899  there  was  levied  and 
carried  out  on  the  tax  roll  of  the  town  of  Washburn,  against 
the  Washbvm  Waterworks  Company  upon  its  franchise, 
plant,  mains,  hydrants,  real  estate  and  personal  property 
used  in  the  operation  of  said  works,  and  in  its  entirety,  the 
sum  of  $2,294  for  taxes,  and  $46.88  collector's  fees,  being 
in  all  $2,339.88.  The  property  so  taxed  was  owned  by  de- 
fendant and  liable  to  taxation  at  the  time  the  assessment  of 
such  taxes  was  made.  The  total  taxes  carried  out  on  the  tax 
roll  of  the  town  of  Washburn  for  the  year  1899,  were 
state  taxes,  $8,753.20,  county  taxes,  $18,287.56,  town  taxes, 
$61,453.13;  total,  $88,443.89. 

Upon  such  facts  the  court  decided  as  matters  of  law  that 
the  town  of  Washburn  was  liable  to  pay  the  taxes  assessed 
upon  defendant's  property  in  1899,  and  that  defendant  was 
entitled  to  a  dismissal  of  the  action  with  costs.  Judgment 
was  rendered  accordingly. 

For  the  appellant  there  was  a  brief  by  W.  M.  TomJcins 
and  John  Walsh,  and  oral  argument  by  Mr.  TomJcins. 
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For  the  respondent  there  was  a  brief  by  Lamoreux  &  Sh&a, 
And  oral  argument  by  W.  F.  Shea. 

1VrAT?flHATj.y  J.  This  case  comes  up  on  the  record  of  the 
trial  in  the  circuit  courts  consisting,  at  most^  of  the  affidavit 
for  the  issuance  of  the  summons,  made  the  complaint  by 
sec.  1101,  Stats.  1898,  the  summons  and  return  of  service, 
the  findings  of  fact  and  conclusions  of  law  filed  in  the  cir- 
<;uit  court,  and  the  judgment  There  is  no  bill  of  excep- 
tions. 

Counsel  for  respondent  contend  that,  irrespective  of  any 
merit  in  the  propositions  presented  by  appellant,  the  judg- 
ment should  be  affirmed  because  the  justice  before  whom 
the  action  was  commenced  did  not  obtain  jurisdiction  of  the 
subject-matter  thereof.  Most  of  the  reasons  assigned  there- 
for are  based  on  proceedings  before  the  justice,  shown  by  his 
docket  entries,  no  part  of  which,  by  proper  proceedings,  was 
incorporated  into  the  record  in  the  circuit  court  and  upon  this 
appeal.  Had  counsel  desired  to  raise  for  consideration  points 
not  so  appearing  without  a  bill  of  exceptions,  they  should 
have  presented  the  facts  in  respect  thereto  to  the  circuit  court 
for  consideration,  taken  rulings  thereon  and  exceptions  to 
fluch  rulings,  or  in  some  way  gotten  such  matters  before  the 
court,  and  embodied  the  same  in  a  bill  of  exceptions.  That 
<30urse  not  having  been  pursued,  we  can  look  only  to  the  rec- 
ord, strictly  so  called,  consisting  of  the  papers  to  which  wq 
have  referred.  Sellers  v.  Lampman,  63  Wis.  257,  23  N.  W. 
131 ;  Mathews  v.  Ripley,  101  Wis.  100,  77  K  W.  718 ;  Crate 
V.  Petipher,  112  Wis.  252,  87  K  W.  1104.  No  defect  h 
claimed  which  in  any  view  of  the  matter  is  disclosed  thereby 
except  in  the  service  of  the  summons  and  the  proof  thereof, 
and  such  defects,  if  any  there  be,  must  be  regarded  as  cured 
by  the  appeal  to  the  circuit  court  Bamum  v.  Fitzpairich, 
11  Wis.  81 ;  Lowe  v.  Siringham,  14  Wis.  222.    In  Mathews 
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v.  Ripley,  supra,  it  was  distinctly  held  that  upon  an  appeal 
to  this  court  from  a  judgment  rendered  in  the  circuit  court 
on  appeal  from  a  justice's  court,  where  want  of  jurisdiction 
of  the  subject-matter  by  the  justice  is  relied  on  to  defeat  the 
action,  and  the  alleged  facts  in  that  regard  do  not  appear  by 
the  pleadings,  verdict  or  findings,  and  judgment  rendered 
thereon,  they  cannot  be  considered  unless  made  a  part  of  the 
record  by  a  bill  of  exceptions.  Attention  was  there  called 
to  the  fact  that,  in  previous  cases  where  the  jurisdiction  of 
the  justice  of  the  subject-matter  was  challenged  upon  appeal 
with  effect,  there  was  such  a  bill,  showing  the  facts  relied 
upon.  Cooban  v.  Bryant,  36  Wis.  605 ;  Henckel  v.  Wheeler 
&  W.  Mfg.  Co.  51  Wis.  363,  7  N.  W.  780. 

Appellant's  counsel  contend  that  error  was  committed  in 
deciding,  in  effect,  that  the  ten-year  period,  during  which  all 
town  or  municipal  taxes  assessed  on  the  waterworks  property 
were  agreed  to  be  paid  by  appellant,  includes  the  assessment 
in  question.  The  contract  with  the  city  is  dated  May  6, 
1889.    It  provides,  among  other  things,  as  follows: 

(1)  "The  rights  and  privileges  herein  granted  to  continue 
for  a  term  or  period  of  twenty-five  years  froi::  and  after  the 
passage  of  this  ordinance.'' 

(2)  "The  said  waterworks  shall  be  .  .  .  completed  ta 
successful  operation  on  or  before  the  15th  day  of  October, 
1889.'' 

(3)  "Upon  the  completion  of  said  works  they  shall  be 
torted,  .  .  .  and  if  successful  the  rental  for  fire  service 
herein  stipulated  shall  begin." 

(4)  "The  town  of  Washhum  hereby  agrees  to  and  does 
rent  from  the  said  grantees  or  assigns  for  the  term  of  twenty- 
five  years     .     .     .     fifty  double  discharge  frost  proof  fire 

hvdrants." 
»<  

(5)  "The  town  of  Washburn  .  .  .  hereby  agrees  and 
promises  to  pay  an  annual  rental  of  $4,000  together  with  any 
town  or  municipal  tax  which  may  be  assessed  against  the 
grantees  or  assigns  for  the  first  ten  years,  and  an  annual 
rental  of  $4,000  after  the  expiration  of  the  said  ten  years 
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...    in  semi-annual  instalments  of  $2,000  on  the  first  day 
of  January  and  July  of  each  year  during  such  term.*' 

(6)  "A  sufficient  tax  shall  be  levied  and  collected  annually 
upon  all  taxable  property  in  the  town  subject  by  lafw  to  sucli 
taxation,  to  meet  the  payments  under  this  law  as  they  may 
.respectively  mature." 

That  such  language  is  open  to  judicial  construction  at 
many  points  seems  clear,  and  especially  on  .the  subject  of 
whether  the  words  "first  ten  years"  refer  to  the  period  of  ten 
years  commencing  with  the  acceptance  of  tbe  waterworks  by 
tlie  town,  or  the  period  of  like  length  commencing  with  the 
date  of  the  franchise.  In  solving  the  ambiguity  in  that  re- 
gard we  must  give  due  weight  to  the  circumstance  that  the 
provision  in  question  is  in  the  nature  of  a  favor  to  respond- 
ent not  ffranted  t!o  taxpayers  generally.  Wliile  it  cannot  be 
deemed  1  exemption  from  taxation,  respondent  and  its 
grantors  were  obviously  thereby  relieved  for  a  long  period 
of  time  from  all  danger  of  being  burdened  by  an  increase  in 
the  rate  of  taxation — a  very  valuable  privilege.  Uponjfa- 
miliar  principles,  both  because  of  such  advantage  not  granted 
to  taxpayers  generally  and  because  independently  of  that 
element  the  clause  is  in  the  nature  of  a  grant  from  the  people 
in  their  sovereign  capacity  notwithstanding  the  contract 
feature,  reasonable  doubts  as  to  its  meaning  should  be  re- 
solved in  favor  of  the  public,  represented  by  appellant.  Siaic 
ex  reh  MilwavJcee  St  R.  Co.  v.  Anderson,  90  Wis.  650,  562, 
r>3  ]Sr.  W.  746 ;  Yates  v.  Milwaukee,  92  Wis.  352,  66  K  W. 
248 ;  State  ex  rel  Bell  v.  Harshaw,  76  Wis.  230,  45  K  W\ 
308;  Parsons,  Contracts  (9th  ed.)  507. 

The  word  "rental"  in  subd.  3,  must  mean  the  same  as 
that  term  in  subd.  5.  Then  the  rental  which  was  to  begin 
as  specified  in  the  former,  is  the  rental  to  be  paid  as  specified 
in  the  latter.  .That  it  has  reference  only  to  the  $4,000  per 
year,  not  to  the  taxes  to  be  paid  by  appellant,  is  strongly  if 
not  conclusively  indicated  from  the  language,  in  close  con- 
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nection  with  the  specification  of  the  amount  of  the  rental^ 
of  the  promise  of  payment  thereof  in  two  insahnents  of 
$2,000  each.  It  is  pretty  clear  that  the  purpose  of  the  con- 
tract was  *not  to  obligate  the  town  to  pay  the  rental  for  the 
full  period  of  twenty-five  years,  since  otherwise  the  earning 
period  would  date  from  the  inception  of  the  contract  or 
would  be  extended  beyond  the  life  of  the  franchise.  The 
first  would  be  unreasonable,  the  last  absurd ;  so  both  should 
be  rejected,  at  least  If  some  reasonable  meaning  can  be  dis- 
covered. We  would  feel  bound  to  reject  the  latter  because 
of  its  absurdity,  and  the  former  since  the  contract  expressly 
provides  that  the  earning  period  shall  date  from  the  accept- 
ance of  the  works.  Necessarily  we  must  say,  then,  that  it 
was  contemplated  that  such  period  would  be  for  a  less  term 
than  twenty-five  years ;  yet  the  obvious  fact  remains  that  the 
first  ten  years  means  a  period  of  ten  years  carved  out  of  a 
full  period  of  twenty-five  years.  It  will  be  seen  by  subd.  1, 
that  the  life  of  the  franchise  is  twenty-five  years,  and  by 
subd.  4  that  appellant  became  the  lessee  of  the  water  hydrants 
for  the  full  term  of  twenty-five  years.  The  latter  period 
must  have  been  intended  to  be  synonymous  with  the  fran- 
chise period  and  to  commence  on  the  6th  day  of  May,  1880. 
True,  that  involves  the  idea  of  a  leasehold  interest  in  the 
hydrants  before  they  were  in  place;  but  the  meaning  as  indi- 
cated is  so  unmistakable  that  we  cannot  well  escape  adopt- 
ing it.  The  only  "first  ten  years"  of  the  period  of  twenty- 
five  years  mentioned  in  the  contract,  then,  is  the  period  of 
that  length  commencing  with  the  life  of  the  franchise  and 
the  town's  lease  of  the  hydrants.  True,  the  first  ten  years 
as  to  the  rental  of  $4,000  per  year' is  tied  to  the  first  ten 
years  as  to  taxes,  but  it  is  followed  by  the  provision  for  the 
payment  of  the  rental  of  $4,000  per  year  after  the  expira- 
tion of  the  first  ten  years  "during  such  term,"  plainly,  as  it 
seems,  referring  to  the  balance  of  the  term  of  twenty-five 
years  for  which  the  hydrants  were  leased.     That  indicates, 
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as  before  stated,  the  incurring  of  an  obligation  to  pay  rental 
upon  the  lease  of  the  hydrants  before  the  waterworks  were 
in  service,  standing  alone;  but  it  is  modified  by  the  provision 
as  to  when  the  earning  capacity  of  the  works  shall  begin, 
to  wit,  when  the  same  shall  have  been  tested  and  found  sat- 
isfactory under  the  contract.  The  necessary  result  of  this  rea- 
soning is  that  the  first  ten  years  in  question  expired  May  6, 
1899.  As  the  town  did  not  agree  to  pay  ten  years'  taxes,  it 
cannot  be  legitimately  charged  with  the  taxes  in  question  un- 
less the  same  were  assessed  for  the  last  year  of  such  ten-year 
period  within  the  meaning  of  the  contract. 

It  is  considered  that,  in  the  term  "tax  which  may  be  as- 
sessed," the  word  "assessed"  is  used  in  the  sense  of  the  levy 
of  taxes  rather  than  the  mere  determination  to  raise  monev 
by  taxation ;  the  proceedings  requisite  to  charge  property  or 
the  owners  thereof  with  the  payment  of  taxes,  not  the  assess- 
ment of  property  for  taxation.  The  term  "assess  taxes"  is 
commonly  used  as  synonymous  with  the  levying  of  taxes,  as 
descriptive  of  the  steps  in  their  entirety  necessary  to  charge 
specific  property  with  taxes,  or  the  owners  with  the  payment 
thereof.  There  is  no  such  thing  as  the  assessment  of  a  tax 
in  the  mere  sense  of  the  assessment  of  property  for  taxation. 
Chicago  &  N.  W.  R.  Co.  v.  Forest  Co.  95  Wis.  80,  70  N.  W. 
77.  In  the  contract  in  question  the  term  "assessed"  plainly 
refers  to  the  actual  creation  of  an  obligation  upon  the  owner 
of  the  waterworks  property  to  pay  taxes,  the  actual  extension 
upon  the  tax  roll  of  the  tax  apportioned  its  property,  indi- 
cating the  proportion  of  the  public  burdens  to  be  paid  on  ac- 
count thereof  for  any  particular  year,  and  steps  essential  to 
render  the  same  payable.  That  was  not  done,  as  to  the  tax 
in  question,  till  the  latter  part  of  1899,  or  long  after  the  first 
ten  years  of  the  franchise  period  of  twenty-five  years  had  ex- 
pired. We  take  it  that  the  language  "for  the  first  ten  years" 
means  in  the  first  ten  years;  not  that  the  parties  had  in  mind 
the  splitting  up  of  any  year. 
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Counsel  for  respondent  suggest  that  a  solution  of  the  fore- 
going question  requires  a  decision  of  whether  the  water- 
works property  was  first  taxed  in  1889  or  1890.  Not  so,  as 
it  seems  to  us.  It  is  immaterial  when  the  property  was  first 
taxPd.  The  town  of  Washburn  did  not  agree  to  pay  ten 
years'  taxes  upon  the  property  assessed,  but  did  agree  to  pay 
the  taxes  assessed  upon  the  property,  or  to  the  owner  there- 
of because  of  sucli  ownership,  for  or  in  the  first  ten  years 
after  May  6,  1889.  If  no  taxes  were  assessed  or  levied  upon 
the  property  for  the  first  of  such  ten  years,  that  gave  re- 
spondent no  legal  right  to  charge  appellant  with  taxes  as- 
sessed upon  the  property  in  the  year  succeeding  the  expira- 
tion of  such  period. 

But  it  is  said  that,  irrespective  of  whether  the  taxes  in 
question  fall  within  or  without  the  ten-year  period  men- 
tioned in  the  contract,  the  judgment  of  dismissal  is  right 
because  the  findings  made  by  the  trial  court  are  not  sufficient 
to  warrant  a  judgment  in  favor  of  appellant,  since  they  do 
not  pass  favorably  to  it  upon  each  of  the  questions  to  be  an- 
swered under  sees.  1102, 1105,  Stats.  1898.  True,  the  action 
<*()uld  not  legally  deal  with  any  but  personal  property  taxes ; 
and  also  true,  it  was  essential  to  the  legitimate  rendition  of 
H  judgment  in  favor  of  appellant  that  respondent  should 
either  refuse  to  appear  upon  the  trial  and  answer  relevant 
questions,  or  that  upon  evidence  warranting  the  same  there 
should  be  a  finding  in  api^ellant's  favor  upon  the  three  ques- 
tions specified  in  sec.  1102,  Id.,  such  questions  being  as  fol- 
lows : 

(1)  Did  tlie  defendant  have  any  personal  property  liable 
to  taxation  at  the  time  the  assessment  was  made  ? 

(2)  Has  ho  money  or  property,  real  or  personal,  of  any 
description,  sufficient  to  pay  such  tax  or  any  part  thereof  ? 

(3)  Is  he  justly  liable  for  the  payment  of  such  tax  or 
any  part  thereof? 

Counsel  express  doubt  as  to  whether  an  affirmative  answer 
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to  the  first  question  can  be  read  out  of  the  findings^  insists 
that  the  second  was  not  answered  at  all^  and  that  the  third 
was  answered  in  favor  of  respondent.     Such  doubt  springs 
from  uncertainty,  as  counsel  views  the  matter,  as  to  whether 
lairds,  water  mains,  franchises  and  other  property  of  a  water 
company,  in  use  and  for  use  in  performing  the  duties  de- 
volving upon  it,  are  personal  property  for  the  purposes  of 
taxation.   That  is  not  an  open  question  in  this  state.    Yellow 
River  Imp.  Co.  v.  Wood  Co.  81  Wis.  554^  61  IST.  W.  1004 ; 
FoTid  du  Lac  W.  Co.  v.  Fond  du  Lac,  82  Wis.  322,  52  J^".  W. 
439;  Monroe  W.  W.  Co.  v.  Monroe,  110  Wis.  11,  85  K  W. 
685;  State  ex  rel.  Mihvaukee  St.  R.  Co.  v.  Anderson,  90 
Wis.   550,  63  N. .  W.   746.     An  examination  of  those  and 
other  cases  decided  here,  that  might  be  referred  to,  shows 
that  it  has  been  as  firmly  established  as  anythfng  can  be  by 
judicial  determinations,  that  all  the  property  of  a  public 
service  corporation,  such  as  appellant,  street  and  other  rail- 
way companies,  and  public  lighting  companies,  whether  real, 
personal  or  mixed,  in  the  ordinary  sense  of  those  terms,  in- 
cluding franchises  other  than  the  mere  right  to  be  a  corpora- 
tion, is  one  entire  indivisible  thing ;  that  all  the  parts  partake 
of  the  nature  of  the  franchise  from  which  springs  the  public 
duty,  and  as  that  is  deemed  to  be  personalty,  all  should  be 
regarded  as  such.     In  that  view  it  would  be  the  height  of 
absurdity  to  consider  value  and  impose  a  tax  upon  one  part 
of  such  entire  thing  separate  from  the  rest.     There  can  be 
no  separation  without  destruction.     Therefore  the  separate 
value  of  the  parts  in  the  aggregate  would  not  necessarily  ap- 
proximate to  or  be  any  legitimate  measure  of  the  value  of 
all  the  parts,  viewed  as  one  complete  machine,  so  to  speak. 
The  franchise  by  itself  would  be  valueless.    The  plant  in  its 
parts  as  realty  and  personalty  according  to  the  character 
thereof,  irrespective  of  the  combination  of  all  into  one  entire 
thing,  might  be  of  little  value,  and  probably  would  be,  as 
compared  to  what  they  would  represent  in  the  new  form. 
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produced  by  the  union  of  many  parts  into  one.  The  great 
value  is  produced  by  the  combination  of  parts  into  one  com- 
plete working  machine,  adapted  in  a  hi^  degree  to  the  serv- 
ice of  man.  One  mi^t  as  well  endeavor  to  value  one  part 
of  any  mechanical  device  by  itself  as  to  so  value  the  fran- 
chise of  a  public  service  corporation  by  itself,  or  so  value  its 
land,  or  likewise  its  movables.  To  do  so  leaves  out  of  view 
the  great  and  often  chief  element  of  value  which  is  produced 
by  the  combination.  So  in  order  to  deal  justly  in  the  dis- 
tribution of  public  burdens,  the  entire  property  in  use  and 
for  use  in  the  exercise  of  the  public  franchise,  for  the  pur- 
poses of  taxation,  should  be  regarded  as  realty,  the  franchise 
and  movables  being  viewed  as  appurtenant  to  the  lands,  or  the 
intangible  element  regarded  as  personally,  and  the  physical 
elements,  consisting  of  lands  and  movables,  be  r^arded  as  ap- 
purtenant thereto  and  partaking  of  its  character.  The  latter 
seemed  upon  due  consideration  by  this  court  in  State  ex  reL 
Milwaukee  8t.  B,  Co.  v,  Anderson,  supra,  to  be  the  most 
consistent  with,  and  really  demanded  by,  the  constitutional 
method  of  imposing  public  burdens  in  the  form  of  taxation, 
as  regulated  by  the  legislation  of  this  state.  That  was  clearly 
declared  and  established  in  such  case, 'so  far  £s  the  court 
could  do  so.  It  was  said,  in  effect,  that  the  system  in  vogue 
here  contemplates  that  everything  of  value  constituting  a  sub- 
ject of  private  ownership  and  wealth,  whether  tangible  or  in- 
tangible, which  the  legislature  shall  select  for  the  purpose, 
may  be  included  in  the  aggregate  of  property  to  bear  the 
public  burdens  of  taxation,  and  in  the  manner  best  calculated 
to  take  account  of  values  produced  by  the  combination  of 
franchises  and  other  things  of  value;  which  can  only  be  at- 
tained, as  regards  the  former,  which  in  their  very  nature  are 
inseparable  from  the  latter  without  destruction,  so  to  speak, 
of  the  body  in  which  inheres  the  great  value,  by  appraising 
them  as  integral  parts  of  the  combination,  to  be  viewed  in 
its  entirety  only,  every  element  being  impressed  with  the 
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cliaracter  of  the  one  from  which  springs  the  public  duty  and 
the  necessity  for  inseparable  union  with  it  of  tangible  things 
consisting  of  lands  and  movables,  in  order  to  perform  it. 

What  has  been  said  would  be  sufficient  to  show  that  the 
effect  of  finding  that  the  property  of  respondent,  upon  which 
the  taxes  in  question  were  assessed,  belonged  to  it  at  the  time 
of  the  assessment,  and  consisted  of  its  waterworks,  franchise, 
plant,  mains,  hydrants,  real  estate,  .and  other  property  used 
in  the  operation  of  such  works,  was  to  decide  that  it  owned 
at  such  time  personal  property  liable  to  taxation,,  fully  sat- 
isfying the  first  statutory  essential  to  the  right  of  appellant 
to  recover.  But  the  charjicter  of  the  property,  as  to  whether 
personalty  or  realty,  does  not  necessarily  rest  on  judicial 
policy  or  construction,  since  in  the  revision  of  the  statutes 
of  1898  the  principles  laid  down  by  the  court  as  indicated, 
were  embodied  in  a  legislative  enactment,  sec.  1037a  of  such 
statutes,  as  regards  water  and  lighting  companies. 

The.  finding  that  respondent  owned  the  waterworks  prop- 
erty at  the  time  of  the  assessment  and  continuously  there- 
after down  to  the  time  of  the  trial,  in  effect  found  the  second 
statutory  requisite  to  the  right  of  appellant  to  recover  judg- 
ment, if  personalty,  consisting  of  inseparable  parts  of  a 
waterworks  property,  satisfies  the  call  of  the  statute  for 
'^property,  real  or  personal,  of  any  description,  sufficient  to 
pay  such  tax  or  any  part  thereof."  Counsel  for  respondent 
say  the  question  in  that  regard  was  not  answered  by  the 
court  at  all.  Whether  counsel  mean  that  it  was  not  formally 
answered,  or  not  answered  because  the  fact  that  appellant 
possessed  the  waterworks  property  was  not  a  finding  that  it 
owned  real  or  personal  property  sufficient  to  pay  the  tax  or 
any  part  thereof  because  there  is  no  finding  on  the  subject 
of  value,  or  whether  they  mean  that  there  is  no  finding  that 
appellant  possessed  property  sufficient  to  pay  the  tax  or  any 
part  thereof  because  the  plant,  neither  in  its  entirety  nor 
in  its  parts,  could  be  taken  upon  execution,  we  are  left  en- 
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tirely  in  the  dark.  True,  the  learned  trial  court  did  not  fol- 
low  the  statute.  Why  the  statutory  questions  were  not  made 
a  part  of  its  findings,  and  answered,  as  they  clearly  should 
have  been,  instead  of  general  findings  being  made,  leaving  it 
to  be  determined  by  inference  whether  the  statutory  essen- 
tials were  in  fact  found  or  not,  we  cannot  perceive.  How- 
ever, the  duty  devolves  upon  us  not  to  allow  justice  to  mis- 
carry if  it  can  be  prevented  by  disregarding  errors  and  de- 
fects, however  palpable,  numerous  or  inexcusable  they  may 
be,  Avhich  do  not  affect  substantial  rights.  Sec.  2829,  Stats. 
1898;  Mauch  v.  Hartford,  113  Wis.  40,  62,  87  K  W.  816. 
Xow  there  can  be  no  manner  of  doubt  that  the  finding  that 
respondent  owned  the  property  taxed  at  the  time  of  the  trial, 
in  effect  decided  that  it  then  possessed  property,  real  or  per- 
sonal, sufficient  to  pay  the  tax  or  some  part  thereof >  unless, 
in  order  to  satisfy  the  statutory  call  in  that  regard,  the  prop- 
erty must  be  of  a  character  subject  to  actual  seizure  upon 
execution.  The  statute  does  not  seem  to  say  that,  either  in 
terms  or  by  reasonable  inference.  The  mere  fact  that  the 
property  of  a  public  service  corporation  like  the  respondent, 
cannot  be  interfered  with  by  a  seizure  under  execution  or 
tax  warrant,  as  held  in  Chicago  &  N,  W,  R,  Co.  v.  Forest  Co. 
05  Wis.  80,  70  N.  W.  77,  by  no  means  militates  against  the 
right  to  recover  judgment  against  it  in  the  process  of  enforc- 
ing its  legal  liabiUties.  That  is  done  necessarily  and  uni- 
versally. Though  such  a  judgment  cannot  be  so  enforced  as 
to  prevent  the  performance  of  the  public  duties  incident  to 
the  possession  of  the  pubMc  franchise,  judicial  machinery  is 
ample  for  its  enforcement;  and  just  as  ample,  of  course,  in 
a  case  of  this  kind  as  any  other.  It  is  considered  that  owner- 
ship of  the  property  taxed  by  respondent  at  the  time  of  the 
trial,  is  inconsistent  with  any  other  reasonable  inferenfte 
than  that  it  then  possessed  property  sufficient  to  pay  the 
tax  or  some  part  thereof,  satisfying  the  essentials  of  the 
statute. 
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Counsel  aay  that  the  question  as  regards  whether  respond- 
ent  was  justly  liahle  for  the  tax  or  any  part  thereof — the 
third  statutory  question — ^was  answered  in  its  favor;  and 
suggest  that  though  such  answer  is  a  mere  conclusion  from 
the  findings  preceding  it,  the  statute  is  thereby  satisfied,  en- 
titling respondent  to  the  judgment  complained  of.  We  are 
unable  to  see  why  an  obviously  wrong  finding  can  be  relied 
upon  by  respondent,  when  properly  challenged  by  appellant, 
to  sustain  a  judgment  in  a  case  like  this,  any  more  than  in 
any  other.  As  we  have  seen,  the  court  should  1  ave  decided, 
in  answer  to  the  third  statutory  question,  that  respondent 
was  justly  liable  for  the  tax.  That  is  the  necessary  conclu- 
sion from  the  verities  in  the  findings.  The  error  must  be  cor- 
rected accordingly.  The  correction  being  mr.de,  all  the  statu- 
tory essentials  to  entitle  appellant  to  a  judgment  will  clearly 
appear. 

The  judgment  appealed  from  must  be  reversed,  the  de- 
cision that  respondent  was  not  bound  to  i)ay  the  tax  in  ques- 
tion changed  to  one  that  respondent  was  and  is  justly  liable 
for  such  payment,  and  the  cause  be  remanded  to  the  trial 
court  with  directions  to  render  judgment  in  favor  of  appel- 
lant and  against  respondent  for  the  amount  of  such  tax, 
$2,294,  with  costs. 

By  the  Court. — So  ordered. 

A  motion  by  appellant  to  modify  the  judgment  so  as  to 
provide  for  the  payment  of  interest  and  a  two  per  cent,  col- 
lector's fee  in  addition  to  the  sum  of  $2,294,  tax  and  costs,. 
was  denied  April  19,  1904. 
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Fbels,  Appellant,  vs.  Little  Black  Fabmers'  Mutual 

Insueance  Company,  Respondent 

Fehmai-y  S— February  25,  1904. 

Fire  insurance:  Assignment  of  policy  after  adjustment  of  loss: 
Rights  of  assignee:  Chimishment:  Failure  of  garnishee  to  dis- 
close claims  of  third  person:  Contract  limitation  of  actions: 
Waiver:  Estoppel, 

1.  After  an  adjustment  of  a  fire  loss,  the  assured  assigned  and 

transferred  his  interest  In  the  policy  by  an  instrument  recit- 
ing that,  for  a  valuable  consideration,  "the  holder  of  the  with- 
in policy  .  .  .  hereby  sells,  transfers  and  sets  over,  all  his 
interest  in  and  to  said  policy  .  .  .  giving  (the  assignee)  full 
power  and  authority  to  collect  th^  same"  as  the  insured  could 
do  himself,  if  he  still  owned  the  policy.  Held,  that  right  of  the 
assignee  to  the  proceeds  of  the  adjusted  loss  was  absolute  as 
against  his  assignor. 

2.  In  such  case,  the  f^ct  that  no  fund  is  shown  to  have  been  in 

the  hands  of  the  insurance  company  as  due  on  the  policy,  or 
then  enforceable  by  action,  cannot  stand  In  the  way  of  an  equi- 
table transfer  of  the  proceeds  of  the  policy,  if  the  claim  Is 
thereafter  definitely  established  under  the  facts  and  circum- 
stances as  they  existed  when  the  assignment  was  made. 

3.  An  insurance  company,  after  it  had  adjusted  the  loss  of  P.,  was 

notified  by  F.  that  P.  had  assigned  the  policy  to  him.  There- 
after the  Insurance  company  was  summoned  as  garnishee  of  P., 
but  failed  to  disclose  the  assignment  or  the  claims  thereunder 
of  F.,  who  was  not  a  party  to  and  did  not  appear  in  the'  gai^ 
nishment  action.  Held,  that  a  judgment  against  the  Insurance 
company  in  the  garnishment  action  did  not  prevent  F.  from 
recovering  from  the  insurance  comi>any  the  full  proceeds  of 
the  policy. 

4.  In  such  case,  it  was  the  duty  of  the  Insurance  company  to  bring 

the  fact  of  such  assignment  to  the  attention  of  the  court' by 
setting  it  up  as  a  defense. 
6.  A  policy  of  insurance  contained  this  provision:  "Any  suit  or  ac- 
tion for  the  recovery  of  any  claim  by  virtue  of  this  policy,  shall 
not  be  sustained  in  any  court  unless  such  suit  or  action  be  com- 
menced within  tw^ve  months  after  the  loss  occurred."  A  loss 
under  the  policy  having  occurred,  it  was  adjusted,  and  shortly 
thereafter  plaintiff  gave  notice  that  he  claimed  the  proceeds  as 
assignee  of  the  insured.    The  company  never  asserted  any  de- 
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fense  against  their  liability,  but  tbeir  correspondence  showed 
that  they  stood  ready  to  pay  the  loss  but  for  garnishment  pro- 
ceedings pending.  In  an  action  by  such  assignee,  to  recover  the 
amount  of  such  adjusted  loss,  brought  more  than  one  year  after 
the  loss,  it  was  held  that  the  Ineurance  company  was  estopped 
from  aserting  any  defense  under  the  contract  limitation  above 
quoted. 

Appeai.  from  a  judgment  of  the  circuit  court  for  Taylor 
county:  B.  F.  Dunwiddik,  Judge.    Reversed. 

This  is  an  action  by  the  assignee  of  an  insurance  policy  to 
recover  the  amount  due  for  a  loss  under  the  policy.  The 
facts  stipulated  and  admitted  by  the  pleadings,  so  far  aa 
material,  are :  The  policy  was  for  $200,  and  ran  from  July  3, 
1896,  to  July  3,  1901.  It  was  issued  to  George  M.  Pulsipher, 
and  covered  property,  including  his  bam.  On  May  31, 1901, 
the  bam  was  totally  destroyed.  The  insurance  company  and 
the  assured  adjusted  the  loss,  pursuant  to  the  agreement  in 
the  policy.  After  such  adjustment  the  company  issued  the 
following  order : 

"Little  Black,  Wis.,  June  7th,  1901. 
^To  Otto  Schuster,  Treas.  :— 

"The  fire  of  George  Pulsipher^s  bam  has  been  adjusted  by 
Fred  Kaemmerer  and  Peter  Wuest  and  he  is  entitled  to  one 
hundred  seventy-five  dollars,  $175.00,  which  amount  you  will 
pay  him  on  or  before  ninety  days  from  date  and  oblige. 

"John-  Keabmek,  Prest. 
"Feed  Kaemmereh,  Sec,  of  the  Little  Black  Farmers' 
Mutual  Insurance  Company.'^ 

This  order  was  given  to  the  treasurer  of  the  company.  On 
the  18th  of  June  the  assured  assigned  and  transferred  his 
interest  in  the  policy  and  what  was  due  thereon  by  the  fol- 
lowing assignment : 

"The  holder  of  the  within  policy,  for  the  consideration 
of  the  sum  of  thirty-five  (35)  dollars  and  other  valuable  con- 
sideration hereby  sells,  transfers  and  sets  over,  all  his  in- 
terest in  and  to  said  policy,  to  August  Frels,  for  his  own  use 
and  benefit,  giving  him  full  power  and  authority  to  collect 
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the  same,  as  he  could  do  himself,  if  he  still  ^vas  the  owner 
of  it. 

"Dated,  Medford,  Wis.,  June  18th,  1901. 

"G.  M.  PUT.SIPHEE." 

On  the  20th  of  June,  appellant,  ihe  assignee,  gave  notice 
of  this  assignment  to  Fred  Kaemmerer,  the  secretary  of  the 
company,  by  showing  him  the  written  assignment  On  the 
21st  of  June  appellant  gave  verbal  notice  of  this  assignment 
to  Otto  Schuster,  the  treasurer  of  the  company,  at  which  time 
Schuster  informed  him  that  the  garnishment  summons  at- 
taching the  proceeds  on  a  claim  against  Pulsipher  had  been 
served  on  the  company  that  day,  and  that  the  company  re- 
fused payment  to  the  assignee  of  the  amount  as  adjusted,  be- 
cause such  garnishment  proceedings  had  been  commenced  and 
were  then  pending.  On  June  27th  appellant,  through  his 
attorney,  notified  the  treasurer  of  the  company  in  writing  of 
the  assignment,  giving  notice  that,  if  the  payment  was  re- 
fused, an  action  would  be  commenced  against  the  company 
to  enforce  payment  of  the  amount  due  him  as  assignee  under 
the  policy.  The  garnishment  action  was  tried  on  July  22, 
1901.  The  respondent  insurance  company  appeared,  but  did 
not  set  up  or  bring  to  tjie  court's  attention  the  assignment  of 
tlie  claim  by  the  assured  to  appellant,  either  on  the  return 
day  in  the  garnishment  action  nor  at  any  other  time  before 
judgment  therein;  nor  did  it  tender  the  defense  to  appellant, 
but  made  oral  answer  as  follows  upon  the  trial,  as  the  jus- 
tice's docket  entries  disclose. 

"Anton  Feddick  v.  George  Pulsipher,  Defendant,  and 
l^he  Little  Black  Farmers'  Insurance  Company,  a  corpora- 
tion, and  Otto  Schuster,  garnishee.  Defendants. 

'^Otto  Schuster,  as  treasurer  of  the  Little  Black  Fwrmers' 
Insurance  Company,  and  himself,  having  been  summoned  to 
appear  before  me  on  the  1st  day  of  July,  1901,  at  two  o'clock 
p.  m.,  and  answer  touching  his  liability  as  garnishee  of 
Geo.  Pulsipher,  against  whom  said  plaintiff  has  commence<l 
action  before  me,  and  said  garnishee  having  appeared  on  the 
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1st  day  of  July,  1901,  at  two  o'clock  p.  m.,  I  proceeded  to 
eramine  said  garnishee  touching  the  matters  alleged  in  the 
affidavit  of  complaint.  The  said  garnishee,  being  first  duly 
sworn,  makes  answer  as  follows :  *I  am  treasurer  of  the  Little 
Black  Farmers*  Insurance  Company,  a  Wisconsin  corpora- 
tion. The  company  owes  Geo.  Pulsipher  one  hundred 
seventy-five  dollars  on  account  of  the  burning  of  his  barn. 
This  money  is  owing  to  him.  It  is  due  about  September  2, 
1901.  I  do  not  owe  Geo.  Pulsipher  anything  personally.  The 
committee  examined  the  claim,  and  allowed  the  same,  and 
the  secretary  notified  me  that  the  loss  was  $175.00,  which 
I  should  pay  to  George  Pulsipher.  There  is  nothing  more 
for  the  company  to  do  in  order  for  me  to  pay  it  over.  This 
money  is  under  my  control.'  '* 

Notice  was  served  by  the  defendant  to  appeal  this  garnish- 
ment action.  The  justice  made  the  return  to  the  Taylor 
county  circuit  court,  where  the  appeal  was  dismissed  on 
June  25, 1902.  On  June  27,  1901,  the  treasurer  of  respond- 
ent was  notified  in  writing  of  appellant's  claim  under  this 
assignment,  and  that  it  was  made  prior  to  the  service  of  the 
garnishee  summons.  Appellant,  as  assignee  of  this  claim, 
on  June  30,  1902,  repeated  his  demand  for  payment  on  the 
company,  which  was  denied  on  July  3,  1902,  by  letter  of  the 
president  of  the  company,  stating  that  the  assignment  was 
without  the  consent  of  the  company,  and,  further: 

"The  treasurer  of  our  company  has  orders  from  justice 
court  to  pay  A.  Feddick  $138.00  out  of  this  insurance  money. 
Now,  this  decision  was  confirmed  by  J.  K.  Parish,  circuit 
judge,  and  as  soon  as  the  costs  in  this  court  are  adjusted  you 
are  welcome  to  the  balance  of  the  money.^  Otto  Schuster  was 
telling  me  that  you  want  to  sue  the  insurance  company  for 
the  whole  amount,  but  as  long  as  the  company  was  Vvilling- 
to  pay,  but  did  not  know  to  whom,  I  cannot  see  why  you 
want  to  sue  us." 

The  present  action  was  commenced  on  November  21, 1902. 
The  company  alleges  as  defenses  that  it  was  not  commenced 
within  the  twelve  months  next  after  the  loss  had  occurred,  as 
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limited  by  the  provision  of  the  policy ;  and  that  it  (the  com^ 
pany)  is  discharged  to  the  extent  of  the  amount  paid  by  it 
])ursuant  to  the  order  of  the  justice  in  the  action  of  Anton 
Feddick  v.  Geo.  Pulsipher  (the  assured)  and  this  respond- 
ent, as  garnishee.  The  court  awarded  judgment  in  respond- 
ent's favor  upon  the  groimd  that  the  cause  of  action  was 
barred  because  not  brought  within  the  period  of  limitation 
fixed  by  the  policy,  and  for  costs.  This  is  an  appeal  from 
such  judgment. 

For  the  appellant  there  was  a  brief  by  Textor  &  Cook  and 
Herman  Leicht,  and  oral  argument  by  Mr.  LeichL 

For  the  respondent  there  was  a  brief  by  Schweppe  &  Urqu- 
Tiart,  and  oral  argument  by  E.  II.  Schweppe. 

SiEBECKEB,  J.  The  first  question  presented  upon  the 
pleadings  ,and  admitted  facts  is  whether  appellant  is  the 
o\vner  of  the  claim  covered  by  the  policy.  It  appears  from 
the  foregoing  statement  of  facts  that  the  acts  of  the  parties 
to  the  assignment  are  not  questioned.  The  assignment  is  in 
terms  a  transfer,  for  a  valuable  consideration,  of  all  the  as- 
sured's  interest  in  and  to  the  policy,  and  clearly  indicates 
an  intention  to  pass  all  the  assured's  interest  in  and  arising 
out  of  it.  Under  these  circumstances  the  right  of  appellant 
to  the  proceeds  of  the  policy  cannot  be  questioned  as  between 
him  and  the  assignor.  Skobis  v.  Ferge,  102  Wis.  122,  78 
X.  W.  426 ;  Jo7\es  v.  Mayor,  etc.,  90  N.  T.  387 ;  Schilling  v. 
Mullen,  65  Minn.  122,  50  X.  W.  586.  The  fact  that  no  fund 
is  shown  to  have  been  in  the  hands  of  the  company  as  due  on 
the  policy,  or  then  enforceable  by  action,  cannot  stand  in  the 
way  of  an  equitable  transfer  of  the  proceeds  of  the  policy, 
if  the  claim  is  thereafter  definitely  established  under  the 
facts  and  circumstances  as  they  existed  when  the  assignment 
was  made.  Chapman  v.  Plummer,  36  Wis.  262,  and  cases 
cited.     Tlie  assured  relinquished  all  rights  in  and  under  the 
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policy,  and  appellant  asserted  full  and  complete  ownership 
to  all  the  proceeds. 

It  is  shown  that  appellant  gave  notice  of  the  assignment 
to  him  by  exhibiting  on  June  20th  the  written  assignment, 
indorsed  on  the  policy,  to  Fred  Kaemmerer,  the  secretary 
of  the  company;  and  that  he  gave  verbal  notice  to  Otto 
Schuster,  the  treasurer  of  the  company,  on  the  following  day, 
and  on  the  succeeding  27th  of  June  caused  his  attorney  to 
notify  the  treasurer,  in  writing,  of  the  assignment,  and  de- 
manded payment  of  the  sum  due  or  to  become  due  under  the 
policy,  and  in  default  of  payment  gave  notice  that  an  action 
would  be  brought  to  enforce  the  claim.    It  is  asserted,  how- 
ever, that  the  company  is  liable  to  appellant,  as  such  assignee, 
for  no  more  than  the  balance  after  deducting  the  amount  paid 
by  it  to  the  justice  in  the  garnishment  action.     Respondent 
was  summoned  as  garnishee  in  the  action  in  justice  court 
against  George  M.  Pulsipher,  the  assured,  on  the  21st  day 
of  June,  1901.    It  appeared  by  Otto  Schuster,  the  treasurer, 
who  made  answer  for  it  on  July  1,  1901,  touching  its  lia- 
bility as  such  garnishee.    It  answered,  admitting  the  loss  re- 
sulting from  the  burning  of  Pulsipher's  bam,  that  the  same 
had  been  duly  adjusted  at  the  sum  of  $175,  and  that  this 
sum  was  owing  to  George  M.  Pulsipher  and  due  him  about 
September  2d,  following.     In  its  answer  as  garnishee  it 
wholly  omitted  to  state  or  bring  to  the  attention  of  the  court 
the  fact  that  such  claim  under  the  policy  had  theretofore 
been  duly  assigned  to  appellant,  nor  did  it  tender  him  the 
defense  in  the  garnishment  action.     The  facts  clearly  estab- 
lish that  respondent  had  been  fully  informed  and  notified 
of  the  assignment  of  the  claim*  to  appellant  when  it  was 
served,  and  before  it  answered  in  the  garnishment  action. 
It  is  also  without  dispute  that  appellant  was  no  party  to  and 
in  no  way  appeared  In  this  action.     Under  these  circum- 
stances there  is  no  basis  for  holding  that  the  judgment  in 
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that  action  could  in  any  way  conclude  appellant  as  a  party 
claiming  title  to  the  proceeds  of  the  policy.  Adams  i\  Filer, 
7  Wis.  306 ;  Winner  v.  Hoyt,  68  Wis.  278,  32  K  W.  128 ; 
Coleman  v.  Scott,  27  Neb.  77,  42  N.  W.  896. 

It  is  urged  in  respondent's  behalf  that  it  is  relieved  from 
paying  any  sum  it  paid  into  court  under  the  order  of  the 
justice  as  such  garnishee  upon  the  debt  of  Gteorge  M.  Pul- 
sipher, the  original  owner  of  the  policy.  This  contention 
cannot  prevail,  since  respondent  wholly  omitted  to  take  the 
proper  and  necessary  steps  in  that  action  to  so  protect  itself. 
It  had  full  knowledge  of  the  owner's  assignment  of  the  policy 
and  its  proceeds  to  appellant,  and  his  interest  therein,  be- 
fore it  answered  in  the  garnishment  action.  This  informa- 
tion cast  upon  it  the  duty  of  bringing  it  to  the  attention  of 
the  court  by  setting  up  this  matter  as  a  defense  to  the  action. 
In  JoTin  R.  Davis  L.  Co.  v.  First  Nat.  Bank,  84  Wis.  1,  54 
N.  W.  108,  this  court  held : 

"Our  statutes  seem  certainly  to  contemplate  that  the  gar- 
nishee shall  set  forth  in  his  answer  any  claim  which  tliird 
persons,  to  his  knowledge,  may  have  upon  the  property  in  his 
hands  (S.  &  B.  Ann.  Stats,  sees.  3721-37236;  Id.  sec.  2760, 
subd.  5) ;  the  policy  being  apparently  to  bring  all  the  con- 
flicting claims  as  well  as  the  parties  making  such  claims  be- 
fore the  court  in  order  that  all  questions  as  to  the  ownership 
of  the  specific  property  in  question  may  be  settled  in  one 
proceeding.  .  .  .  Fairness  and  good  faith  require  that 
when  the  garnishee  knows  of  an  assignment  and  transfer  of 
property  in  his  hands  he  should  disclose  the  fact  in  his  an- 
swer." Adams  v.  Filer,  supra;  Coleman  v.  Scott,  supra; 
Pierce  v.  C.  &  N.  W.  R.  Co.  36  Wis.  283 ;  Wilson  v.  Groelle, 
S3  Wis.  530,  53  K  W.  900. 

The  rights  of  the  attaching  creditor  in  the  garnishment 
action  could  be  no  greater  than  the  rights  of  the  defendant 
(George  M.  Pulsipher)  to  the  property  in  the  possession  of 
or  debts  due  or  to  become  due  from  the  garnishee.  It  follows 
tliat  there  was  nothing  due  or  to  become  due  from  respond- 
ent to  George  M.  Pulsipher  at  the  time  of  the  commencement 
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of  the  gamishmexit  action^  and  that  the  company  failed  to 
take  the  necessary  legal  steps  in  the  garnishment  action  to 
protect  itself  from  liability  to  the  assignee, 

Kespondent's  counsel  asserts  that  appellant's  attorney  ap- 
peared in  the  garnishment  action^  and  set  up  appellant's 
claim,  and  that  appellant's  right  to  this  money  must  have 
been  litigated  upon  the  trial  of  that  action.  This,  however, 
is  disputed,  and  the  record  does  not  sustain  the  contention. 
We  find  nothing  in  the  record  to  show  that  appellant  ap- 
peared in  the  case  by  attorney  or  in  his  proper  person.  The 
record  of  the  trial  as  returned  by  the  justice  contains  nothing 
tending  to  show  this  fact,  but  discloses  that  appellant  was  no 
party  to  the  action,  and  in  no  way  appeared  therein. 

The  question  remains  whether  this  action  is  barred  by  the 
limitation  expressed  in  the  policy  providing : 

"Any  suit  or  action,  for  the  recovery  of  any  claim  by  virtue 
of  this  policy,  shall  not  be  sustained  in  any  court  .  .  . 
unless  such  suit  or  action  be  commenced  within  twelve 
months  after  the  loss  occurred." 

This  condition  in  policies  has  boen  considered  by  the 
courts,  and  it  is  held  may,  like  others  inserted  for  the  pro- 
tection and  benefit  of  the  insurer,  be  waived.  AVhen  the  con- 
duct and  statements  of  those  authorized  to  act  for  the  com- 
pany is  such  that  a  reasonably  prudent  man  would  anticipate 
that  a  claim  will  be  paid,  and  that  it  will  not  be  resisted 
under  any  condition  of  the  policy,  then  the  company  will  be 
estopped  from  claiming  the  benefit  thereof.  This  is  upon 
the  equitable  principle,  enforced  by  the  courts,  that,  if  the 
company  through  those  who  are  authorized  to  speak  for  it, 
either  by  words  or  conduct,  has  induced  the  assured  to  re- 
frain from  doing  that  which  he  otherwise  would  probably 
have  done,  in  view  of  the  conditions  of  the  policy,  then  it 
will  be  estopped  from  asserting  the  forfeiture  it  has  so  in- 
duced, to  the  prejudice  of  the  assured,  who  has  given  faith 
to  such  statements  or  reasonable  inferences  from  such  con- 
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duct.  In  the  following  cases  this  principle  of  estoppel  i» 
considered  and  approved:  Killips  v,  Putnam  F.  Ins.  Co.  28 
Wis.  472,  and  cases  cited;  Kidder  r.  Knights  Templars  & 
M,  L.  7.  Co.  94  Wis.  538,  69  N.  W,  364;  Black  v.  Winne- 
shieJc  Ins.  Co.  31  Wis.  74;  Redmnn  v.  Hartford  F.  Ins.  Co. 
47  Wis.  89,  1  N.  W.  393 ;  Oans  v.  St.  Paul  F.  &  M.  Ins.  Co. 
43  Wis.  108 ;  Two  Rivers  Mfg.  Co.  v.  Day,  102  Wis.  328,  78 
N.  W.  440;  Phenix  Ins.  Co.  v.  R.  B.  H.  Lodge,  41  Neb.  21, 
59  N.  W.  752 ;  Ide  v.  Insurance  Co.  2  Biss.  333,  Fed.  Cas. 
No.  7,001 ;  Insurance  Co.  v.  Wilkinson,  13  Wall.  222 ;  Joyce, 
Insurance,  §  3207;  May,  Insurance,  §§  488-508.  Do  tho 
facts  furnish  a  basis  for  the  application  of  this  rule  to  the 
parties  in  this  case?  The  officers  of  the  company  and  the 
assured  adjusted  the  loss  on  the  seventh  day  after  the  fire, 
which  occured  on  May  31st,  and  issued  and  delivered  an 
order  to  tho  treasurer,  directing  him  to  pay  it  on  or  before 
ninety  days.  On  the  21st  of  June  following,  after  respond- 
ent had  been  informed  by  appellant  that  he  oAvned  the  policy 
under  the  assignment  and  claimed  the  proceeds  thereof,  he 
was  informed  and  notified  by  the  treasurer  of  the  company 
that  garnishment  proceedings  had  been  commenced  and  were 
then  pending,  "and  that  for  that  reason  payment  was  re- 
fused." This  clearly  implied  that  the  company  made  no  ob- 
jection to  its  liability  under  the  policy,  and  that  it  stood 
ready  to  pay  the  loss  whenever  the  garnishment  action  was 
terminated.  That  this  was  the  only  ground  upon  which  the 
company  refus-d  to  pay  appellant  the  amount  is  confirmed 
by  its  subsequent  conduct  in  justices'  court  on  July  1st,  in 
admitting  liability  on  the  policy  for  the  amount  of  the  loss  as 
adjusted,  without  aserting  any  other  defense ;  and  also  by  the 
president's  letter  written  to  appellant  on  July  3,  1902,  de- 
claring the  company  had  been  willing  to  pay  this  loss,  but 
did.  not  know  to  whom.  After  the  appeal  in  the  garnish- 
ment action  was  finally  dismissed  in  the  circuit '  court  on 
June  25,  1902,  more  than  a  vear  after  the  loss  occurred, 
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respondent  again  demanded  payment  from  the  company  on 
June  30th  following,  which  was  refused  by  the  president's 
letter  (July  3d),  asserting  ignorance  of  the  assignment,  and 
offering  payment  of  the  balance  due  on  the  policy  above  the 
amount  paid  into  justices'  court.  These  facts  and  circum- 
stances clearly  show  that  the  company  claimed  no  defense 
as  against  their  liability,  and  stood  ready  to  i>ay  the  loss  but 
for  the  garnishment  proceeding.  These  representations  and 
conduct  of  its  officers  were  well  calculated  to  lead  appellant, 
as  a  reasonable  man,  into  the  belief  that  it  would  not  insist 
upon  the  condition  of  the  policy  which  limited  the  time  for 
bringing  an  action  on  the  policy  to  twelve  months  after  loss. 
To  now  permit  the  company  to  set  up  this  limitation  would 
give  it  an  advantage  over  appellant  which  would  be  against 
equity  and  good  conscience,  and  it  should  not  be  permitted  to. 
avail  itself  of  such  advantage.  We  must  hold  that  resi)ond- 
ent  is  estopped  from  asserting  this  defense,  and  that  appel- 
lant is  entitled  to  judgment  upon  the  admitted  facts  of  the 
case. 

By  the  Court, — Judgment  reversed,  and  the  cause  is  re- 
manded, with  directions  that  the  court  award  judgment  to 
appellant  for  the  sum  of  $175,  with  interest  and  costs. 


Beaser,  Appellant,  vs.  Barbeb  Asphaxt  Pavhsto  Company 

and  another,  Kespondents. 

February  5 — February  23,  1904* 

Municipal   corporations:   Special   assessmenU   for  street   improve- 

ments:  Yalidity:  Equity:  Remedies. 

Where  a  city  has  general  power  to  cause  streets  to  he  improved 
at  the  expense  of  a  private  owner,  and  the  amount  assessed  is 
not  more  than  his  proper  share  of  the  reasonable  cost  of  such 
improvement,  if  from  irregular  exercise  of  that  i>ower,  or  other 
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cause,  not  affecting  adversely  the  burden  imposed  on  him.  the 
imposition  be  illegal  or  invalid,  the  private  owner  must  find 
his  remedy  under  the  strict  rules  of  courts  of  law,  and  a  court 
of  equity  will,  in  the  exercise  of  itc  discretion,  refuse  him  its 
peculiar  forms  o'  relieL 

Appeal  from  a  judgment  of  the  circuit  court  for  AsUand 
county :  John  K.  Pabish,  Circuit  Judge.    Affirmed. 

Action  by  lot  owner  against  the  city  and  its  officers  and  the 
Barber  Asphalt  Paving  Company  to  declare  void  claims  of 
the  latter  against  plaintiff's  property  under  either  special  as- 
sessment certificates  or  special  improvement  bonds  for  pav- 
ing, and  to  enjoin  the  city  from  issuing  either  certificates  or 
bonds.  The  material  facts  found  are  that  on  June  30,  1902, 
the  city  entered  into  contract  with  the  paving  company  to 
asphalt  the  main  street  of  Ashland ;  such  work  to  be  mainly 
paid  for  by  special  assessment,  not  exceeding  benefits  to  the 
abutting  lots,  but  part  by  the  city,  to  the  extent  of  some 
$8,800.  At  the  time  of  the  contract  the  city  was  indebted 
beyond  the  five  per  cent,  limit,  but  had  in  its  street  improve- 
ment fund  about  $11,000;  such  fund  being  the  one  from 
which  such  expenses  as  the  contract  called  for  were  custom- 
arily paid.  The  work  was  completed  about  October  18, 1902, 
and  formally  accepted  November  10,  1902,  and  the  defend- 
ant city  paid  the  amount  of  money  due  from  it,  and  the  spe- 
cial assessment  certificates  were  issued  against  the  property, 
including  that  of  plaintiff,  all  prior  to  the  commencement  of 
this  action.  The  plaintiff  had  full  knowledge  of  the  condi- 
tion of  the  street  before  the  proceedings  by  the  city  govern- 
ment to  cause  paving  to  be  done  by  special  assessment,  of 
the  letting  of  the  contract  to  the  company,  and  of  the.  doing 
of  the  work  from  day  to  day  by  the  company.  He  consulted 
counsel  with  reference  to  an  action  to  prevent  the  levy  of 
assessments  or  issue  of  certificates,  but  was  advised  by  the 
attorney  to  wait  imtil  the  work  was  completed,  and,  upon 
such  advice,  remained  quiet,  and  gave  no  notice  of  any  ob- 
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jections.  The  company  is  a  foreign  corporation,  having  its 
principal  place  of  business  at  Chicago,  Illinois,  engaged  in 
the  business  of  asphalt  paving,  and  had  not  at  any  time  prior 
to  October  30,  1902,  complied  with  the  requirements  of  sec. 
17706,  Stats.  1898 ;  being  in  ignorance  of  such  requirement 
until  about  October  18,  1902,  after  the  work  had  been  com- 
pleted. Judgment  was  entered  dismissing  the  complaint, 
from  which  the  plaintiff  appeals. 

For  the  appellant  there  was  a  brief  by  Torakins,  Tomkins 
•&  Garvin,  and  oral  argument  by  Tf.  M.  Tomhins. 

For  the  respondents  there  was  a  brief  by  George  F.  Mer- 
rill, attorney,  and  Hoyt,  Doe,  Umbreit  &  Olwell,  of  counsel, 
and  oral  argument  by  Frank  M.  Hoyt 

Dodge,  J.  The  judicial  policy  of  this  state  has  now  be- 
come thoroughly  settled  that  courts  of  equity  will  not  lend 
their  aid  to  shield  from  payment  or  from  the  burden  of  cer- 
tificates of  special  assessments  for  public  improvements  when 
the  municipality  or  other  governmental  representative  had 
general  power  to  cause  such  improvements  to  be  made  at  the 
expense  of  the  private  owner,  and  the  amount  assessed  is  not 
more  than  his  proper  share  of  the  reasonable  cost  of  such  im- 
provement ;  that  if,  from  irregular  exercise  of  that  power, 
•or  other  cause,  not  affecting  adversely  the  burden  imposed 
on  him,  the  imposition  be  illegal  or  invalid,  he  must  find  his 
remedy  under  the  strict  rules  of  courts  of  law.  The  reason 
upon  which  this  policy  rests  is  that  such  a  person  will  not 
suffer  an  unlawful  burden  from  the  equitable  viewpoint,  even 
if  he  pays  what  is  assessed  upon  him ;  hence  tiiat  courts  of 
equity,  although  vested  with  full  power,  will,  in  the  exercise 
of  their  discretion,  refuse  him  their  peculiar  forms  of  relief. 
Knapp  V,  Heller,  32  Wis.  467 ;  Cook  v.  Racine,  49  Wis.  243, 
246,  5  N.  W.  362;  Hixon  v.  Oneida  Co.  82  Wis.  515,  531, 
52  N".  W.  445 ;  State  ex  rel.  Schintgen  v.  La  Crosse,  101  Wis. 
208,  214,  77  N.  W.  167 ;  State  ex  rel  HalUuer  v.  Gosnell, 
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116  Wis.  606,  93  N.  W.  542.  The  plaintiff  here  seems  to 
fall  completely  within  the  abbve-described  predicament.  The 
city  had  full  power  under  its  charter  to  cause  the  streets  in 
front  of  plaintiff's  premises  to  be  improved  as  they  were  at 
the  expense  of  the  premises,  to  the  extent  of  benefits  con- 
ferred. Due  jurisdiction  was  acquired.  The  amount  as- 
sessed was  ascertained  by  proper  statutory  tribunal  to  be 
plaintiff's  due  proportion  of  the  cost  of  the  improvement, 
and  not  more  than  the  special  benefit  to  his  premises,  and  the 
facts  so  ascertained  are  not  questioned.  The  work  has  been 
done  at  much  expense  to  some  one,  and  the  benefit  has  been 
received  by  the  plaintiff.  In  this  situation,  under  the  au- 
thorities above  cited,  he  will  suffer  nothing  of  inequity  if 
lie  be  compelled  to  pay  the  sum  assessed,  which,  as  already 
stated,  is  not  more  than  "the  just  measure  of  the  labor  and 
material  required"  for  the  improvement.  Gleason  v.  Wau- 
kesha Co.  103  Wis.  225,  233,  79  K  W.  249. 

The  only  objection  raised  to  even  the  strict  legal  validity 
of  this  charge  is  that  the  contract  between  the  city  and  the 
paving  company  was  void  because  the  city  thereby  became 
indebted,  when  its  debt  limit  was  already  exceeded,  and  be- 
cause declared  void  by  sec.  17706,  Stats.  1898 ;  the  paving 
company  being  a  foreign  corporation,  and  not  having  com- 
plied with  that  statute.  If,  however,  such  invalidity  of  the 
contract  be  conceded,  that  does  not  vary  the  equitable  situa- 
tion. However  complete  a  nullity  the  contract,  the  work  has 
been  done,  and  the  benefit  conferred  on  plaintiff,  who  there- 
fore is  in  no  situation  to  ask  a  court  of  equity  to  shield  him 
from  paying  the  reasonable  cost  thereof.  Especially  imma- 
terial is  the  invalidity  of  the  contract,  predicated  upon  see. 
17706.  That  section  only  renders  the  contract  void  on  behalf 
of  the  foreign  corporation,  leaving  the  obligation  thereof  as 
against  it  unimpaired,  so  that  at  every  moment  after  the 
contract  was  executed  the  paving  company  was  bound  and 
compellable  to  carry  it  out  as  fully  as  if  no  such  statute  ex- 
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isted.  Ashland  L,  Co.  v,  Detroit  8.  Co.  114  Wis.  66,  8D 
X.  W.  904.  Plaintiff  therefore  was  at  all  times  as  perfectly 
assured  of  the  performance  of  the  work,  and  of  the  benefits 
to  result  therefrom,  as  if  the  contract  were  entirely  valid, 
and  in  no  different  situation  in  any  respect  because  of  the 
failure  to  comply  with  sec.  17706. 

For  the  reasons  stated,  we  are  satisfied  that  the  trial  court 
correctly  dismissed  the  complaint,  and  need  not  consider  cer- 
tain other  grounds  on  which  it  is  claimed  the  judgment  may 
also  be  supported. 

By  the  Court. — Judgment  affirmed. 


R  Connor  Company,  Appellant,  vs.  Goodwilxte  and  an- 
other. Respondents. 

Same,  Respondent,  vs.  Same,  Appellants. 

February  -J — February  23,  1904, 

New  trial:  Discretionary  orders:  Costs:  Appealable  orders:  Practice. 

1.  The  granting  of  a  new  trial  is  within  the  discretionary  power 

of  the  court,  and  will  not  be  reviewed  on  appeal  unless  the 
court  has  abused  its  discretion. 

2.  On  the  granting  of  a  motion  for  a  new  trial  costs  should  be  im- 

posed upon  the  moving  party,  unless  it  appears  that  the  new 
trial  is  granted  upon  the  ground  that  the  verdict  is  perverse, 
or  is  entirely  unsupported  by  the  evidence,  or  by  reason  of  a 
misdirection  of  the  Jury  as  to  the  law. 

3.  An  order  coming  within  the'  class  denominated  '''discretionary 

orders,"  there  being  no  abuse  of  discretion,  is  not  appealable, 
and  the  appeal  therefrom  should  be  dismissed. 

Appeals  from  an  order  of  the  circuit  court  for  Marathon 
coimty:  W.  C.  Silvebthorn,  Circuit  Judge.    Dismissed. 
Plaintiff  is  a  corporation,  with  headquarters  at  Marsh- 
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fields  engaged  in  the  manufacture  of  lumber^  and  does  a  gen- 
eral lumbering  business.  Defendants  were  copartners  owning 
and  operating  a  box  factory  at  Wausau.  Plaintiff  sets  up 
four  causes  of  action  on  contracts  for  the  sale  of  lumber  to 
<lefendants.  It  alleges  delivery  of  a  part  of  the  lumber,  and 
only  part  payment  by  defendants  for  that  which  was  deliv- 
ered. It  claims  damages  resulting  from  defendants'  breach 
of  the  contracts  in  refusing  to  accept  the  lumber  delivered, 
and  which  it  offered  to  deliver,  under  the  contracts.  Defend- 
ants deny  breach  of  the  contract,  and  allege  their  willingness 
to  perform,  and  assert  that  the  lumber  offered  them  did  not 
comply  with  the  contracts.  They  claim  that  they  were  ready 
and  willing  to  perform  at  all  times  until  plaintiff  refused  to 
fulfill  its  obligations  imposed  by  the  agreements,  and  they 
therefore  counterclaim  on  the  ground  of  expense  incurred  in 
providing  themselves  with  lumber  in  place  of  that  purchased 
from  plaintiff  under  the  contracts,  and  further  allege  dam- 
ages on  account  of  the  increase  in  the  cost  of  the  lumber  pur- 
chased by  them  to  make  this  substitution.  They  admit  their 
indebtedness  for  some  small  sums.  The  case  was  tried  before 
a  jury,  who  found  a  verdict  in  plaintiff's  favor,  awarding 
damages  for  the  sum  of  $5,204.  After  verdict  there  was  a 
motion  for  a  new  trial  on  the  grounds  that  the  court  erred  in 
the  admission  and  rejection  of  evidence;  because  of  instruc- 
tions given,  and  refusal  to  give  instructions  requested;  "for 
the  reason  that  the  said  verdict  is  contrary  to  law  and  against 
the  weight  of  evidence ;"  and  because  the  damages  were  ex- 
cessive and  against  the  evidence.  The  court  granted  a  new 
trial  upon  condition  that  defendants  pay  the  costs  of  the 
former  trial.  Both  parties  appealed.  The  defendants  ap- 
l)eal  from  that  part  of  the  order  taxing  the  costs  against  them 
us  a  condition  of  granting  the  new  trial  Plaintiff  appeals 
from  the  whole  order. 

For  the  plaintiff  there  were  briefs  by  Ooggins  &  Brazeau 
find  r.  C.  Ryan,  and  oral  argument  by  Mr,  Ryan, 
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Fop  the  defendants  there  were  briefs  by  W.  H.  Mylrea, 
attorney,  and  Brown,  Pradt  dc  Oenrich,  of  counsel,  and  oral 
argument  by  Neal  Brovm. 

SiBBE0KE3,  X  This  actiou  is  brought  by  plaintiff  to  re- 
cover damages  for  alleged  breaches  of  contracts  for  the  sale 
of  lumber  by  it  to  defendants.  The  defendants  deny  lia- 
bilily,  and  counterclaim  for  damages ;  charging  that  plaintiff 
breached  the  agreements  in  failing  to  deliver  the  lumber  as 
required  under  the  contracts. '  The  cause  was  tried  before  a 
jury,  and  plaintiff  recovered  a  verdict  assessing  its  damages 
against  defendants  at  $5,204. 

After  verdict,  and  before  entry  of  judgment,  the  defend- 
ants made  a  motion  to  set  aside  the  verdict,  and  to  grant  a 
new  trial  in  the  case  on  the  minutes,  upon  the  ground  that 
the  court  erred  to  their  perjudice  in  ruling  upon  testimony^ 
in  giving  certain  instructions,  and  in  refusing  those  re- 
quested by  them,  and  because  the  verdict  is  contrary  to  law 
and  against  the  great  weight  of  the  evidencs.  Counsel  for 
defendants  urged  these  various  grounds  upon  the  court,  and 
requested  that  the  court  specify  the  grounds  upon  which  a 
new  trial  was  granted.  The  court  granted  a  new  trial,  but 
did  not  specify  in  the  order  upon  what  ground  it  granted  it. 
It  appears,  however,  from  the  opinion  of  the  court  when  a 
new  trial  was  granted,  that  it  did  not  base  its  action  upon 
error  conmiitted  in  ruling  upon  questions  of  evidence,  or 
in  submitting  the  case  to  the  jury.  The  court  must  therefore 
have  concluded  that  the  verdict  in  the  case  was  contrarv  to 
the  weight  of  the  evidence.  The  granting  of  a  new  trial  is 
within  the  discretionary  ix)wer  of  the  court,  and  is  not  to  be 
reviewed  on  appeal  unless  the  court  has  abused  its  discre- 
tion. Such  motions  are  addressed  to  the  court,  in  further- 
ance of  justice,  and  the  power  is  to  be  exercised  in  accord 
with  the  "usages  or  principles  which  courts  have  learned  by 
experience  will    •     .     •     best  promote  the  ends  of  justice^ 
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but  it  is  still  left  to  the  courts  to  determine  whether  a  case 
is  exactly  like,  in  every  color^  circumstance,  and  feature,  to 
those  upon  which  the  usage  or  principle  was  founded,  or  in 
which  it  has  been  applied"  Piatt  v.  Munroe,  34  Barb.  291. 
The  evidence  in  the  case  is  voluminous  and  contradictory 
\\\yon  the  vital  issues  litigated.  The  trial  court  had  many 
o]>{)ortunities  and  advantages  for  obtaining  information  as 
to  the  weight  of  the  testimony  and  the  credibility  of  the  wit- 
nesses during  the  progress  of  the  trial  which  this  court  is 
necessarily  unable  to  obtain,  but  which  it  cannot  ignore  in 
attempting  to  review  the  discretionary  acts  of  the  court.  In 
view  of  the  conflict  of  the  testimony,  and  the  different  infer- 
ences that  might  be  drawn  by  different  minds,  variously  af- 
fected as  to  the  weight  of  the  testimony  and  the  credibility 
of  the  witnesses,  we  deem  it  unprofitable  and  unnecessary 
to  review  it  at  length,  to  express  our  opinion  upon  the  evi- 
dentiary facts.  The  superior  advantages  possessed  by  the 
trial  judge  to  aid  him  in  this  respect  may,  according  to  the 
dictates  of  his  judgment,  have  led  him  to  the  conclusion  that 
the  verdict  was  against  the  justice  of  the  cause,  and  that  a 
due  regard  for  the  rights  of  the  parties  required  that  a  new 
trial  should  be  granted  as  requested.  Van  Valkenburgh  v. 
Iloskins,  7  Wis.  496 ;  McLimans  v.  Lancaster,  57  Wis.  297, 
15  N.  W.  194 ;  Evans  v.  Ru/jee,  63  Wis.  31,  23  K  W.  24. 

Upon  the  appeal  of  defendants  from  that  portion  of  the 
order  which  requires  them  to  pay  the  costs  of  trial  as  a  condi- 
tion of  granting  a  new  trial,  this  court  has  held  that  the 
general  rule  is  that  such  terms  should  be  imposed  upon  the 
moving  party,  unless  it  appears  that  the  new  trial  is  granted 
uix)n  the  grounds  that  the  verdict  is  perverse  or  is  entirely 
unsupported  by  tho  evidence,  or  by  reason  of  a  misdirection 
of  the  jury  as  to  the  law.  Schraer  v.  Stefan,  80  Wis.  653, 
50  K  W.  778;  Hoffman  v.  C,  M.  &  St.  P.  B.  Co.  86  Wis. 
471,  56  X.  W.  1093.  The  order  appealed  from  coming  with- 
in the  class  denominated  "discretionary  oi'ders,"  and  there 
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being  no  abuse  of  the  discretion,  it  is  not  appealable,  and  the 
appeal  should  be  dismissed.  McElroy  v,  Minn,  P.  H.  Co, 
109  Wis.  116,  85  N.  W.  119. 

Many  other  questions  were  discussed  by  counsel,  upon  the 
theory  that  the  order  granting  a  new  trial  was  predicated 
upon  error  committed  upon  the  trial,  instead  of  being  granted 
in  the  discretionary  power  of  the  court.  Under  the  ruling, 
the  case  must  be  remanded  for  a  new  trial,  at  which  the  state 
of  the  case  may  differ  so  widely  from  the  case  now  before  us 
that  a  discussion  of  the  questions  argued  would  be  of  no  aid 
or  benefit. 

By  the  Cjurt, — ^Both  appeals  are  dismissed* 


The  State  ex  bel.  Hewitt,  Appellant,  vs.  Graves,  Town 

Clerk,  Respondent 

February  4 — February  23,  1904, 

Certiorari:  Proceedings  to  lay  out  highways:  Jurisdiction:  Failure 

to  comply  toith  statutes. 

A  sufficient  petition  for  a  highway  having  been  duly  filed,  the 
8U|>ervi8or8  fixed  May  15th  as  the  time  for  deciding  on  the 
petition,  and  ordered  notices  of  the  hearing  given.  On  that 
day  the  board  met,  decided  that  the  notices  had  been  properly 
posted  and  served  as  required  by  law,  and  made  an  order  re- 
citing such  facts  and  ordered  the  highway  laid  out.  The  order 
was  dated  "May,"  and  at  some  time  was  filed  in  the  town  clerk's 
office,  but  on  what  exact  date  it  was  signed  or  filed  did  not  ap- 
pear. No  award  of  damages  was  ever  made  or  filed  on  this 
order.  Thereafter  new  notices  of  hearing  of  the  same  petition 
were  ordered  given  for  August  7th.  On  the  last  date  an  order 
laying  out  the  highway  together  with  an  award  of  damages 
was  duly  made  and  filed.  On  certiorari  to  review  such  proceed- 
ings it  was  held  that  the  supervisors  lost  Jurisdiction  by  the 
failure  to  file  the  order  and  award  of  damages  within  ten  days 
after  May  15. 
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Appeal  from  a  judgment  of  the  circuit  court  for  Marathon 
county :  W.  C.  Silvebthobn,  Circuit  Judge.    Reversed. 

For  the  appellant  there  was  a  brief  by  Kreutzer,  Bird  & 
Bosenberry,  and  oral  argument  by  C.  B.  Bird. 

For  the  respondent  there  was  a  brief  by  Brown,  Pradt  & 
Genrichj  and  oral  argument  by  Neal  Brown. 

WiNSLOw,  J.  This  is  an  appeal  from  a  final  judgment 
quashing  a  writ  of  ceHiorari  upon  the  return.  The  action: 
was  brought  to  review  the  proceedings  for  laying  out  a  high- 
way in  the  town  of  Weston,  Marathon  county,  and  to  reverse 
the  order  laying  out  the  highway.  The  return  showed,  in 
brief,  that  a  sufficient  petition  for  the  highway  was  filed  in 
the  town  clerk^s  office  April  17,  1903 ;  that  on  iJIay  1st  fol- 
lowing the  town  supervisors  met,  and  fixed  upon  May  15th 
as  the  time  for  deciding  on  the  petition,  and  ordered  that  no- 
tices of  the  hearing  be  given ;  that  two  members  of  the  board 
met  pursuant  to  the  notice  on  May  15th,  decided  that  notices 
had  been  properly  posted  and  served  as  required  by  law,  and 
made  an  order  reciting  this  fact,  and  ordering  that  the  high- 
way be  laid  out  as  prayed,  which  order  was  dated  May,  1903,. 
and  at  some  time  was  filed  in  the  clerk's  office,  but  on  what 
exact  date  it  was  signed  or  when  filed  does  not  appear;  that 
no  award  of  damages  was  ever  made  or  filed  on  thi^  orders 
that  on  July  10th  following  new  notices. of  hearing  of  the 
same  petition  were  ordered  given  for  July  24th;  that  on 
July  24th  the  board,  deeming  these  notices  defective,  or- 
dered new  notices  given  for  August  7th ;  that  on  August  7tli 
an  order  was  made  and  filed  laying  out  the  highway,  and  an 
award  of  damages  was  made  and  filed  on  the  same  day.  The 
question  presented  is  whether  the  supervisors  had  lost  juris- 
diction of  the  proceedings  prior  to  the  making  of  the  order 
of  August  7th,  and  the  answer  to  this  question  depends  upon 
the  construction  of  our  statutes  governing  the  laying  out  of 
highways  in  towns.     These  statutes  are  not  seriously  com- 
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plicated,  and  their  general  purpose  is  evidently  to  provide  a 
siipple  and  eflFective  proceeding  by  which  necessary  highways 
may  be  secured  and  the  damages  determined.  The  intent  to 
make  the  proceeding  expeditions  is  very  plain,  as  well  as  a 
corresponding  intent  to  relieve  a  property  owner  from  more 
than  one  application  during  any  one  year.  Thus  the  stat- 
utes provide  for  a  petition  signed  by  six  freeholders  (sec. 
1265,  Stats.  1898),  for  a  notice  of  hearing  of  the  petition 
to  be  posted  and  served  (sec  1267),  for  a  hearing  and  de- 
cision according  to  the  notice  (if  it  appears  that  such  notice 
has  been  properly  given),  and  that  adjournments  of  the  hear- 
ing may  be  taken,  not  exceeding  in  all  thirty  days  from  the 
time  of  the  first  meeting  (sec.  1268),  for  the  making  and 
signing  of  an  order  laying  out  the  highway  if  such  be  the 
decision,  and  for  the  filing  of  such  order  together  with  an 
award  of  damages  in  the  clerk's  office  within  ten  days  after 
the  day  fixed  for  hearing  or  the  last  adjourned  day,  "and 
in  case  such  supervisors  shall  fail  to  file  such  order  and 
award  within  the  ten  days  aforesaid,  they  shall  be  deemed 
to  have  decided  against  such  application"  (sec.  1269). 
Finally,  in  sec.  1283  it  is  provided  that  the  determination 
of  the  supervisors  in  refusing  to  lay  out  a  highway. shall  be 
final  (unless  appealed  from)  for  one  year  thereafter,  and  no 
application  for  laying  the  same  out  shall  be  again  acted  on 
within  said  year.  The  proceeding  is  an  adversary  one,  purely 
a  creature  of  statute,  and  the  statute  must  be  strictly  fol- 
lowed. Jurisdiction  can  only  be  obtained  and  retained  by 
compliance  with  the  requirements  of  the  statuta  If,  after 
the  due  giving  of  a  valid  notice  fixing  the  time  for  their  first 
meeting,  the  supervisors  do  not  make  and  file  their  decision 
and  award  of  damages  within  the  time  required  by  sec.  1269, 
they  lose  all  jurisdiction  of  the  proceeding.  Buhland  i\ 
Hazel  Qreen,  55  Wis.  664,  13  K  W.  877.  The  application 
of  these  principles  to  the  instant  case  show  that  the  judgment 

rendered  below  was  erroneous.     The  return  shows  that  no- 
VoL.  120—39 
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tice  of  hearing  was  ordered  and  given  for  May  ISth,  and  tbat 
at  that  time  the  supervisors  were  satisfied  that  it  had  been 
properly  served  and  posted.  These  facts  being  recited  in  the 
clerk's  minutes,  as  well  as  in  the  order  afterwards  made  by 
the  supervisors,  and  there  being  no  evidence  of  any  kind  to 
the  contrary,  they  must  be  considered  as  conclusively  estab- 
lished. What  might  be  the  result  had  the  notices  been  in- 
sufficient, or  not  properly  served  or  posted,  we  need  not  con- 
sider, because  that  case  is  not  here.  There  can  be  no  doubt 
that  under  the  facts  of  this  case  jurisdiction  was  lost  by  the 
failure  to  file  the  order  and  award  of  damages  within  the 
time  limited  by  sec.  1269.  The  longest  time  allowed  by  the 
statute  for  the  purpose  under  any  circumstances  is  forty  days 
from  the  day  fixed  by  the  notice  for  deciding  on  the  applica- 
tion {Euhland  v.  Hazel  Green,  supra),  and  that  time  had 
passed  long  before  the  order  of  August  7th  was  made.  When 
the  time  had  expired,  and  no  order  and  award  had  been  filed, 
the  statute  stepped  in  and  determined  the  fact  that  the  ap- 
plication had  been  refused.  It  was  as  really  and  eflFectually 
refused  as  if  a  formal  order  of  refusal  had  been  filed,  and 
under  the  terms  of  sec.  1283  it  could  not  be  acted  upon  again 
within  the  ensuing  year.  The  order  of  August  7th  should 
have  been  reversed. 

By  the  Court. — Judgment  reversed,  and  action  lemanded 
with  directions  to  reverse  the  proceedings  of  the  supervisors. 
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Kavanaugh,  Respondent,  vs.  City  of  Wausau,  Appellant 

February  5 — February  25,  190i, 

Municipal  corporations:  Committee  of  common  council:  Duties: 
Meetings:  Validity  of  committee* s  action:  Direction  of  verdict: 
Presumptions:  Rebuttal:  Ratification:  Contracts:  Warranty: 
Evidence  of  breach:  Remoteness:  Instructions  to  jury:  Preju- 
dicial error. 

1.  The  duties  of  a  committee  of  a  common  council  appointed  not 

only  to  buy  a  horse,  but  to  pass  upon  the  suitableness  of  the 
animal  for  the  purpose  for  which  it  is  intended,  are  more  than 
merely  ministerial  In  character. 

2.  In  such  case,  the  action  of  two  members  of  a  committee  of  three, 

in  contracting  for  the  horse  without  notice  to  their  associate, 
or  opportunity  for  him  to  participate  in  the  matter,  is  invalid, 
and,  in  an  action  against  the  city  for  the  purchase  price  for  the 
horse,  there  being  no  evidence  of  subsequent  ratification,  a  mo- 
tion for  a  directed  verdict  should  be  granted. 

Z,  Where  the  testimony  was  all  one  way,  that  two  members  of  a 
committee  of  three  met  without  previous  notice  or  concurrence 
In  the  matter,  and  transacted  the  business  of  a  committee 
without  the  other  member  knowing  that  any  such  transaction 
was  in  contemplation,  a  presumption  of  notice  to  the  non-par- 
ticipating member  of  the  committee,  or  consent  by  him  to  the 
act  of  his  asociates,  is  completely  rebutted. 

4.  In  an  action  for  the  purchase  price  of  a  horse,  alleged  to  have 
been  purchased  from  plaintiff  by  two  members  of  a  committee 
of  three  appointed  by  a  common  council,  without  previous  no- 
tice to  or  concurrence  by  the  non-participating  member,  the 
disallowance  of  the  claim  by  the  council  upon  the  report  of  the 
comptroller  that  the  horse  was  not  as  represented.  Is  not  a 
ratification  of  the  purchase,  unless  the  council,  when  such  ac- 
tion was  taken,  knew  the  facts  rendering  the  purchase  Invalid. 

6.  Where  the  unsound  condition  of  a  horse  at  the  time  of  purchase 
is  vital  to  the  defense  of  breach  of  warranty,  it  Is  error  to  ex- 
clude evidence,  tending  to  show,  that  the  same  unsoundness 
existed  nine  months  prior  to  the  purchase  and  continuously 
thereafter  down  to  the  sale. 

6.  In  such  case,  the  evidence  of  the  unsound  condition  at  the  early 

date  cannot  be  said  to  be  too  remote. 

7.  Where  a  decision  in  plaintiff's  favor  depends  largely  on  the 

weight  to  be  given  to  his  testimony,  it  is  prejudicial  error  to 
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refuse  a  requested  instruction,  in  substance,  that  in  judging  of 
the  credibility  of  plaintifCs  testimony,  the  Jury  may  properly 
consider  his  interest  in  the  result  of  the  trial,  the  temptation 
imder  the  circumstances  to  color  his  testimony  favorably  to 
himself,  and  everything  bearing  on  the  subject,  and  give  such 
evidence  such  weight  only  as  in  their  judgment  it  was  en- 
titled to,  and  that  a  like  test  should  be  applied  to  the  evidence 
of  each  of  the  witnesses  who  testified  in  the  case,  unless  such 
principle  is  embodied  in  the  general  charge. 
8.  Such  instruction  does  not  invade  the  province  of  the  Jury,  or 
violr.te  the  rule  that,  in  instructions  to  the  jury,  the  evidence 
of  one  witness  should  not  be  singled  out  and  given  prominence 
by  special  comment  thereon. 

Appeal  from  a  judgment  of  the  circuit  court  for  Marathon 
county :  W.  C.  Silveethobn,  Circuit  Judge.  Reversed. 
'  Action  to  recover  the  purchase  price  of  a  horse  allied  to 
have  been  sold  and  delivered  to  defendant  by  plaintiff,  for 
.  $100.  Plaintiff  filed  his  claim  with  the  city  clerk,  for  action 
by  defendant's  common  council.  The  claim  was  disallowed 
upon  the  report  of  the  comptroller  that  the  horse  was  not  as 
represented-  An  appeal  was  then  taken  to  the  circuit  court, 
where  formal  pleadings  were  filed.  Plaintiff  alleged  a  sale 
and  delivery  of  the  horse  to  the  city  at  the  agreed  price  of 
$100,  the  filing  of  his  claim  therefor,  and  the  disallowance 
thereof  as  before  stated.  Defendant  answered  by  general 
denial,  and  further  that  a  committee  of  the  council  consist- 
ing of  three  members  thereof  was  authorized  to  purchase  a 
horse  for  the  city ;  that  two  of  them,  without  any  notification 
to  the  other  of  a  meeting  to  consider  the  matter,  negotiated 
with  the  plaintiff  for  the  purchase  of  the  horse  in  question, 
and  made  such  purchase  so  far  as  they  had  authority  to  do  so, 
the  other  member  of  the  committee  not  being  consulted  in  the 
matter  or  having  any  notice  of  the  proceeding;  that  they 
acted  relying  upon  representations  made  by  plaintiff  that  the 
horse  was  right  in  every  way,  that  there  was  nothing  the  mat- 
ter with  him,  and  that  he  was  a  good  animal  for  driving  pur- 
'poses ;  that  soon  after  the  animal  was  delivered  the  dis'*overy 


23]  JANUARY  TERM,  1904.  613 

Kavanaugh  v.  Wausau,  120  Wis.  611. 

was  made  that  he  was  afflicted  with  chronic  rheumatism,  ten- 
der feet^  and  diseased  hoofs,  and  was  totally  unfit  for  driv- 
ing purposes  or  for  the  purpose  for  which  the  purchase  was 
made;  and  that  thereupon  it  was  returned  to  plaintiff,  every- 
thing being  done  within  the  'power  of  the  city  to  do  to  re- 
scind the  transaction.  Purther  facts  were  alleged  in  a  sep- 
arate defense  showing  a  fraudulent  warranty  and  breach 
thereof,  and  a  rescission  of  the  trade  on  that  ground.  A  sep- 
arate defense  was  stated  to  the  effect  that  no  valid  contract 
between  plaintiff  and  the  city  for  the  purchase  of  the  horse 
was  made. 

Upon  the  trial  the  evidence  was  undisputed  that  a  com- 
mittee w^s  empowered  to  buy  a  horse  as  alleged  in  the  an- 
swer, and  that  two  of  such  committee  acted  in  the  matter 
without  any  notification  to  the  other  of  any  meeting  for  that 
purpose,  and  without  any  participation  by  such  other  in  the 
matter,  as  alleged.  Also,  that  seasonably  after  the  horse  was 
delivered  and  the  discovery  made  that  he  was  infirm  and  not 
fit  for  driving  purposes,  it  was  returned  to  plaintiff  as  stated ; 
also  that  the  common  council  rejected  plaintiff's  claim  upon 
the  report  of  the  comptroller  that  the  horse  was  not  as  rep- 
resented. There  was  no  proof  that  the  council  knew  at  the 
time  of  such  rejection  the  facts  in  regard  to  the  arrangement 
having  been  made  with  plaintiff  by  two  members  of  the  com- 
mittee only,  without  notice  to  their  associate.  There  was 
evidence  tending  to  prove  the  warranty  pleaded,  and  of  its 
fraudulent  character ;  also  that  no  meeting  of  the  committee 
was  called  to  take  action  in  respect  to  the  purchase  of  the 
horse,  and  that  the  arrangement  was  made  with  plaintiff  at 
a  casual  meeting  between  him  and  two  members  of  the  com- 
mittee. 

Evidence  of  a  competent  witness  was  offered  by  defend- 
ant, to  the  effect  that  about  nine  months  prior  to  the  alleged 
sale  the  horse  was  afflicted  with  the  infirmities  charged  in 
the  complaint,  proper  questions  in  that  regard  being  asked. 
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The  evidence  was  iiiled  out  upon  the  ground  that  the  time 
was  too  remote,  the  court  remarking  that  it  "would  not -feel 
authorized  to  saj  because  the  mare  had  rheumatism  in  Au- 
gust that  she  had  it  the  following  May."  Counsel  for  de- 
fendant then  oflFered  to  prove  the  condition  of  the  horse  at 
the  early  date;  that  it  was  then  afflicted  with  chronic  rheuma- 
tism, and  that  its  condition  in  that  respect  continued  down 
to  the  time  of  the  transaction  in  question.  The  evidence  was 
ruled  out  as  incompetent,  immaterial  and  too  remote^ 

At  the  close  of  the  evidence  defendant's  counsel  moved  the 
court  for  a  directed  verdict,  which  was  overruled.  The  case 
was  submitted  to  the  jury  for  determination  on  all  the  issues. 
The  court  refused  to  give  an  instruction  requested  by  de- 
fendant's counsel  to  the  effect  that  it  was  proper  for  the  jury, 
in  weighing  plaintiff's  evidence,  to  consider  his  interest  in 
the  result  and  all  other  circumstances  bearing  on  his  credi- 
bility, and  that  they  should  subject  the  testimony  of  each  wit- 
ness to  a  like  test  in  determining  its  credibility  and  weight* 
The  verdict  was  for  the  plaintiff.  Judgment  was  rendered 
accordingly.  Exceptions  were  duly  taken  to  the  rulings  dis- 
cussed in  the  opinion. 

M.  B.  Rosenberry,  for  the  appellant 

For  the  respondent  there  was  a  brief  by  Browrij  Pradt  dCr 
Genrich,  and  oral  argument  by  Neal  Brown. 

Marshall,  J.  The  motion  of  appellant's  counsel  for  a 
verdict  was  based  on  the  theory  that  the  action  of  two  mem- 
bers of  the  committee,  in  contracting  for  the  horse  without 
notice  to  their  associate  or  opportunity  for  him  to  participate 
in  the  matter,  was  not  valid.  The  motion  was  overruled  on 
the  theory  that  a  committee  of  a  governing  body  intrusted  to 
do  a  particular  thing  of  a  public  nature,  though  requiring 
the  exercise  of  judgment,  may  act  when  a  majority  of  its 
members  are  present  and  concur;  and  that  when  action  is 
thus  taken  there  is  a  conclusive  presumption  that  all  essen- 
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tials  to  the  vaKdity  thereof  have  been  duly  complied  with. 
We  confess  nnfamiliarity  with  such  a  rule  True,  a  com- 
mittee may  act  by  a  majority  of  its  members  in  such  a  case 
as  the  one  in  question,  but  only  when  all  members  have  due 
opportimity  to  be  present,  and  in  the  absence  of  evidence  to 
the  contrary,  the  presumption  is  that  there  was  such  oppor- 
tunity; but  the  mere  circumstance  of  such  a  majority  action 
in  the  absence  of  the  minority  raises  no  conclusive  presump- 
tion that  such  minority  was  duly  notified  and  could  have  been 
present  by  making  a  reasonable  effort  to  do  so,  or  that  such 
minority  consented.  There  are  authorities  to  the  effect  that 
such  a  conmiittee,  empowered  to  perform  some  mere  minis- 
terial duty,  may  act  validly  by  concert  of  a  majority  regard- 
less of  notice  to  the  minority ;  and  some  cases  may  be  f oxmd — 
counsel  for  respondent  discovered  one  of  them — supporting 
the  validity  of  the  act  of  the  majority  of  a  committee  in  a 
matter  requiring  the  exercise  of  judgment  without  oppor- 
tunity for  the  minority  to  participate  in  the  proceedings.  But 
such  authorities  are  rare.  They  are  based  on  exceptional 
circumstances  and  probably  in  the  main,  if  not  universally, 
recognize  the  general  rule  to  be  that  such  a  committee  can 
act  validly  only  by  a  majority  vote  when  all  the  members  are 
either  present  or  have  been  notified  and  given  opportunity  to 
be  present  In  the  case  cited  by  counsel,  Gallup  v.  Tracy, 
25  Conn.  10,  the  court  said : 

'^e  make  no  question  that  the  general  principle  of  law 
is  that  public  agents  may  act  by  majorities  where  all  are  pres- 
ent or  when  all  have  notice  to  be  present,  and  generally  not 
otherwise.'' 

Many  cases  might  be  cited  to  the  same  effect,  mostly  quite 
ancient,  since  the  rule  is  so  elementary  that  it  is  rarely  called 
in  question  with  a  sufiicient  d^ree  of  success  to  require  a  re- 
statement of  it  in  published  decisions.  We  will  refer  to  the 
following:  Downing  v.  Sugar,  21  Wend.  178;  Orvndley  v. 
Barker,  1  Bos.  &  Pull.  229 ;  Dohson  v.  Fussy,  7  Bing.  305 ; 
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Green  v.  Miller,  6  Johns.  3S ;  Groton  v,  Hturlhurtj  22  Conn. 
178 ;  Martin  v.  Lemon,  26  Conn.  192 ;  Wilson  v.  WaltersvUle 
School  Diet.  46  Conn.  400 ;  Keeler  v.  Frost  22  Barb.  400 ; 
Perry  v.  Tynen,  22  Barb.  137 ;  1  Dillon,  Mun.  Corp.  §  283 
and  note. 

The  gist  of  what  the  court  said  in  Perry  v,  Tynen,  as  em- 
bodied in  the  syllabus,  is  in  harmony  with  the  language  of 
all  courts  in  speaking  on  the  subject  above  discussed : 

"In  cases  of  the  delegation  of  a  public  authority  to  three 
or  more  persons,  the  authority  conferred  may  be  exercised 
and  performed  by  a  majority  of  the  whole  number.  If  the 
act  to  be  done  by  virtue  of  such  public  authority  requires  the 
exercise  of  discretion  and  judgment — i.  e.,  if  it  is  a  judicial 
act — the  persons  to  whom  the  authority  is  del^ated  must 
meet  and  confer  together,  and  be  present  when  the  act  is  per- 
formed; or  at  least  a  majority  must  meet,  confer,  and  be 
present,  after  all  have  been  notified  to  attend." 

That  the  duty  which  devolved  upon  the  committee  in  ques- 
tion was  other  than  merely  ministerial  in  character,  seems 
evident.  They  were  required,  not  only  to  buy  a  horse,  but 
to  select  a  horse  to  be  bought^  passing  upon  the  suitableness 
of  the  animal  for  the  purposes  for  which  it  was  intended. 

The  learned  counsel  for  respondent  seem  to  have  labored 
industriously  to  discover  support  for  the  view  entertained  by 
the  learned  circuit  judge,  without  success.  The  only  an- 
tliority  cited  to  our  attention  applying  any  such  view  is 
Gallup  V.  Tracy,  25  Conn.  10,  and  that,  as  we  have  seen, 
does  not  support  it.  In  Wilson  v.  WaltersvUle  School  Dist. 
supra,  it  is  said  that  of  the  numerous  decisions  of  the  su- 
preme court  of  Connecticut  on  the  subject,  Gallup  v.  Tracy 
stands  alone  in  violating  the  common-law  doctrine  declared 
in  Martin  v.  Lemon.  Counsel  lay  great  stress  on  Downing 
V.  Bugar,  21  Wend.  178,  but  that,  though  an  extreme  case, 
goes  no  further  than  to  hold  that  in  circumstances  like  those 
before  us  the  presumption  that  the  absent  member  consented 
to  the  act  of  his  associates  should  prevail  in  the  absence  of 
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testimony  to  the  contrary.  The  testimony  here  is  all  one  way 
that  two  members  of  the  committee  met  without  previous  no- 
tice or  concurrence  in  the  matter,  and  made  the  trade  with- 
out the  other  member  of  the  committee  knowing  that  any 
such  transaction  was  in  contemplation.  In  the  face  of  that, 
the  presumption  of  notice  to  the  ncnparticipating  member 
of  the  committee,  or  consent  by  him  to  the  act  of  his  asso- 
ciates, is  obviously  most  completely  rebutted.  The  absent 
one  could  not  have  been  notified  of  a  meeting  that  was  never 
called.  He  could  not  have  consented  to  an  action  which  was 
not  official  and  of  which  he  had  no  knowledge  whatever.  To 
hold  in  such  circumstances  that  there  is  a  conclusive  pre- 
sumption of  concurrence  by  the  absent  member  of  the  com- 
mittee, as  did  the  trial  court,  would  open  the  door  wide  for 
the  perpetration  of  fraud  upon  municipalities  by  commit- 
tees of  their  governing  bodies,  which,  in  the  very  nature  of 
things,  must  be  entrusted  with  the  performance  of  many 
duties  of  a  discretionary  character  in  business  transactions. 
The  ruling  of  the  trial  court  was  clearly  wrong.  The  mo- 
tion for  a  directed  verdict  should  have  been  granted,  at  least 
unless  there  was  some  warrant  for  holding  that  the  unauthor- 
ized act  of  the  two  members  of  the  committee  was  subse- 
quently ratified. 

It  does  not  appear  from  the  judge's  charge  to  the  jury  that 
the  idea  of  ratification  was  indulged  in  upon  the  trial.  The 
cause  was  rested  solely  upon  the  theory  that  if  a  majority  of 
the  committee  agreed  with  respondent  as  to  the  purchase  of 
the  horse,  that  was  sufficient  on  the  question  of  whether  a 
valid  contract  in  that  regard  was  made  or  not^  irrespective 
of  whether  the  third  member  of  the  committee  had  any  op- 
portunity to  consider  the  matter.  The  learned  jujdge,  con- 
sistent with  his  decision  on  the  motion  to  direct  a  verdict, 
so  erroneously  instructed  the  jury.  "No  claim  is  now  made  of 
any  ratification  by  the  committee  of  the  imauthorized  trans- 
action by  the  two  members,  but  it  is  suggested  that  the  dis- 
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allowance  of  the  claim  by  the  common  conncil  upon  the 
port  of  the  comptroller  that  the  horse  was  not  as  represented^ 
was  in  effect  a  ratification  of  the  contract  and  rescission 
thereof.  There  would  be  mnch  force  in  that  if  there  wa& 
evidence  showing  that  the  common  cotincil,  when  such  action 
was  taken  knew  the  facts  rendering  the  transaction  with  re- 
spondent invalid.  It  is  elementary  that  the  infirmities  as 
to  the  validity  of  a  contract  made  by  one  ostensibly  for  and 
upon  the  authority  of  another  must  be  known,  actually  or 
constructively,  to  such  other,  else  his  conduct  in  respect  there- 
to cannot  be  construed  as  a  ratification  thereof.  That  rulea 
this  cftse  on  the  subject  in  favor  of  appellant. 

Complaint  is  made  because  of  the  exclusion  of  evidence 
regarding  the  condition  of  the  horse  some  nine  months  prior 
to  the  transaction  in  question,  upon  the  groxmd  that  the  trial 
judge  "would  not  feel  authorized  to  say  because  the  mare  had 
rheiunatism  in  August  that  she  had  it  the  following  May/'" 
It  seems  that  the  learned  judge  fully  appreciated  that  evi- 
dence of  the  condition  of  the  horse  as  to  soundness  at  the  time 
of  the  trade  was  vital  to  the  defense  of  breach  of  warranty, 
and  that  the  evidence  rejected  was  relevant  unless  the  time 
involved  was  too  remote.  Whether  such  evidence  was  com- 
petent was  a  matter  for  the  court  to  decida  Its  determina- 
tion could  not  be  disturbed  if  reached  legitimately,  unless 
manifestly  wrong.  Emery  v.  State,  101  Wis.  627,  647,  78 
N.  W.  145.  The  question  of  competency  respecting  evidence 
is  always  one  of  law  to  be  solved  by  the  court,  while  the 
questions  of  the  credibility  and  weight  of  evidence  are  mat- 
ters of  fact  for  the  jury.  If  the  test  to  be  applied  in  de- 
termining the  first  question  was  whether  the  evidence,  if 
true,  would  in  the  mind  of  the  trial  judge  establish  the  fact 
in  controversy,  it  is  obvious  that  the  court,  in  ruling  thereon, 
would  often  be  called  upon  to  determine  questions  of  credi- 
bility and  weight.  Such  is  not  the  test  If  evidence,  in  the 
judgment  of  the  trial  court,  if  true,  will  tend  within  reason- 
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able  probabilities  to  establish  the  matter  in  dispute  according 
to  the  claim  of  the  party  offering  it,  and  there  is  a  reason- 
able probability  of  the  truthfulness  thereof,  the  true  test  of 
competency  is  satisfied  and  the  evidence  should  be  admitted. 
Best,  Evidence  (International  ed.)  §  132.  The  court's  de- 
cision in  such  matter,  following  the  proper  test,  is  regarded' 
as  a  verity  unless  manifestly  wrong;  but  erroneous,  of  course, 
when  an  improper  test. is  applied.  The  evidence  as  to  the 
condition  of  the  horse  at  some  time  prior  to  the  alleged  sale 
was  competent  if  not  so  remote  but  that>  within  reasonable 
probabilities,  it  tended  to  show  the  animal's  condition  at  the 
time  of  the  sale.  That  was  not  passed  upon  by  the  trial  judge 
in  the  ruling  complained  of.  If  it  had  been,  end  unfavorably 
to  appellant,  the  decision  might  not  appear  so  manifestly 
wrong  as  to  warrant  disturbing  it  Evidence  should  have- 
been  produced  in  order  to  enable  the  trial  judge  to  rule  in- 
telligently, tending  to  show  that  if  the  horse  was  affected  with- 
rheumatism  at  the  early  date  that  fact  would  tend  to  show 
that  the  manifestations  at  the  time  of  or  immediately  after 
the  alleged  sale  were  attributable  to  the  same  cause.  How- 
ever, when  appellant's  counsel  offered  to  show  that  the  horse 
was  afflicted  with  rheumatism  at  the  early  date  and  continu- 
ously thereafter  down  to  the  time  of  the  sale,  and  was  not 
permitted  to  do  so,  error  was  clearly  committed  of  a  most 
serious  character.  Such  evidence  not  only  tended  to  show 
that  the  horse  was  imsound  to  a  degree  rendering  it  unfit  for 
the  use  intended  by  appellant,  contrary  to  respondent's  rep- 
resentations in  that  regard,  but  that  he  corruptly  misrepre- 
sented the  condition  of  the  horse. 

The  instruction  requested,  to  the  effect  that  in  judging  of 
the  credibility  of  plaintiff's  evidence  the  jury  might  properly 
consider  his  interest  in  the  result  of  the  trial,  the  temptation 
under  the  circumstances  to  color  his  testimony  favorably  to 
himself,  and  everything  bearing  on  the  subject,  and  give 
such  evidence  such  weight  only  as  in  their  judgment  it  was 
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entitled  to,  and  that  a  like  test  should  be  applied  to  evidence 
of  each  of  the  witnesses  who  testified  in  the  case,  was  a  cor- 
rect statement  of  a  legal  principle.  It  was  not  only  proper 
for  the  jury  to  consider  the  interest  of  plaintiflF  in  the  result 
of  the  trial,  and  every  other  circumstance  appearing  in  the 
ease  reasonably  calculated,  in  any  view  thereof,  to  throw  li^t 
upon  its  credibility  and  weight,  and  to  subject  the  evidence 
t)f  each  witness  who  testified  to  a  like  test,  but  it  was  their 
duty  to  do  so ;  and  the  instruction  might  properly  have  been 
framed  so  as  not  to  convey  the  idea  to  the  jury  that  it  was 
tjompetent  for  them,  in  their  discretion,  to  emit  such  test. 
The  instruction  being  correct  in  principle  applicable  to  the 
case — peculiarly  so  since  a  decision  in  respondent's  favor 
depended  largely  upon  the  weight  to  be  given  to  his  evi- 
dence— ^and  such  principle  not  being  in  any  respect  embodied 
in  the  general  charge,  prejudicial  error  was  committed  in 
refusing  it.  Framed  as  it  was,  so  as  to  indicate  to  the  jurj" 
that  the  evidence  of  each  witness  should  be  subjected  to  the 
same  test  as  the  one  applied  to  that  of  the  plaintiff  in  deter- 
mining the  weight  to  be  given  thereto,  it  did  not  invade  the 
province  of  the  jury  or  violate  the  rule  that  the  evidence  of 
one  witness  should  not  be,  in  the  instructions,  singled  out  and 
given  prominence  by  special  comment  thereon.  Chicago 
<£  A.  B.  Co.  V.  Anderson,  166  111.  572,  46  N.  E.  1125; 
Pennsylvania  Co.  v.  Versten,  140  111.  637,  30  N.  E.  540; 
McDonell  v.  Rifle  Boom  Co.  71  Mich.  61,  38  N.  W.  681; 
People  V.  Knapp,  71  Cal.  1, 11  Pac.  793. 

By  the  Court. — The  judgment  is  reversed,  and  the  cause 
remanded  for  a  new  trial. 
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Stbasseb,  Respondent,  vs.  Goldbeeg,  Appellant. 

February  5— February  25,  lOO^. 

Replevin:  Special  verdict:  Court  and  jury:  Appeal:  Affirmance  and 
reversal:  Evidence:  Instructions  to  jury:  Witnesses:  Credi- 
bility: Damages. 

1.  Where,  on  a  specific  question  submitted  as  part  of  a  special  ver- 

dict, the  evidence  is  conflicting^  it  is  not  error  to  refuse  to 
change  the  answer  of  the  Jury  and  for  judgment  in  accordance 
with  the  requested  change. 

2.  In  an  action  of  replevin  the  defendant  claimed  under  a  chattel 

mortgage  executed  by  plaintiff's  son,  and  Introduced  evidence 
to  the  effect  that  plaintiff  herself  represented  that  the  prop- 
erty belonged  to  the  son.  This  was  contradicted  by  the  plaintiff. 
The  jury,  in  answer  to  speciflc  questions  of  a  special  verdict,, 
found  that  plaintiff  did  not  knowingly  permit  the  son  to  hold 
out  or  represent  to  the  defendant,  without  objections  on  her 
part,  that  the  son  was  the  owner  of  the  property,  and  that  the 
defendant,  at  the  time  of  taking  the  chattel  mortgage,  be- 
lieved that  the  son  owned  the  property  and  acted  thereon.  Held^ 
that  the  special  verdict  was  incomplete  in  that  it  contained  no 
finding  as  to  whether  the  plaintiff  held  out,  declared,  or  ad- 
mitted the  property  belonged  to  her  son. 

3.  Such  verdict  is  further  incomplete  in  that  it  contained  no  find- 

ing as  to  whether  plaintiff  knew,  or  ought  reasonably  to  have 
anticipated,  that  defendant  might,  in  reliance  on  ker  state- 
ment, act  to  his  injury,  where  there  was  evidence  from  which 
the  jury  might  have  drawn  the  inference  that  the  plaintiff 
ought  reasonably  to  have  anticipated  that  defendant  asked 
her  a  question  as  to  the  ownership  of  the  property  for  some 
material  purpose,  and  was  likely  to  act  in  reliance  upon  the 
belief  in  the  son's  ownership. 

4.  In  such  case,  it  is  error  to  refuse  to  permit  defendant  to  testify 

that  he  did  rely  on  plaintiff's  statement  as  to  the  ownership 
of  the  property  in  taking  his  chattel  mortgage.  Defendant's- 
mental  process  was  a  fact  as  to  which  his  direct  evidence  was 
admissible,  notwithstanding  it  might  also  be  established  or 
refuted  by  Inferences  from  the  circumstances  and  his  conduct. 

5.  Defendant  requested  an  instruction,  which  called  attention  to 

the  interest  of  the  plaintiff  and  the  duty  of  the  Jury  to  con- 
sider such  interest  in  passing  on  the  credibility  of  her  testi- 
mony, closing  with  the  direction:  "Tou  are  also  to  subject  all 
the  testimony  of  all  the  witnesses  to  the  same  test,"  which 
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was  refused.  The  court  gave  general  Instructions  that  the  in- 
terest of  all  witnesses  was  to  be  coniridered  and  whether  such 
interest  affected  their  testimony.  Held,  that  while  the  re- 
quested instruction  stated  a  correct  rule  of  law,  its  refusal  was 
proper,  when  it  appeared  that  plaintiff  was  not  the  only  in- 
terested witness,  and  the  instruction  might  have  erroneously 
impressed  the  Jury  to  have  discriminated  her  from  the  others. 
Kavanaugh  v,  Waiisau,  ante,  p.  611,  distinguished. 

•6.  Where  on  the  trial  of  a  cause  witnesses  are  contradicted,  ^ther 
by  their  own  statements  or  by  other  testimony,  and  the  court 
fails  to  give  any  instructions  whatever  upon  the  right  of  the 
jury  to  disregard  the  uncorroborated  testimony  of  a  witness 
whom  they  believe  to  have  wilfully  sworn  falsely  to  any  ma- 
terial matter,  it  is  error  to  refuse  a  correct  requested  instruc- 
tion as  to  the  rule  of  faUus  in  uno,  faUus  in  omnilntt. 

7.  Where  the  plaintiff  has  taken  possession  of  the  property  in  dis- 
pute under  a  writ  of  replevin,  and  defendant  claims  the  same 
by  virtue  of  a  chattel  mortgage  given  by  plaintiff's  son  under 
circumstances  which  may  amount  to  an  estoppel,  it  is  error  to 
exclude  evidence  as  to  the  necessary  expenses  incurred  by  de- 
fendant in  seizing  and  reclaiming  the  property  after  they  had 
been  transferred  by  the  son  to  a  purchaser,  since,  if  the  mort- 
gage 13  valid  against  the  plaintiff,  such  expenses  might,  by  its 
terms,  be  realized  out  of  the  mortgaged  property,  and  might 
affect  the  amount  of  defendant's  recovery  in  event  of  the  non- 
return of  the  replevied  property. 

Appeal  from  a  judgment  of  the  circuit  court  for  Marathon 
county:  W.  C.  Silvebthorn,  Circuit  Judge.    Reversed. 

Action  of  replevin  for  team  of  horses  alleged  by  the  com- 
plaint to  be  owned  by  the  plaintiff,  and  wrongfully  detained 
by  the  defendant.  The  answer  denied  all  of  the  complaint 
except  the  detention  by  the  defendant;  alleged  his  possession 
to  be  by  virtue  of  a  chattel  mortgage  executed  by  John  Stras- 
ser,  son  of  the  plaintiff,  whom  the  answer  allied  to  have 
been  the  owtier;  but  further  alleged  that  for  many  years  he 
liad  held  himself  out  as  owner,  with  the  knowledge  of  the 
plaintiff,  and  with  her  permission;  also  that  she,  by  direct 
statement  and  otherwise,  had  held  him  out  as  the  owner  be- 
fore the  making  of  the  chattel  morl^^a^;  and  that  the  de- 
fendant took  the  same  relying  on  such  conduct  on  her  part. 
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It  also  alleged  that  a|ter  the  making  of  the  chattel  mortgage 
the  property  was  taken  to  another  county  by  John  Strasser, 
and  there  conveyed  by  bill  of  sale  to  third  parties;  that 
plaintiff,  having  knowledge  of  that  fact  and  of  defendant's 
Kjlaim  to  the  property  under  the  chattel  mortgage,  and  that, 
relying  upon  such  claim,  he  was  about  to  incur  expense  in 
reclaiming  the  property  from  said  grantee,  and  having  full 
opportunity  to  notify  him  of  her  claim  thereto,  failed  and 
neglected  so  to  do,  but  permitted  him,  relying  upon  his  chat- 
tel mortgage  title,  to  incur  necessary  expense  of  $75  in  re- 
<;laiming  and  bringing  back  the  horses.  By  all  such  conduct 
defendant  claimed  plaintiff  to  be  estopped  to  claim  the  prop- 
•erty,  or  any  part  thereof.  Evidence  was  offered  at  least  tend- 
ing to  establish  all  the  allegations  of  the  answer.  A  special 
verdict  was  taken,  all  of  the  material  questions  except  the 
second  and  third  being  answered  by  the  court,  to  the  effect 
that  plaintiff,  and  not  John  Strasser,  was  the  owner  of  the 
borses ;  that  she  had  knowledge  of  the  giving  of  the  chattel 
mortgage  about  two  months  after  its  delivery,  and  of  the 
seizure  by  the  grantees  in  the  bill  of  sale  in  Qates  county, 
and  that  defendant  was  intending  to  reclaim  the  same  under 
bis  mortgage — ^all  before  he  did  so.  The  second  question, 
answered  in  the  negative  by  the  jury,  was  whether  the  plaint- 
iff knowingly  permitted  John  Strasser  to  hold  out  or  repre- 
sent io  the  defendant,  without  objection  on  her  part,  that  he 
(John)  was  the  owner  of  the  team.  The  third  question,  an- 
swered in  the  affirmative  by  the  jury,  was  whether  the  de- 
fendant at  the  time  of  taking  the  chattel  mortgage,  believed 
that  John  was  the  owner,  and  acted  thereon.  Defendant 
moved  to  change  the  answer  to  the  second  question  from 
"ITo"  to  "Yes,"  and  that  upon  the  verdict  so  amended  he 
have  judgment;  also  that  the  verdict  be  set  aside,  and  a  new 
trial  granted ;  both  of  which  motions  were  refused,  and  judg- 
ment rendered  in  plaintiff's  favor  for  possession  and  nominal 
clamages,  from  which  the  defendant  appeals. 
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For  the  appellant  there  was  a  brief  ^by  Kreutzer,  Bird  £r 
Rosenberry,  and  oral  argument  bj  M,  B.  Rosenberry. 

For  the  respondent  there  was  a  brief  by  Brown,  Pradt  & 
Oenrich,  and  oral  argument  by  Neal  Brovm.  • 

\ 

DoDOE^  J.  The  first  contention  of  appellant,  to  the  effect 
that  the  court  erred  in  refusing  to  change  the  answer  to  the 
second  question  of  the  special  verdict  from  "No'*  to  "Tes/*^ 
and  to  thereupon  render  judgment  in  favor  of  the  defendant^ 
must  be  overruled.  There  is  evidence  on  the  part  of  the 
plaintiff  in  contradiction  of  any  knowledge  on  her  part  of 
her  son's  conduct  in  holding  himself  out  as  the  owner  of  the^ 
horses;  hence  the  specific  question  whether  she  knowingly 
permitted  him  to  do  so  was  one  for  the  jury. 

In  this  connection  appellant  presses  upon  our  attention 
certain  testimony  in  the  case  to  the  effect  that  plaintiff  her- 
self represented  the  horses  to  belong  to  her  8on«  This^  how- 
ever, is  contradicted  by  her,  and  could  not  justify  the  court 
in  deciding  the  fact.  It,  however,  does  support  a  further 
contention  made,  to  the  effect  that  the  special  verdict  is  in- 
complete in  that  it  contains  no  finding  as  to  whether  she  her- 
self held  out,  declared,  or  admitted  the  horses  to  belong  to- 
her  son  John.  The  answier  asserts  not  only  the  son's  conduct 
with  her  knowledge,  but  also  her  own  express  representation, 
and  the  defendant  testifies  to  such  declaration.  She  denies 
it.  The  issue  therefore  was  one  squarely  framed  by  the^ 
pleadings,  and  each  side  supported  by  evidenca  Although 
she  may  not  have  known  of  her  son's  conduct,  nevertheless 
she  might  be  estopped  by  this  conduct  of  her  own,  if  imder 
such  circumstances  that  she  ought  reasonably  to  have  antici- 
pated that  the  defendant  might  rely  and  act  thereon,  and  if 
he  did  so.  It  is  the  duty  of  the  trial  court  to  frame  the  spe- 
cial verdict,  and  to  include  therein  every  material  issue 
raised  by  the  pleadings  and  evidenca  A  judgment  cannot 
be  entered  upon  a  verdict  which  fails  to  do  this,  if  the  omitted 
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issue  might  have  been  so  resolved  as  to  prevent  such  judg- 
ment. That  is  clearly  the  case  here^  and  the  judgment  in 
favor  of  the  plaintiff  should  not  have  been  entered  upon  this 
defective  verdict  OHiel  v.  C,  M.  &  81.  P.  B.  Go.  89  Wis. 
127,  61  K  W.  289;  HUdman  v.  Phillips,  106  Wis.  611,  82 
N.  W.  566.  The  only  escapeirom  the  conclusion  above  stated 
would  be  upon  a  conclusive  showing  that  plaintiff  neither 
knew  nor  ought  reasonably  to  have  anticipated  that  defend- 
ant might,  in  reliance  on  her  statement^  act  to  his  injury,  or 
that  he  did  not  so  act ;  or  perhaps  upon  an  entire  absence  of 
evidence  of  either  such  facts.  The  latter — ^namely,  the  acting 
by  defendant — ^is  perhaps,  though  ambiguously,  found  by  the 
jury  in  answering  question  3,  but  as  to  the  former  of  these 
facts  the  verdict  is  silent,  and  therefore  further  defective^  if 
there  was  any  evidence  upon  it  to  support  different  conclu- 
sions. That  there  was  such  evidence  we  are  persuaded.  De- 
fendant was  notoriously  in  the  business  of  buying  and  selling 
horses.  He  and  a  customer,  according  to  some  testimony, 
made  a  special  trip  to  plaintiff's  farm,  and  asked  if  she  had 
any  horses  to  sell,  to  which  she  answered  in  the  negative, 
whereupon  he  asked  to  whom  the  team  in  question  belonged, 
and  she  replied  that  it  belonged  to  her  son  John.  From  this, 
if  they  believed  it,  a  jury  might  have  drawn  the  inference 
that  she  ought  reasonably  to  have  anticipated  that  defend- 
ant asked  the  question  for  some  material  purpose,  and  was 
likely  to  act  in  reliance  upon  belief  in  John's  ownership. 
Two  Rivers  Mfg.  Co.  v.  Day,  102  Wis.  328,  78  N.  W.  440. 

In  this  immediate  connection  we  may  mention  an  assign- 
ment of  error  predicated  upon  the  court's  refusal  to  permit 
defendant  to  testify  that  he  did  rely  on  this  statement  in  t^^k- 
ing  his  chattel  mortgaga  Such  ruling  was  clearly  errone- 
ous. Defendant's  mental  process  was  a  fact  as  to  which  his 
direct  evidence  was  admissible.  Curran  v.  A.  H.  Stange  Co^ 
98  Wis.  598,  607,  74  K  W.  377 ;  YerJces  v.  N.  P.  R.  Co.  112 
Wis.  184,  195,  88  N.  W.  33.    It  was  also  a  fact  as  to  which 
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the  burden  of  proof  rested  on  hint,  Simonsen  v.  Stachle- 
vncz,  82  Wis.  338,  52  N.  W.  310;  Mygatt  v.  Tarbell,  85 
Wis.  457,  467,  56  N.  W.  1031.  It,  of  conrse,  might  also  be 
established  or  refuted  by  inference  from  the  circumstances 
and  conduct  themselveB  (Vilas  v.  Mason,  25  Wis.  310,  324), 
but  direct  evidence  could  not  thereby  be  rendered  inadmis- 
sibla 

An  instruction  was  requested  by  defendant,  and  refused, 
which,  with  much  detail,  called  attention  to  the  interest  of 
the  plaintiff  and  the  duty  of  the  jury  to  consider  such  inter- 
est in  passing  on  the  credibility  of  her  testimony;  such  in- 
struction closing  with  the  direction,  "You  are  also  to  subject 
all  the  testimony  of  all  the  witnesses  to  the  same  test."  The 
court  gave  a  general  instruction  that  Hie  interest  of  aU  wit- 
nesses in  the  controversy  was  to  be  considered  and  whether 
such  interest  affected  their  testimony.  While  the  instruction 
so  requested  states  a  correct  rule  of  law,  we  nevertheless  think 
its  refusal  proTier  imder  the  circumstances.  The  plaintiff 
was  not  the  only  interested  witness,  and  it  might  well  have 
erroneously  impressed  the  jury  to  have  discriminated  her 
from  the  others.  This,  as  has  often  been  said,  is  a  field 
fraught  with  danger.  The  court  properly  and  wisely  made 
no  discrimination  between  the  different  witnesses,  but  in- 
formed the  jury  of  their  duty  to  consider  the  interest  of  each 
as  bearing  upon  his  or  her  credibility.  The  situation  is  dis- 
tinguishable from  that  in  Kavanaugh  v,  Wausau,  ante, 
p.  611,  98  N.  W.  551,  where  there  was  no  other  interested 
witness  than  the  one  mentioned  in  the  requested  instruction, 
and  where  the  court  failed  to  give  any  charge  as  to  the  effect 
of  interest  upon  the  credibility  of  witnesses] 

There  was  also  requested  by  the  defendant,  and  refused, 
an  entirely  correct  instruction  as  to  the  rule  of  ''falsus  in 
wno,  faisus  in  omnibus/'  Some  of  the  plaintiff's  witnesses 
were  so  contradicted,  either  by  their  own  statement  or  by 
other  testimony,  that  the  field  was  open  for  the  application 
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of  this  rule.  The  court  not  only  refused  the  instruction  re- 
quested, but  failed  to  give  any  whatever  upon  the  right  of 
the  jury  to  disregard  the  uncorroborated  testimony  of  a  wit- 
ness whom  they  believed  to  have  wilfully  sworn  falsely  to 
any  material  matter.  In  this  there  was  error.  Upon  a  trial 
presenting  such  a  situation  it  is  the  duly  of  the  trial  court 
to  inform  the  jury  as  to  this  rule.  A  breach  of  that  duty 
may  not  be  reversible  error  in  the  absence  of  specific  request, 
but  when,  in  such  a  case,  request  is  made  and  refused,  error 
is  committed,  which,  in  the  present  situation,  appears  to  us 
to  have  been  prejudicial. 

The  remaining  assignment  of  error  is  upon  the  exclusion 
of  evidence  as  to  the  necessary  expenses  incurred  by  defend- 
ant in  seizing  and  reclaiming  the  horses  after  they  had  been 
taken  to  Gates  coxmiy  and  transferred  by  John  Strasser  to  a 
purchaser  there.  The  evidence  was  clearly  admissible.  If 
the  mortgage  is  valid  against  the  plaintiff,  any  necessary  ex- 
penses incurred  by  defendant  may,  by  virtue  of  its  terms, 
be  realized  out  of  the  mortgaged  property,  and  might  well 
affect  the  extent  of  defendant's  interest  therein,  and  there- 
fore the  amount  of  his  recovery  of  damages  in  event  of  non- 
return of  the  replevied  property  now  in  plaintiff's  possession. 

We  find  no  other  assignments  of  error  necessary  of  dis- 
cussion. For  the  reasons  already  stated,  a  neiw  trial  is  un- 
avoidabla 

By  the  Covrt. — ^Judgment  reversed,  and  cause  remanded 
for  a  now  trial 
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Dbinewinb  and  others,  Respondents,  vs.  Gbuells  and  wife. 

Appellants. 

Fehruary  S^Fehruary  23,  1904. 

Witnesaea:  Adverse  examination:  Tranaadiana  toith  person  aince  de- 
ceaaed:  Competency:  Deeda:  Mortgagea:  Betting  aaide:  Undue 
infiuence:  Evidence, 

1.  A  father  gaye  a  mortgage  to  his  son-in-law  and  afterwards  the 

father  delivered  to  him  a  deed  of  the  same  premises  and  the 
son-in-law  satisfied  the  mortgage. '  In  an  action  hy  children, 
after  the  father's  death,  to  set  aside  the  mortgage  and  deed 
because  obtained  by  fraud  and  undue  infiuence,  the  plaintiffs 
examined  the  son-in-law  as  an  adverse  party,  under  the  au- 
thority of  sec  4068,  Stats.  1898,  as  to  the  execution  of  the  two 
instruments,  and  called  out  testimony,  to' the  effect  that  the 
only  consideration  paid  therefor  was  the  support  and  care  of 
the  father  for  the  last  five  or  six  years  of  his  life,  his  doctor 
bills,  funeral  expenses  and  |15  in  money.  Held,  that  the  plaint- 
iffs thereby,  under  sec.  4069  (precluding  a  party  from  testify- 
ing as  to  transactions  and  communications  with  persons  since 
deceased,  except  under  certain  situations),  opened  the  door  for 
the  admission  of  testimony  of  defendants  as  to  the  exact  con- 
sideration for  the  instruments. 

2.  Influence  or  importunity,  to  be  undue,  must  destroy,  or  at  least 

impair  or  prevent,  free  agency. 

3.  In  an  action  to  set  aside  a  deed  and  mortgage  alleged  to  have 

been  obtained  by  fraud  and  undue  influence,  the  evidence  ex- 
amined, and  held  not  to  sustain  findings  of  undue  influence. 

4.  In  such  cases,  the  judgment  is  not  to  rest  on  mere  suspicion  or 

assumption,  or  on  flndings  that  rest  largely  upon  the  exist- 
ence of  ill  feeling  and  opportunity  to  stimulate  ill  feeling. 

Appeal  from  a  judgment  of  the  circuit  court  .for  Clark 
coimty :  James  O'Neill,  Circuit  Judge.    Reversed. 

It  appears  from  the  record,  and  is,  in  effect,  found  by  the 
court,  that  Larry  Drinkwine,  Sr.,  died  intestate  Novem- 
ber 13,  1901,  at  the  age  of  eighty-one,  leaving,  him  surviv- 
ing, five  children,  the  youngest  of  which  was  thirty  years  of 
age.  The  three  sons  and  the  youngest  daughter  commenced 
this  action  March  3,  1902,  against  the  other  daughter,  ViUar 
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and  her  husband.  Otto  Oruelle,  to  concel  and  set  aside  a 
mortgage  executed  by  the  deceased  to  the  defendant  Otto 
April  10^  1897,  on  eighty  acres  of  land  then  owned  by  him, 
and  upon  which  he  and  the  defendants  then  resided,  and 
which  mortgage  purported  to  secure  the  payment  of  $3,000, 
according  to  the  terms  of  a  promissory  note  for  that  amount, 
and  was  recorded  April  12, 1897 ;  and  also  to  cancel  and  set 
aside  a  warranty  deed  of  the  same  land  to  the  defendant 
Otto,  executed  by  the  deceased  February  18,  1901,  and  re- 
citing a  consideration  of  $1,  and  purporting  to  be  given  in 
satisfaction  of  the  mortgage,  and  which  deed  was  recorded 
February  19,  1901,  and  to  have  the  title  to  said  real  estate 
adjudged  to  be  in  the  four  plaintiffs  and  the  defendant  VUla 
share  and  share  alike,  to  each  an  undivided  one  fifth  inter- 
est thereof,  on  the  ground  that  the  mortgage  and  deed  were 
respectively  procured  by  the  fraud  and  undue  influence  of 
the  defendants  on  the  deceased  when  he  was  weak  and  feeble 
in  mind  and  body.  The  defendants  answered  by  way  of  ad- 
missions, denials,  and  counter  allegations.  At  the  close  of 
the  trial  the  court  found  as  matters  of  fact,  in  effect,  in  addi- 
tion to  the  facts  stated,  that  the  deceased  was  during  his 
whole  life  illiterate,  and  unable  to  read  or  write;  that  at  the 
time  of  his  death  and  for  five  years  prior  thereto  he  had  been 
eccentric,  childish,  easily  influenced,  became  angry  at  trifles, 
was  excitable,  of  strong  prejudices,  his  faculties  (eyesight 
and  hearing)  somewhat  impaired,  and  had  transacted  no 
business  except  as  stated;  that  his  wife  died  in  September, 
1896 ;  that  at  that  time  his  son  Oeorge,  who  was  then  un- 
married, had  been  living  with  him  and  working  the  farm 
for  eleven  years  after  he  became  of  age;  that  during  that 
time  his  father  gave  him  a  deed  of  the  farm,  which  was  never 
recorded,  and  which  he  returned  to  his  father  to  keep  for 
him,  but  never  got  it  afterwards ;  that  when  his  mother  died, 
in  September,  1896,  Oeorge  left  the  farm,  and  the  defend- 
ants  moved  onto  the  place,  and  the  deceased  made  his  home 
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with  them ;  that  thereupon  the  deceased  became  cold  and  un- 
friendly toward  the  plaintiffis,  and  ceased  to  counsel  witli 
them;  that  the  mortgage  and  deed  were  each  given  without 
consideration,  and  by  undue  persuasion,  importunity,  and 
influence  exercised  by  the  defendants  over  the  deceased ;  that 
some  time  between  the  giving  of  the  mortgage  and  the  deed 
the  deceased  executed  to  the  defendant  Ot^o  a  biU  of  sale  of 
his  personal  property;  that  during  the  five  years  before  he 
died  the  deceased  drew  a  pension  from  the  United  States  of 
$12  per  month ;  that  the  defendants  fraudulently  concealed 
from  the  plaintiffs  and  others  the  real  transactions  in  obtain* 
ing  the  bill  of  sale  and  deed  by  falsely  and  fraudulently 
claiming  to  have  paid  full  value  for  the  same  in  cash ;  that 
during  the  five  years  the  deceased  lived  with  the  defendants 
they  in  some  manner  prejudiced  him  against  Qeoi-ge  by  con- 
vincing him  that  George  had  forged  his  name  to  a  note  for 
$700,  and  prejudiced  him  against  the  plaintiff  Yiola  by  con- 
vincing  him  that  she  was  not  lawfuUy  married  to  the  man 
with  whom  she  was  living.  And  as  conclusions  of  law  the 
court  found,  in  effect,  that  the  plaintiffs  were  entitled  to  the 
relief  demanded  in  the  complaint;  that  the  mortgage  and 
deed  were  procured  by  the  defendants  through  their  fraud 
and  undue  influence  practiced  upon  the  deceased  during  his 
lifetime,  and  should  be  canceled  and  set  aside;  that  the  de- 
fendants and  all  persons  claiming  under  them  since  the  filing 
of  the  notice  of  the  pendency  of  this  action  be  forever  barred 
against  having  or  claiming  any  right  or  title  to  the  lands  de- 
scribed adverse  to  the  plaintiffs,  except  as  to  such  interest 
therein  as  the  defendant  VUla  may  have  inherited  as  one  of 
the  heirs  of  the  deceased ;  that  the  plaintiffs  are  entitled  to 
their  costs  in  the  action,  and  ordered  judgment  to  be  entered 
accordingly.  From  the  judgment  so  entered  the  defendants 
bring  this  appeal. 

For  the  appellants  there  was  a  brief  by  Sturdevani  & 
Clark,  and  oral  argument  by  L,  M,  Sturdevani. 
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For  the  respondents  there  was  a  brief  by  /.  J?.  £  C.  R. 
Siurdevant  and  8.  M.  Marsh,  and  oral  argument  by  C.  R. 
Sturdevant 

Cassodat,  C.  J.  It  is  evident  that  the  intestate  Avas  an 
eccentric  man,  with  peculiarities  of  temper,  disposition,  and 
habits.  He  was  easily  excited,  and  became  angry  at  trifles, 
and  was  strong  in  his  prejudices,  and  set  in  his  notions,  nis 
qualities  of  head  and  hearr  were  necessarily  known  to  his 
children,  as  indicated  by  their  intercourse  at  times  and  want 
of  intercourse  at  other  times.  But  the  trial  court  held,  and 
counsel  concede,  that  there  is  no  evidence  "of  such  mental 
unsoundness  as  would  warrant  the  court  in  finding  that  the 
deceased  was  incapable  of  executing  the  instruments  in  ques- 
tion." Having  the  mental  capacity  to  execute  the  mortgage 
and  deed  in  question,  it  must  be  conceded  that  the  intestate 
had  the  legal  right  of  his  own  free  will  to  convey  his  farm 
to  whomsoever  he  pleased,  regardless  of  the  moral  obligations 
which  parents  ordinarily  feel  toward  all  their  children.  It 
may  be  questionable  whether  the  intestate  was  ever  impressed 
with  any  such  moral  obligations.  Tears  before  his  wife  died 
he  had  voluntarily  conveyed  the  farm  to  his  son  Oeorge,  with 
no  expectation  of  receiving  anything  in  return  except  care 
and  support  Oeorge  was  unmarried,  and  about  thirty-five 
years  of  age,  when  his  mother  died.  Upon  the  death  of  his 
mother  he  and  his  father  were  left  alone  on  the  farm.  Mani- 
festly, his  experience  had  been  such  that  he  did  not  wish  to 
remain  longer  on  the  farm.  Years  before  he  had  received 
a  deed  of  the  farm  from  bis  father,  and  returned  it  to  him 
to  keep  for  him,  and  never  asked  for  it  nor  received  it  after- 
wards. The  intestate  was  seventy-six  years  of  age  when  his 
wife  died,  and  the  next  day  after  her  fimeral  he  asked  his 
eldest  son,  Lwrry,  Jr.,  what  would  be  the  best  thing  for  him 
to  do  in  view  of  the  fact  that  he  had  nobody  to  keep  house 
for  him ;  and  Larry  told  him  that  he  "thought  the  best  thing 
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he  could  do  was  to  g^  Otto  to  stay  on  the  place,  a^d  he  could 
work  the  place— rent  it  or  woric  it  any  way  to  his  satLsf  ac- 
tion/' and  that  then  was  the  time  to  make  the  arrangement 
with  Otto  and  VUla,  who  were  present;  and  the  intestate 
then  said  that  he  would  like  to  have  Otto  and  Villa  stay  with 
him^  and  keep  house,  and  do  the  work,  and  that,  if  they  did, 
at  least  for  the  winter,  he  would  pay  them  what  was  right ; 
and  an  arrangement  was  then  made,  and  the  defendants  then 
moved  upon  the  place,  and  they  t^mained  there  until  he  died. 
The  intestate  had  but  two  daughters,  and  it  was  natural  that 
he  would  want  to  live  with  one  of  them.  About  seven  months 
after  the  death  of  the  wife  the  intestate  gave  to  Otto  the 
mortgage  in  question,  and  nearly  four  years  after  that  he 
gave  to  him  the  deed  in  question.  The  precise  consideration 
of  the  mortgage  and  deed  in  question  does  not  appear.  The 
offer  of  the  testimony  of  the  defendants  tending  to  show  such 
consideration,  or  the  agreement  upon  which  such  mortgage 
and  deed  were  given^  was  excluded  by  the  court  on  the 
ground  that  it  called  for  transactions  between  them  and  the 
deceased  within  the  meaning  of  sec  4069,  Stats.  1898.  And 
yet  the  plaintiffs  had  previously  called  the  defendants,  and 
examined  them  as  adverse  parties,  imder  sec.  4068,  as  to  the 
giving  of  the  mortgage  and  the  deed  by  the  deceased  to  the 
defendant  Otto;  that  the  only  consideration  paid  therefor 
was  the  support  and  care  of  the  old  man  for  the  last  five  or 
six  years  of  his  life  and  his  doctor's  bills  and  funeral  ex- 
penses and  $15  in  money;  that  the  defendants  went  with  the 
deceased  to  town  at  the  time  the  mortgage  was  executed,  and 
also  at  the  time  the  deed  was  executed ;  that  Otto  received  a 
transfer  of  the  personal  property  before  he  received  the  deed ; 
and  that  in  consideration  of  the  mortgage  the  defendants  were 
to  support  and  care  for  the  deceased  during  the  last  five  years 
of  his  life.  We  are  constrained  to  hold  that  by  such  adverse 
examination  the  plaintiffs,  under  the  statutes  cited,  opened 
the  door  for  the  admission  of  the  testimony  of  the  defend- 
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ants  offered,  tending  to  prove  thct  the  consideration  for  the 
mortgage  was  an  agreement  on  the  part  of  the  defendants  to 
support  and  take  care  of  the  deceased  during  the  remainder 
of  his  life — provide  food,  and  necessary  clothing,  medical  at- 
tendance, and  a  decent  burial;  and  that  a  similar  agreement 
was  the  consideration  for  giving  the  deed;  and  that  the  ex- 
clusion of  such  testimony  was  error. 

To  sustain  this  judgment  it  is  necessary  to  hold,  as  the 
trial  court  did  hold,  that  the  deceased  was  induced  to  execute 
the  mortgage  and  the  deed  hj  the  undue  influence  of  the  de- 
fendants over  him.  It  is  certain  that  the  defendants  moved 
onto  the  place  at  the  request  of  the  deceased,  and  rendered 
services,  care,  and  support  for  him  for  more  than  five  years, 
while  the  other  children  rarely  visited  him.  The  conduct  of 
the  defendants  may,  in  part,  account  for  their  absence^,  but 
the  fact  nevertheless  remains.  The  deceased  was  certainly 
under  some  obligations  to  the  defendants  for  such  services, 
care,  and  support.  Influence  or  importunity,  to  be  undue, 
must  destroy,  or  at  least  impair  or  prevent,  free  agency.  Even 
in  the  case  of  the  execution  of  wills,  where  the  testator  is  not 
supposed  to  be  under  any  l^gal  obligation,  this  court  held 
many  years  ago : 

"Undue  influence  in  such  a  case  is  such  an  influence  that 
the  instrument  is  not  properly  an  expression  of  the  will  of 
the  testator  in  regard  to  the  disposition  of  his  property,  but 
rather  an  expression  of  the  will  of  another  person.  Motives 
of  natural  affection  and  gratitude  on  the  part  of  the  testator, 
and  solicitations  or  arguments  which  appeal  to  such  motives, 
do  not  constitute  undue  influence."  In  re  Jackman's  WiU, 
26  Wis.  104,  111-114;  Deck  v.  Deck,  106  Wis.  470,  472, 
473,  82  K  W.  293. 

It  sufficiently  appears  that  the  deceased  was  in  the  habit 
of  exhibiting  his  free  agency  on  numerous  occasions.  He  was 
repeatedly  angry  at  the  defendant  Otto.  On  one  or  two  occa- 
sions he  went  so  far  as  to  take  an  ax  at  him.  It  manifestly 
required  tact  and  skill  and  patience  to  get  along  with  him. 
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The  deed  was  executed  about  nine  months  prior  to  his  deaths 
the  immediate  cause  of  which  was  pneumonia.  The  man  who 
drew  the  deed  testified  to  the  effect  that  the  deceased  came 
to  his  office  alone^  and  asked  him  if  he  was  a  notary  public, 
or  could  make  a  deed;  that  he  told  him  he  could;  that  he 
then  said  he  wanted  to  make  a  deed  to  the  defendant  Otto;^ 
that  he  then  went  out,  and  said  he  would  be  back  in  a  few 
minutes;  that  he  soon  returned  with  the  defendant  Otto,. 
and  said  he  was  ready  to  make  the  deed,  and  gave  to  the  no- 
tary the  instructions  concerning  the  deed;  that  the  notary 
\vrote  the  deed  for  him,  and  asked  him  if  there  was  a  mort- 
gage on  the  place;  and  he  said  there  was,  and  he  was  giving 
the  deed  to  satisfy  the  mortgage,  and  he  thought  it  was  so- 
stated  in  the  deed;  that  one  of  the  two  persons  who  sub- 
scribed the  deed  as  witnesses  wanted  to  know  what  the  paper 
was ;  that  the  notary  then  read  the  deed  over  a  second  time 
before  it  was  signed,  and  asked  the  deceased  if  that  was  his 
own  free  will,  and  he  said  it  was ;  that  he  then  asked  him  if 
he  had  been  coaxed  into  it,  and  be  said  he  had  not ;  that  the 
deceased  seemed  to  understand  it  perfectly;  that  the  defend- 
ant Otto  was  in  the  room,  but  said  nothing.  Neither  of  the 
subscribing  witnesses  to  that  deed  were  examined  or  called. 
The  undisputed  evidence  as  to  the  facts  and  circumstances 
attending  the  making  of  that  deed  preclude  any  inference 
that  the  deceased  was  induced  to  execute  the  same  by  fraud 
or  undue  influenca  Besides,  the  deed  had  been  on  record  for 
nearly  nine  months  when  the  intestate  died,  and  the  mort- 
gage had  then  been  on  record  for  four  years  and  seven 
months.  The  deceased  frequently,  and  for  years,  had  stated 
that  the  place  belonged  to  Otto,  The  plaintiffs,  or  at  least 
three  of  them,  knew  for  years  prior  to  their  father's  death 
that  the  defendants  claimed  to  own  the  placa  Hie  only  pre- 
tense of  concealment  is  that  the  defendants,  or  one  of  them, 
stated  to  the  plaintiffs  and  others  that  they  had  bought  the 
place,  and  paid  $3,000  in  cash  for  it,  whidi  they  had  bor- 
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rowed.  That  they  so  stated  that  they  paid  in  cash,  however, 
is  denied.  There  is  evidence  to  the  effect  that  the  deceased 
made  similar  statements.  At  the  time  the  mortgage  was 
given  the  value  of  the  place  appears  to  have  been  about  the 
amount  stated  in  the  mortgage.  In«view  of  the  strained  re- 
lations of  some  of  the  parties,  it  is  not  very  significant 
whether  such  statements  were  made  or  not  Their  bearing 
upon  the  question  of  undue  influence  is,  at  most,  remote. 
The  same  is  true  as  to  the  story  about  George  having  forged 
a  note,  and  Viola  not  having  been  lawfully  married.  There 
is  no  pretense  of  the  deceased  having  been  prejudiced  against 
the  plaintiffs  Larry,  Jr.,  or  John,  None  of  the  plaintiffs  ap- 
pear to  have  questioned  their  father  in  respect  to  his  having 
giren  the  mortgage  or  the  deed.  We  fail  to  find  evidence 
sufficient  to  support  the  findings  of  undue  influence.  Such 
findings  seem  to  rest  largely  upon  the  existence  of  ill  feeling 
and  opportunity  to  stimulate  ill  feeling.  But  judgments,  in 
such  cases,  are  not  to  rest  upon  mere  suspicion  and  assump- 
tion. The  case  differs  broadly  in  its  facts  from  those  relied 
upon  to  support  the  judgment  See  Disch  v.  Timm,  101 
Wis.  179,  191,  192,  77  N.  W.  196,  and  cases  there  cited. 
The  principles  of  law  applicable  to  the  facts  in  this  case  are 
sufficiently  covered  by  recent  adjudications  of  this  court. 
Fox  V.  Martin,  104  Wis.  581,  80  N.  W.  921 ;  Deck  v.  DecK 
106  Wis.  470,. 82  N.  W.  293;  Loennecker's  WUl,  112  Wis. 
461,  88  N.  W.  215 ;  Vance  v.  Davis,  118  Wis*  548,  95  N.  W. 
939.  We  must  hold  that  the  findings  of  undue  influence  are 
not  sustained  by  the  evidence. 

By  the  Court. — The  judgment  of  the  circuit  court  is  re- 
versed,  and  the  cause  is  remanded  with  directions  to  dismiss- 
the  complaint 
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Wn.soN,  Administratrix,  Appellant,  vs.  Chippewa  Vaxley 
Electric  Railboad  Company,  Respondent 

FebrtLory  5—Fetmiary  W,  1904. 

9 

Interurhan  railroads:  Negligence:  Wanton  and  toilful  injury  at  high- 
way crossing:  Court  and  jury:  Evidence:  Direction  of  verdict: 
Pleading:  Cause  of  action, 

1.  In  an  action  against  an  electric  railroad  company  operating  an 

interurban  line,  for  the  negligent  killing  of  plaintiff's  intestate 
in  a  collision  with  a  runaway  team  at  a  highway  crossing,  the 
complaint  charged  that  the  defendant's  agents  wantonly  and 
wilfully  ran  the  deceased  down,  with  such  gross  negligence  as 
to  amount  to  an  intention  on  their  part  to  Inflict  injury  to  the 
deceased.  The  action  was  tried  on  the  theory  that  these  facts 
must  be  shown.  Held,  on  the  evidence,  stated  in  the  opinion, 
that  the  case  presented  was  one  for  the  Jury,  and  that  the  di- 
rection of  a  verdict  for  defendant  was  erroneous. 

2.  In  an  action  for  personal  Injuries  charged  to  have  been  com- 

mitted in  such  a  wanton  and  wilful  manner  as  to  amount  to 
an  intention  to  inflict  the  injuries,  there  can  be  no  recovery  on 
testimony  showing  a  want  of  ordinary  care,  even  though  gross 
negligence  or  intentional  wrong  is  not  proven. 

Appeal  from  a  judgment  of  the  circuit  court  for  Eau 
Claire  county:  James  O'Neill,  Circuit  Judge.     Reversed. 

At  4  o^dock  p.  m.  on  the  14th  day  of  December,  1901, 
one  David  Wilson,  while  crossing  the  defendant's  track  in  a 
sleigh  drawn  by  two  horses,  was  run  down  and  killed  by  one 
of  defendant's  electric  cars,  and  this  action  is  brou^t  by  his 
widow  and  administratrix  to  recover  damages  for  his  death. 
The  complaint  charges  gross  negligence,  or,  more  accurately, 
such  wilful  and  wanton  acts  as  amount  to  inl^tional  killing. 
A  verdict  for  the  defendant  was  directed  at  the  dose  of  the 
evidence,  and  the  plaintiff  appeals  from  judgment  thereon. 

The  evidence  showed  that  the  place  where  the  accident 
took  place  was  a  highway  crossing  known  as  "Smithes  Cross- 
ing." Though  within  the  city  limits  of  Eau  Claire^  it  was 
so  far  on  the  outskirts  as  to  be  practically  a  country  crossing. 
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At  this  point  the  defendant's  track  runs  northeast  and  south- 
west; the  same  being  an  interurban  line  between  the  cities 
of  Eau  Claire  and  Chippewa  Falls,  over  which  the  defend- 
ant operated  cars  at  stated  intervals.  The  track  was  upon 
a  fenced  right  of  way,  and  both  track  and  right  of  way  were 
in  all  essential  respects  maintained  like  those  of  the  ordinary 
railroad.  Immediately  adjoining  and  parallel  to  the  right 
of  way  upon  the  southeast  was  the  right  of  way  and  track  of 
what  is  commonly  called  the  "Omaha  Railway,"  and  immedi- 
ately adjoining  this,  again,  was  the  track  and  right  of  way 
of  the  Wisconsin  Central  Railway;  the  track  of  the  Omaha 
Road  being  ninety-six  feet  from  the  defendant's  track,  and 
the  track  of  the  Central  being  137  feet  from  the  Omaha 
track.  The  highway  on  which  the  deceased  was  driving  ran 
directly  east  and  west,  crossing  all  three  of  the  tracks  at 
grada  The  car  which  ran  down  the  plaintiff  was  approach- 
ing the  crossing  from  the  northeast,  and  was  an  interurban 
car,  going  at  from  tv/enty  to  twenty-five  miles  per  hour.  The 
deceased,  with  one  Howard,  was  approaching  the  crossing 
from  the  east.  The  day  was  cold,  and  both  men  were  well 
muffled  up.  The  horses  were  owned  by  the  deceased,  and 
were  young  and  high-spirited,  and  had  run  away  at  least 
twice  before;  the  last  time  being  on  the  day  of  the  accident. 
It  appears  that,  from  the  time  when  a  traveler  approaching 
the  tracks  from  the  east  reaches  a  point  150  feet  east  from 
the  defendant's  track  up  to  the  time  when  he  crosses  the 
track,  he  has  an  unobstructed  view  to  the  north,  and  can  see 
a  car  approaching  for  more  than  a  mile,  and  can,  of  course, 
himself  be  seen  from  the  car.  The  plaintiff  introduced  evi- 
dence tending  to  show  that  the  team  which  the  deceased  was 
driving  got  beyond  his  control  and  commenced  to  run  away 
just  before  reaching  the  Wisconsin  Central  track,  at  a  point 
about  313  feet  east  of  the  crossing  over  the  defendant's  track, 
and  that  they  continued  running  away  till  they  crossed  the 
defendant's  track;  that  at  the  time  they  commenced  to  run. 
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or  when  first  seen  ninning,  the  defendant's  car  was  about 
350  feet  north  of  the  crossing;  that  the  defendant's  motoi^ 
man  saw  Wilson's  team  approaching^  and  made  no  attempt 
to  stop  his  car  until  after  it  had  struck  the  sleigh  in  which 
the  deceased  was  riding.  On  the  other  hand,  the  defendant's 
evidence  tended  to  show  that  the  team  did  not  commence  to 
run  until  it  passed  the  Omaha  track,  and  that  the  motorman 
attempted  to  stop  the  car  when  he  saw  the  team  commence 
to  run.  It  was  undisputed  that  the  car  struck  the  slei^, 
throwing  one  of  the  men  a  distance  of  thirty-seven  feet,  and 
the  other  a  distance  of  fifty-three  feet,  killing  them  both,  and 
that  the  car  ran  several  hundred  feet  beyond  the  crossing  be* 
fore  stopping. 

For  the  appellant  there  was  a  brief  by  WicJcham  &  Farr, 
tind  oral  argument  by  James  Wickham. 

For  the  respondent  there  was  a  brief  by  Frawlej/j  Bundy 
<C  Wilcox,  and  oral  argument  by  B.  P.  Wilcox, 

WiisrsLOw,  J.  The  complaint  charges  that  the  defendant's 
agents  wantonly  and  wilfully  ran  the  deceased  down,  with 
such  gross  negligence  as  to  amount  to  an  intention  on  their 
part  to  infiict  injury  on  the  deceased.  The  action  was  tried 
on  the  theory  that  these  facts  must  be  shown.  The  trial 
court  directed  a  verdict  because  it  deemed  that  there  was  no 
credible  evidence  tending  to  show  such  facts,  and  the  qu^- 
tion  now  presented  is  whether  this  direction  was  ri^t  We 
are  convinced  that  this  question  mujit  be  answered  in  the 
negative.  There  were  ten  or  more  passenge^  in  the  car  as 
it  approached  the  place  of  accident  It  is  admitted  that  it 
was  running  at  a  speed  of  from  twenty  to  twenty-five  miles 
an  hour.  It  is  an  unquestioned  fact  that,  as  the  car  ap- 
proached the  crossing  from  the  northeast,  the  deceased,  in 
his  sleigh,  was  approaching  the  crossing  from  the  east^  and 
that  both  car  and  sleigh  readied  the  crossing  at  the  same  in- 
stant of  time,  and  that  at  that  time  the  speed  of  the  car  had 
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been  only  slightly  diminished,  if  diminished  at  alL  It  is 
admitted  also  by  the  motorman  that  he  saw  the  tecun  of  the 
<lecea8ed  coming  from  the  east  just  as  it  approached  the  Wis- 
consin Central  track,  being  something  over  230  feet  from  the 
crossing  in  question,  though  he  says  they  were  then  trotting, 
and  did  not  commence  to  run  until  they  had  crossed  the 
Omaha  track,  when  he  at  once  shut  off  the  current,  set  the 
brake,  and  put  on  the  reverse  current  Doubtless,  if  the  evi- 
dence stopped  h^re,  we  should  be  obliged  to  affirm  the  ruling 
of  the  trial  court,  for  it  could  not  be  said  from  these  facts 
that  there  was  anything  which  showed  either  intentional  in- 
jury on  the  part  of  the  motorman,  or  that  degree  of  reckless 
disr^rd  of  consequences  indicating  a  willingness  to  injure 
which  is  equivalent  in  the  law  to  an  intent  to  injure.  A 
motorman  is  not  obliged  to  check  his  speed  or  stop  his  car 
every  time  he  sees  a  team  approaching  which  is  imder  con- 
trol. Eastwood  V.  La  Crosse  C.  B.  Co.  94  Wis.  163,  68  N".  W. 
651.  But  there  is  other  testimony  in  the  case  which  must 
be  considered.  A  young  man  named  Peck  was  one  of  the  pas- 
sengers on  the  car,  and  was  sitting  toward  the  rear  end,  on 
the  east  sida  He  testifies  that  as  the  car  approadied  the 
<;rossing,  and  was  about  350  feet  distant  therefrom,  he  looked 
over  his  shoulder  out  of  the  window  of  the  car,  and  saw  tjie 
<leceased  and  his  team  at  a  point  just  opposite  the  bicycle 
arch  (a  structure  on  the  south  side  of  the  highway),  being 
by  measurement  eighty  feet  east  of  the  Central  crossing,  and 
313  feet  east  of  the  defendant's  crossing;  that  the  team  was 
then  frightened,  and  running  west  toward  the  crossing;  that 
everything  indicated  that  th^  were  running  away;  they 
were  running  too  fast  to  be  running  for  the  fun  of  it;  that 
he  (witness)  got  right  up  and  started  for  the  front  end  of 
the  car;  that  he  looked  at  the  motorman  as  he  was  walking  to 
the  front,  but  the  motorman  made  no  effort  to  stop  the  car ; 
that,  as  he  got  to  the  front  end  of  the  car,  he  looked  out  again 
at  the  team,  and  they  were  just  coming  over  the  Omaha 
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track;  still  running;  that  he  turned,  and  locked  at  the  motor- 
man  again,  and  he  whs  doing  nothing  to  stop  the  car;  then 
in  an  instant  came  the  oollision,  and  he  looked  out  of  the 
window  on  the  other  side  of  the  car,  and  saw  the  team  run- 
ning down  the  street  with  the  pole  and  whiffletrees  alone. 
There  was  evidence  by  other  witnesses  to  the  effect  that  the 
motorman  did  nothing  to  stop  the  car  until  almost  the  mo- 
ment of  collision,  or  the  moment  after  the  collision.  If  these 
were  indeed  the  facts,  they  furnish  ample  basis  for  the  con- 
clusion that  the  motorman  was  guilty  of  a  gross  and  wanton 
recklessness  in  operating  his  car,  which  amounted  to  an  utter 
disregard  of  human  life  and  limb,  and  thus  was  within  the 
rule  of  gross  negligence,  as  recently  laid  down  in  the  case  of 
Bolin  V.  C,  St.  P.,  M.  &  0.  E.  Co.  108  Wis.  333,  84  N.  W. 
446.  The  motorman  admits  that  he  actually  saw  the  team 
just  as  they  were  coming  onto  the  Central  track,  about  230 
feet  east  of  the  fatal  crossing,  but  he  also  testifies  that  they 
were  then  under  control.  It  certainly  will  be  admitted  by 
all  that  if  the  motorman  in  charge  of  an  electric  car  going 
at  a  high  rate  of  speed  sees  a  runaway  team  approaching  a 
crossing  under  such  circumstances  as  must  suggest  to  any 
mind  that  a  collision  is  probable;,  and  makes  no  effort  to  con- 
trol or  stop  his  car,  but  allows  it  to  run  down  the  team  and 
driver,  he  is  guilty  of  that  wanton  and  reckless  disregard  of 
human  life  which  amounts  in  the  law  to  intentional  wrong. 
On  this  proposition  there  is  no  room  for  two  opinions. 

It  seems  to  have  been  the  idea  of  the  trial  court  in  this 
case  that  because  the  witness  Peck  admittedly  did  not  see  the 
team  from  the  point  313  feet  east  of  the  crossing  until  it 
reached  the  Omaha  crossing  (a  distance  of  217  feet),  and  be- 
cause another  witness  testified  that  he  saw  the  team  between 
these  points,  and  that  they  were  not  running,  but  going  at 
a  trot,  the  fact  that  the  team  was  running  away  at  any  point 
during  the  progress  of  the  217  feet  is  disproven.  We  cannot 
agree  with  this  contention.    If  Peck's  story  is  to  be  believed 
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(and  his  testimony  is  certainly  not  intrinsically  incredible, 
nor  is*  it  conclusively  disproven),  then  the  facts  were  that 
both  team  and  car  were  approaching  this  crossing  at  about 
the  same  speed,  namely,  between  twenty  and  twenty-five  miles 
an  hour;  that  when  the  team  was  313  feet  distant  it  was  nin- 
ning  away;  that  when  ninety-six  feet  distant  it  was  running 
away;  that  it  reached  the  crossing  at  the  identical  moment 
that  the  car  reached  the  crossing.  These  facts  certainly 
would  justify  the  inference  that  the  team  was  running  away 
during  the  whole  313  feet,  because  it  must  have  kept  up  its 
speed,  and  testimony  that  it  was  walking  or  only  slowly  trot- 
ting for  a  part  of  the  time  would  not  necessarily  overcome 
the  inference.  So  we  arrive  at  the  conclusion  that  the  case 
was  one  for  tho  jury,  and  that  the  direction  of  a  verdict  for 
the  defendant  was  erroneous. 

Another  contention  made  by  the  plaintiff  is  that  in  any 
event  there  was  testimony  in  the  case  showing  a  want  of 
ordinary  care  on  the  part  of  the  motorman,  and  that  there 
might  be  a  recovery  on  this  ground,  even  though  gross  n^li- 
gence  or  intentional  wrong  was  not  proven.  It  is  true  that 
some  courts  have  held  that,  notwithstanding  gross  negligence 
is  charged,  there  may  be  a  recovery  on  the  ground  of  want  of 
ordinary  care  only.  Keating  v.  D.,  B.  C.  £  A.  R.  Co.  104 
Mich.  418,  62  N.  W.  575 ;  Hays  v.  G.  8t.  B.  Co.  70  Tex. 
602,  8  S.  W.  491;  Claxtons  Admr  v.  L.  &  B.  S.  R.  Co.  13 
Bush,  636;  Rochford,  R.  I.  &  St.  L.  R.  Co.  v.  Phillips,  66 
111.  548.  On  the  other  hand,  a  number  of  courts  have  ar- 
rived at  the  opposite  conclusion.  Highland  Ave.  &  B.  R.  Co. 
V.  Winn,  93  Ala.  306,  9  South.  509 ;  Louisville,  N.  A.  &  C. 
R.  Co.  V.  Bryan,  107  Ind.  51,  7  K  E.  807.  This  court  has 
held  that,  where  the  complaint  simply  charges  n^ligence  or 
want  of  ordinary  care,  there  can  be  no  recovery  on  the  ground 
of  wilful  injury,  or  that  reckless  and  wanton  disregard  of 
another^s  rights  equivalent  to  wilful  injury,  which  has  been 
termed  "gross  negligence,"  because  this  is  a  different  cause 
Vol.320— 41 
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of  action.  McClellan  t\  C.  V.  E.  R.  Co.  110  Wis.  326,  85 
N.  W.  1018.  Is  the  converse  of  the  proposition  true?  Wo 
think  it  must  logically  be  so  held.  In  the  case  of  BoKn  r, 
C,  St.  P.,  M.  &  0.  R,  Co.  supra,  this  court  very  carefully 
examined  the  doctrine  of  gross  n^ligence,  and  reviewed  the 
authorities  on  the  subject  The  conclusion  there  reached 
was  that  there  had  been  inaccuracy  at  times  in  the  decisions 
in  the  use  of  the  term  "gross  negligence;"  that  whenever 
negligence,  properly  so  called,  was  the  foundation  of  the  ac- 
tion, contributory  negligence  on  the  part  of  the  plaintiff 
would  defeat  a  recovery,  no  matter  how  great  the  negligence 
of  the  defendant;  that,  in  order  to  constitute  "gross  n^li- 
gence,"  as  it  has  been  called  (i.  e.,  that  degree  of  misconduct 
for  which  a  recovery  may  be  had  notwithstanding  contribu- 
tory negligence),  there  must  be  charged  and  shown  either  a 
wilful  intent  to  injure,  or  that  reckless  and  wanton  disregard 
of  anotheo^s  rights  and  safety,  and  that  willingness  to  inflict 
injury,  wtich  the  law  deems  equivalent  to  an  intent  to  injure. 
It  was  shown  that  in  a  wrong  of  this  nature  there  is  really 
no  element  of  inadvertence,  which  is  a  necessary  element  of 
negligence,  and  hence  that  the  term  "gross  negligence,"  as 
applicable  to  this  class  of  wrongs,  is  inaccurate.  The  con- 
clusion is  that  when  this  kind  of  a  wrong  is  charged,  as  in 
the  present  case,  though  it  be  called  "gross  negligence,"  it 
does  not  logically  include  ordinary  negligence^  any  more 
than  a  charge  of  ordinary  negligence  includes  intentional 
wrong,  and  hence  the  appellant's  contention  in  this  regard 
must  fail. 

It  is  not  deemed  necessary  to  discuss  any  other  questions. 

By  the  Court. — Judgment  reversed,  and  action  remanded 
for  a  new  trial. 
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SoHBAMEK^  Appellant,   vs.   Shsfeck,   Administrator^   Be- 

spondent 

January  15— March  22,  1904. 

Chuardian  and  ward:  Care  of  incompetent  hy  volunteer:  Recovery. 

Where  a  guardian  had  contracted  for  the  care  of  his  Incompetent 
ward,  a  mere  volunteer  who  aaslsted  In  the  care  of  the  ward 
without  the  authority  or  knowledge  of  the  guardian  cannot 
recover  for  such  services  on  the  ground  that  they  were  neces- 
saries. 

Appeal  from  a  judgment  of  the  circuit  court  for  Brown 
county :  Samxtel  D.  Hastings,  Circuit  Judge.    Affirmed. 

The  plaintiff  filed  a  claim  amounting  to  $640  in  the  county 
court  against  the  estate  of  John  Zalinka,  deceased,  for  per- 
sonal services.  The  claim  being  disallowed  in  the  county 
court,  the  plaintiff  appealed  to  the  circuit  court,  where  a 
jury  trial  was  had>  The  evidence  showed  that  prior  to 
March  26,  1900,  the  defendant,  ShepecJc,  was  the  duly  ap- 
pointed general  guardian  to  one  John  Zalinka,  who  was  then 
over  eighty  years  of  age,  and  mentally  incompetent  and 
physically  very  weak;  that  on  March  26,  1900,  Shepeck,  as 
such  guardian,  placed  Zalinka  to  live  with  one  Joseph 
Straka,  in  Green  Bay,  under  an  express  contract  for  his 
board.  Shepeck  testifies  that  this  contract  was  that  he  was 
to  pay  $20  per  month  in  full  for  the  board  and  the  care  of 
Zalinka,  while  Straka  testifies  that  he  agreed  that  he  would 
take  Zalinka  and  board  and  look  after  him  for  that  sum.  It 
further  appears  that  from  Mardi  26,  1900,  up  to  December 
31,  1901,  being  the  date  of  Zalinka's  death,  he  remained  in 
Straka's  house,  and  was  boarded  and  cared  for  there,  and 
that  Straka  received  $20  per  month  therefor,  and  gave 
monthly  receipts  for  the  money,  in  which  the  $20  was  stated 
as  being  for  board  and  care;  that  the  plaintiff  was  a  nephew 
of  Zalinka,  and  the  partner  of  Straka  in  a  small  button  man- 
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ufacturing  business,  and  boarded  with  Straka  during  the 
whole  time;  that  Zalinka  was  so  feeble  as  to  be  unable  to 
dress  or  feed  himself  or  attend  to  the  calls  of  nature,  and 
that  the  plaintiff  (except  during  four  or  five  absences  from 
Green  Bay)  daily  assisted  Zalinka  in  these  resi)ects ;  and  for 
these  services,  at  $1  per  day,  this  claim  is  mada  It  appears- 
further  that  the  board  alone  was  not  worth  to  exceed  $3.50 
per  week;  that  the  plaintiff  knew  this  fact,  and  also  knew 
that  Straka  was  getting  from  Shepeck  $20  a  month;  that 
neither  Straka  nor  Shepeck  ever  asked  Schramek  to  render 
any  of  the  services  for  which  he  claims  pay,  and  that  the 
plaintiff  never  informed  Shepeck  that  he  was  doing  the  serv- 
ices, or  asked  him  for  any  pay  therefor;  that,  when  the 
plaintiff  was  away  from  home,  Straka  and  his  family  at- 
tended to  the  personal  services  for  which  the  plaintiff  claims 
pay.  At  the  close  of  the  evidence  a  verdict  for  the  defend- 
ant was  directed,  and  from  judgment  thereon  the 'plaintiff 
appeals.  ♦ 

V,  I,  Minahan,  for  the  appellant 

For  the  respondent  there  was  a  brief  by  Sheridan  &  Evans 
and  A,  P.  Schenian,  and  oral  argument  by  W.  L.  Evans. 

The  following  opinion  was  filed  February  2,  1904: 

WiNSLOw,  J.  The  evidence  shows  that  there  was  no  con- 
tract, either  express  or  implied,  made  by  Shepeck,  the  guard- 
ian, to  pay  for  the  services  performed  by  the  plaintiff;  and, 
as  Zalinka  was  incompetent  and  under  guardianship,  there- 
could  be  no  contract  made  by  him.  Hence  there  can  be  no 
recovery  unless  the  services  can  be  called  necessaries.  Sec. 
3979,  Stats.  1898.  Doubtless  it  was  necessary  that  the  ward 
should  have  the  personal  attentions  which  the  plaintiff  gave 
him,  but,  if  the  ^ardian  had  made  provisions  for  the  wants 
of  the  ward  in  this  respect,  a  mere  volunteer,  who  assumed 
to  perform  the  services  without  the  authority  or  knowledge 
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of  the  guardian,  cannot  recover  for  them.  It  appears  with- 
out dispute  in  this  case  that  the  guardian  had  contracted 
with  Straka  for  the  board  and  care  of  the  incompetent  ward 
and  that  he  knew  nothing  of  the  supposed  services  rendered 
by  Schrameh,  hence  there  can  be  no  recovery  for  such  serv- 
ices even  on  the  ground  that  they  were  necessaries.  Owalt- 
ney  v.  Cannon,  31  Ind.  227;  McKanna  v.  Merry,  61  HI.  177. 
By  the  Covrt. — Judgment  aflSrmed. 

A  motion  for  a  rehearing  was  denied  March  22,  1904. 


Ellis,  Appellant,  vs.  Chicago,  MrLWAUKEE  &  St.  Paul 

Railway  Company,  Eespondent. 

February  2S— Jf  arcTt  22,  1904. 

Railroads:  Negligence:  Injury  to  passenger  alighting  from  train: 
Improper  place  to  stop:  Evidence:  Setting  aside  verdict:  Ap- 
peal: New  trial. 

4 

1.  It  is  actionable  negligence  for  a  railway  company  to  stop  a  train 

in  the  nighttime  in  such  a  position  with  reference  to  the  depot 
platform  that  passengers  alighting,  especially  women,  are  com- 
pelled to  step  down,  without  any  intermediate  rest,  without 
sufficient  light  to  enable  them  to  observe  their  surroundings, 
and  without  assistance,  from  the  lower  step  of  the  car  to  the 
surface  of  the  ground,  a  distance  so  great  cja  to  imperil  per- 
sonal safety. 

2.  In  an  action  for  injuries  alleged  to  have  been  sustained  under 

such  circumstances,  the  evidence  being  conflicting  and  there 
being  no  fact  within  common  knowledge  and  no  undisputed 
fact  rendering  entirely  unworthy  of  belief  the  plaintiff's  tes- 
timony that  she  did  not  leave  her  seat  to  alight  from  the  car 
until  the  train  had  stopped,  it  was  error  for  the  trial  court  to 
set  aside  a  special  finding  by  the  jury  in  accordance  with  such 
testimony  and  to  dismiss  the  complaint  on  the  ground  that 
plaintiff  left  the  train  while  it  was  still  in  motion. 
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3.  Where  the  facts  found  in  a  special  verdict  entitle  the  plaintiff 
to  Judgment  but  the  trial  court,  by  a  misapplication  of  legal 
principles  to  the  evidence,  set  aside  the  verdict  and  gave  judg- 
ment for  defendant,  the  supreme  court,  on  reversing  that  Judg- 
ment, will  direct  a  Judgment  for  plaintiff  without  a  new  trial. 

Appeal  from  a  judgment  and  order  of  the  circuit  court 
for  Racine  county :  E.  B.  Belden,  Circuit  Judge.    Reversed. 

Action  for  damages  for  personal  injuries.  The  charge  in 
the  complaint  is  to  this  effect:  August  29,  1902,  plaintiff 
was  a  traveler  on  one  of  defendant's  regular  passenger  trains 
due  from  the  north  at  Corliss  at  about  8  o'clock  p.  m.,  where 
she  purposed  changing  cars  for  Bacine.  The  night  was 
dark.  As  the  train  neared  the  station  one  of  defendant's 
servants  announced  the  fact  and  opened  the  vestibule  door 
of  the  car  in  which  plaintiff  was  riding,  in  order  to  enable 
passengers  therein  to  alight.  When  the  car  stopped  the  open- 
ing thus  provided  was  not  at  the  platform  nor  where  there 
was  a  light  to  enable  passengers  to  conveniently  and  safely 
alight.  Plaintiff  proceeded  to  leave  the  car,  not  appreciat- 
ing the  situation.  It  was  about  three  feet  from  the  lower 
step  of  the  car  to  the  ground.  The  ground  was  rough  and 
stony.  As  she  stepped  off  the  car,  miscalculating  the  dis- 
tance to  the  ground,  she  lost  her  balance  and  fell  upon  the 
stony  surface  aforesaid,  severely  injuring  her. 

The  answer  put  in  issue  all  allegations  of  the  complaint 
respecting  n^ligent  conduct  on  the  part  of  defendant's  sen'- 
ants. 

There  was  evidence  on  plaintiff's  part  sustaining  the  alle- 
gations of  her  complaint  as  to  there  being  no  platform  where 
she  left  the  train,  no  light  to  enable  her  to  see  the  surround- 
ings, no  person  to  assist  her,  and  the  lower  step  of  the  car 
being  so  far  from  the  ground  as  to  be  likely  to  cause  a  person 
circumstanced  as  she  was  to  fall  in  trying  to  leave  the  same ; 
and  that  the  ground  was  rough  and  stony  so  that  if  a  person 
fell  thereon  a  personal  injury  would  be  likely  to  follow. 
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There  was  evidence  on  defendant's  part  that  the  car  opening, 
when  plaintiff  testified  she  alighted,  was  at  the  platform  and 
that  she  was  in  fact  injured  by  leaving  the  car  some  time 
before  it  reached  the  stopping  place. 

The  jury  found:  (1)  Defendant  failed  to  provide  a  safe 
and  convenient  place  for  passengers  to  alight  on  the  occasion 
in  question.  (2)  Defendant  failed  to  provide  a  suitable 
light  to  enable  passengers  to  safely  leave  the  cars.  (3)  De- 
fendant failed  to  provide  suitable  assistance  to  enable  pas- 
sengers to  safely  alight  from  the  cars  on  the  occasion  in 
question.  (4)  The  forward  end  of  the  coach  in  which  plaint- 
iff was  a  passenger  was  not  opposite  the  depot  platform  when 
the  train  stopped.  (5)  Plaintiff  did  not  alight  from  the  car 
before  it  stopped  at  the  station.  (6)  The  proximate  cause  of 
the  plaintiff's  injury  was  the  n^ligence  of  the  defendant  as 
foimd.  (7)  Plaintiff  was  not  guilty  of  any  want  of  ordinary 
care  which  contributed  to  produce  her  injuries.  (8)  Plaint- 
iff was  damaged  to  the  extent  of  $600. 

On  motion  of  defendant's  coimsel  the  court  set  aside  find- 
ings 1  to  7  inclusive,  and  rendered  judgment  dismissing  the 
complaint  with  costs. 

For  the  appellant  there  was  a  brief  by  QiUings  &  Burgess^ 
attorneys,  and  Wallace  Ingalls,  of  counsel,  and  oral  argu- 
ment by  Mr.  Ingalls  and  Mr,  Boy  Burgess. 

For  the  respondent  there  was  a  brief  by  H.  H.  Field  and 
Thomas  M.  Kearney,  and  oral  argument  by  Mr.  Kearney. 

Masshall,  J.  It  seems  that  the  decision  of  the  trial  court 
went  upon  the  theory  that  all  reasonable  probabilities  from 
the  evidence  indicated  that  appellant  left  the  train  while  it 
was  in  motion  and  that  when  it  stopped  the  opening  made 
ready  for  her  was  at  the  depot  platform.  To  sustain  the 
judgment  counsel  for  respondent  confidently  refer  to  Flaherty 
V.  Harrison,  98  Wis.  559,  74  IsT.  W.  360;  Cawley  v,  I^a 
Crosse  City  B.  Co.  101  Wis.  145,  77  K  W.  179 ;  O'Brien 
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r.  C,  St.  P.,  M.  &  0.  R.  Co.  102  Wis.  628,  632,  78  N.  W. 
1084;  Wunderlich  v.  Palatine  F.  Ins.  Co.  104  Wis.  395,  80 
N.  W.  471 ;  Stafford  v.  Chippewa  Valley  E.  R.  Co.  110  Wis. 
331,  345,  85  N.  W.  1036,  and  similar  cases.  Doubtless  the 
learned  trial  court  supposed  that  upon  the  evidence  such 
cases  were  controlling.  That  was  error,  as  we  will  briefly 
show. 

Here  there  is  no  dispute  that  when  appellant  left  the  train 
the  door  of  the  vestibule  where  she  made  her  exit  was  not 
at  the  depot  platform,  and  there  is  no  serious  dispute  that 
if  she  testified  to  the  truth  she  was  entitled  to  recover.  There 
was  some  testimony  corroborating  hers.  There  was  much 
evidence  that  her  story  was  false  and  that  she  received  her 
injury  by  leaving  the  train  before  it  stopped.  The  right  of 
the  matter  depended  upon  whether  her  evidence  was  worthy 
of  belief  in  any  reasonable  view  thereof.  There  was  no  cir- 
cumstance established  beyond  reasonable  controversy  by 
means  of  which  the  truth  of  it  could  be  tested  so  as  to  leave 
no  reasonable  doubt  in  respect  thereto.  There  was  a  sharp 
conflict  between  the  evidence  upon  one  side  and  that  upon 
tlie  other,  as  the  same  fell  from  the  mouths  of  witnesses.  The 
nile  invoked  does  not  apply  to  such  a  situation,  as  will 
readily  be  seen.  It  is  as  well  stated  in  O'Brien  v.  C,  St.  P., 
M.  &  0.  R.  Co.  supra,  as  in  any  of  them,  in  this  language: 

"If  the  truth  of  tlie  proposition  be  not  within  the  range 
of  probabilities,  in  the  light  of  reason  and  common  sense,  in 
view  of  facts  of  conmion  knowledge  or  facts  established  in  the. 
case  beyond  reasonable  controversy,  then  evidence  of  the  ex- 
istence of  the  fact  involved  does  not  prove  such  existence  or 
tend  to  prove  it." 

"If  the  evidence  of  plaintiffs  in  tliis  case,  taking  the  most 
favorable  view  it  will  reasonably  bear,  including  all  reason- 
able inferences  therefrom,  assuming  that  it  establishes  all 
tliat  it  tends  to  establish  when  viewed  in  the  light  of  imdis- 
puted  facts,  would  support  a  verdict  in  plaintiffs'  favor,  then 
tlie  case  should  have  been  submitted  to  the  jury  for  decision, 
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and  we  should  say  that  the  evidence  is  sufficient  for  such  ver- 
dict if,  in  view  of  conceded  or  undisputed  facts  on  plaintiffs' 
evidence,  there  is  room  for  unbiased  minds  to  reasonably 
differ  as  to  where  the  truth  lies,  not  regarding,  in  reaching 
that  result,  mere  conjecture  or  possibility." 

Thus  it  will  be  seen  that  the  element  of  facts  within  com- 
mon knowledge  or  conceded  or  undisputed  facts,  may  fur- 
nish a  test  of  the  truth  of  evidence  from  the  mouths  of  wit- 
nesses, so  certain  in  its  character  as  to  leave  no  reasonable 
probability  to  the  contrary  upon  which  an  honest  verdict 
can  b^  based.  In  such  circumstances  the  unimpeached  and 
unimpeachable  circumstance  so  within  common  knowledge 
or  so  established  or  conceded,  condemns  all  evidence  in  con- 
flict therewith,  in  form  as  false.  So  it  was  said,  in  effect,  in 
Cawley  v.  La  Crosse  City  R.  Go.  101  Wis.  145,  77  N.  W. 
179,  that  since  it  is  a  matter  of  common  knowledge  that  a 
person  possessed  of  unimpaired  sense  of  sight  can  and  must 
necessariliy  see  all  objects  in  his  immediate  vicinity  if  he 
directs  his  attention  thereto,  his  testimony  that  he  did  so  and 
yet  did  not  see  such  objects  must  necessarily  be  false.  In 
Flaherty  v.  Harrison,  98  Wis.  559,  74  N.  W.  360,  Jie  plaint- 
iff testified  that  the  street  car  which  collided  with  his  wagon 
was  going  at  a  speed  of  twenty  miles  an  hour ;  that,  going  at 
such  speed,  the  collision  took  place  before  he  had  an  oppor- 
tunity to  avoid  it.  The  fact  was  undisputed  that  neither  the 
car  nor  the  wagon,  after  tJbe  accident,  showed  any  evidence 
thereof,  and  that  the  car  was  stopped  in  such  a  short  dis- 
tance after  the  collision  as  to  be  inconsistent  with  its  going 
at  more  than  an  ordinary  rate  of  speed  shortly  before  the 
contact.    In  tjiat  situation  the  court  said : 

"Where  all  reasonable  probabilities  from  facts  unques- 
tionably established  by  the  evidence  are  on  one  side  of  a  con- 
troversy, the  testimony  of  an  interested  party  to  the  con- 
trary does  not  create  a  conflict  jf  evidence  requiring  such 
controversy  to  be  submitted  to  a  jury." 
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In  this  case,  as  before  suggested,  there  was  no  fact  within: 
common  knowledge,  and  no  conceded  fact,  and  no  fact  estab- 
lished beyond  reasonable  controversy,  rendering  the  evidence 
of  plaintiff  that  she  did  not  leave  her  seat  to  alight  from  the 
car,  nor  alight  therefrom,  till  it  stopped,  entirely  unworthy 
of  belief.  The  only  circumstance  in  that  regard  claimed  by 
respondent  is  the  severity  of  appellant's  injuries.  True,  it  is 
not  easy  to  reconcile  that  with  the  car  being  at  rest  when  she 
stepped  therefrom,  but  it  is  more  difficult,  it  seems,  to  recon- 
cile the  circumstance  that  she  was  not  more  severely  injured 
with  the  idea  that  she  stepped  from  the  car  when  it  was 
several  hundred  feet  from  where  it  stopped  and  was  going  so 
fast  that  in  the  fall  her  hat  and  some  other  articles  of  her 
property  became  separated  from  her  person  by  120  feet.  In 
short  the  truth  of  flie  matter  was  determinable  only  by  weigh- 
ing the  evidence  on  the  part  of  appellant  against  that  on  the 
part  of  respondent,  with  no  "undisputed  circumstance  to 
throw  into  the  balance  on  either  sida  In  that  situation  a 
verdict  might  rest  upon  the  uncorroborated  evidence  of  the 
plaintiff  if  the  jury  under  all  the  circumstances  deemed  the 
same  to  outweigh  the  evidence  on  the  part  of  defendant  qo 
as  to  produce  conviction  to  a  reasonable  certainty,  as  to  the 
truth  respecting  the  proposition  involved. 

The  trial  court  having  reached  the  conclusion  complained 
of  by  a  misapplication  of  legal  principles  to  the  evidence,  a 
new  trial  is  unnecessary.  The  judgment  appealed  from,  and 
the  intermediate  order  setting  aside  the  answers  to  the  spe- 
cial questions,  should  be  reversed  and  judgment  rendered 
upon  the  verdict  in  favor  of  plaintiff.  The  facts  found  by 
the  jury  show  actionable  n^ligence.  We  cannot  doubt  that 
it  is  negligent  for  a  railway  company  to  stop  its  train  on  a 
dark  night  in  an  unlighted  locality  for  passengers  to  alight 
therefrom,  when  in  order  to  do  so  they  must  necessarily  step 
down  a  distance  so  great  as  to  imperil  personal  safety.  Rea- 
sonable care  for  the  convenience  and  personal  safety   of 
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patrons  of  rail^my  passenger  trains  demands  that  in  board- 
ing or  alighting  from  cars  they  shall  be  afforded  an  oppor- 
tnnily  to  step  from  the  depot  platform  to  the  lower  step  of 
the  car  or  from  such  step  to  such  platform,  or  that  some  con- 
venience in  lieu  of  a  platform  be  furnished,  and  that  in  the 
nighttime  the  way  to  and  from  the  cars  be  sufficiently  lighted 
to  enable  them  in  the  exercise  of  ordinary  care  to  observe,, 
reasonably,  their  surroundings.  To  stop  a  train  where  per- 
sons, especially  wx)men,  are  compelled  to  pass  from  the  lower- 
step  of  the  car  to  the  surface  of  the  ground  without  any  in- 
termediate rest  is  improper  at  any  time,  and  actionably  so 
under  the  circumstances  testified  to  by  appellant  in  this  case 
and  found  by  the  jury. 

By  the  Cowrt. — ^The  judgmait  and  order  upon  whidi  it  is 
based  are  reversed,  and  the  cause  is  remanded  with  direc- 
tions to  render  judgment  in  favor  of  the  plaintiff  upon  the 
verdict. 


EuTiNG,  by  gi:ardian  ad  litem.  Respondent,  vs.  Chicago  &• 
NoBTHWESTERN  Railway  Company,  Appellant. 

Felruary  23— March  22,  190^. 

(1)  Decision  on  former  appeal:  Effect.     (2-4)  Railroads:  Explod- 
ing torpedo  on  track:  Injury  to  bystander:  LiaMlity:  Damages. 

1.  A  decision  upon  a  former  appeal  that  upon  certain  facts  defend- 

ant is  liable  for  an  injury  becomes  a  rule  of  law  goyeming  the 
parties  in  the  action  at  all  subsequent  stages  thereof. 

2.  The  evidence  in  this  case  is  held  to  support  a  special  finding  by 

the  Jury  that  a  torpedo  which  was  placed  upon  the  rail  near 
an  engine  was  so  placed,  not  by  the  fireman,  but  by  the  engi- 
neer himself,  who  thereupon  moved  the  engine  over  it,  causing 
it  to  explode  and  injure  the  plaintiC 

3.  It  is  immaterial  whether  or  not  the  torpedo  was  so  placed  upon- 

the  track  in  the  conduct  of  defendant's  business  if  the  engi- 
neer ran  the  engine  over  the  torpedo  in  the  conduct  of  such 
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business,  with  knowledge  of  its  presence,  under  the  circum- 
stances of  plaintiff's  proximity  and  peril. 
4.  By  the  explosion  of  a  torpedo  the  main  artery  in  the  thigh  of  a 
boy  nine  years  old  was  severed  and,  after  healing,  an  aneurism 
developed  which  necessitated  a  serious  operation,  as  a  result  of 
which  the  strength  and  vigor  of  the  limb  were  likely  to  be  in 
some  measure  permanently  impaired.  He  was  obliged  to  travel 
on  crutches  for  about  two  years,  and  suffered  great  pain  up  to 
a  time  considerably  beyond  the  operation,  with  some  pain  up 
to  the  time  of  the  trial,  three  years  after  the  injury.  Hcld^ 
that  an  award  of  |2,000  damages  was  not  excessive. 

Appeal  from  a  judgment  of  the  circuit  court  for  Kenosha 
county:  E.  B.  Belden,  Circuit  Judge.    Afjimied. 

This  is  an  appeal  from  judgment  in  favor  of  the  plaintiff 
rendered  upon  a  retrial  of  the  same  action  considered  at  116 
Wis.  13,  92  N".  W.  358.  The  jury  returned  a  special  verdict 
that  the  plaintiff  was  injured  by  explosion  of  the  torpedo; 
tibat  such  torpedo  was  placed  on  the  rail  not  by  the  fireman, 
but  by  the  engineer,  in  the  conduct  or  performance  of  de- 
fendant's business;  and'that  the  engine  was  started  by  the 
engineer,  and  not  by  the  fireman,  with  knowledge  that  the 
torpedo  was  upon  the  rail;  that  the  placing  of  the  torpedo 
upon  the  track  and  its  explosion  were  the  proximate  cause 
of  plaintiff's  injury,  and  that  his  damages  were  $2,000.  Dor 
f  endant  moved  to  change  the  answers  to  the  questions  so  as 
to  find  that  the  fireman  placed  the  torpedo,  and  that  the  en- 
gineer had  no  knowledge  of  such  fact,  and  that  it  was  not  so 
placed  in  the  conduct  of  defendant's  business.  That  motion, 
as  also  a  motion  for  a  new  trial,  was  overruled,  and  judg- 
ment entered. 

Edward  M.  Hyzer,  for  the  appellant. 

For  the  respondent  there  was  a  brief  by  Baker  &  Baker, 
and  oral  argument  by  iV.  L.  Baker. 

Dodge,  J.  The  weight  of  appellant's  contention  is  ad- 
dressed to  the  claim  that  the  finding  that  llie  engineer  placed 
the  torpedo  on  the  rail  is  rot  supported  by  the  evidence.  This 


22]  JANUARY  TERM,  1904.  65» 

Euting  V.  C.  &  N.  W.  R.  Co.  120  Wis.  651. 

conclusion  rests  npon  the  testimony  of  three  boys,  who  are 
all  positive  in  their  statements  that  the  engineer  was  the 
man  who  did  this.  Confessedly,  it  was  either  the  engineer 
or  fireman,  and  the  question  is  mainly  one  of  identification. 
That  identification  on  the  last  trial  was  threefold :  First,  the 
testimony  is  positive  that  the  man  who  placed  the  torpedo  was 
the  man  who  started  the  engine^  and  the  engine  was  confess- 
edly started  by  the  engineer;  secondly,  that  the  man  who 
placed  the  torpedo  was  the  older  and  grayer  man  of  the  two — 
both  the  fireman  and  engineer  being  in  court  for  the  inspec- 
tion of  the  jury ;  again,  that  two  of  the  boys,  some  months 
afterwards,  recognized  the  man  who  was  running  the  same 
engine  (concededly  the  engineer)  as  the  man  whom  they  say 
put  the  torpedo  on  the  track;  and,  further,  the  same  wit- 
nesses identified  the  engineer  in  court  as  that  man.  This 
evidence  is  stronger  and  more  definite  than  was  the  proof 
upon  the  former  trial,  which  this  court  held  sufficient  to 
raise  a  jury- issue.  Counsel  for  appellant  urges  that  this  tes- 
timony is  incredible,  but  it  is  so  only  if  we  must  believe  the 
testimony  of  the  engineer  and  fireman,  who  do,  indeed,  tes- 
tify not  only  to  acts,  but  to  facts  inconsistent  therewith.  This, 
however,  does  not  create  that  pha^e  of  incredibility  which 
warrants  the  court  in  taking  from  the  jury  the  right  to  weigh 
evidence.  Such  condition  no  more  than  raises  a  question  of 
relative  credibility  of  conflicting  witnesses,  which  is  essen- 
tially within  the  jury  province.  We  deem  it  clear  that  there 
is  evidence  which  might  have  been  believed  by  the  jury  suffi- 
cient to  support  their  finding  on  this  question.  The  fact 
being  thus  established,  the  liability  of  the  defendant  was 
settled  upon  the  former  appeal.  The  decision  then  made  be- 
came a  rule  of  law  governing  the  parties  in  this  action  at  all 
future  stages  thereof,  and  no  error  can  be  attributed  to  the 
trial  court  in  applying  that  rule  to  the  same  state  of  facts 
considered  in  that  opinion.  Grouse  v.  C.  &  N.  W.  jB.  Co. 
104  Wis.  473,  480,  80  N.  W.  752 ;  Wollman  v.  Ruehle,  104 
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Wis.  603,  80  N.  W.  919;  Finney  v.  Guy,  111  Wis.  296,  87 
K  W.  255 ;  Collins  v.  JanesvUle,  111  Wis.  348,  359,  87 
X  W.  241,  1087. 

Some  contention  is  made  that  the  damages  are  excessive. 
The  plaintiff,  about  nine  years  of  age,  received  an  injury 
Avhich  severed  the  main  artery  in  his  thigh,  which,  after  heal- 
ing, developed  an  aneurism,  which  necessitated  his  being  sent 
to  a  hospital  in  Chicago  and  there  subjected  to  the  serious 
operation  of  reopening  the  wound,  removing  the  aneurism, 
and  tying  up  the  artery,  thus  destroying  the  main  f^oaoral 
artery  as  an  unbroken  duct  for  all  time,  necessitating  that 
the  blood  to  nourish  that  limb  shall  find  its  way  through 
smaller  auxiliary  arteries,  whereby,  as  there  is  some  testi- 
mony, the  strength  and  vigor  of  the  limb  are  likely  to  be  in 
some  measure  impaired  permanently.  Great  pain  and  suf- 
fering accompanied  the  injury  and  the  period  up  to  and  con- 
siderably beyond  the  operation,  and  diminishing  pain  con- 
tinued up  to  the  time  of  trial,  some  three  years  after  the  in- 
jury. The  plaintiff  was  obliged  to  travel  on  crutches  for 
about  two  years,  and  still  suffered  some,  though  not  very 
serious,  impairment  of  the  use  of  the  limb.  In  this  situation 
we  are  unable  to  say  that  $2,000  is  so  excessive  an  allowance 
as  to  warrant  this  court,  upon  appeal,  in  setting  aside  the 
verdict  after  the  same  has  received  the  approval  of  the  trial 
eourt  upon  a  motion  for  new  trial. 

A  further  finding  by  the  special  verdict  that  the  torpedo 
was  placed  on  the  track  in  the  conduct  of  defendant's  busi- 
ness is  assailed  as  unsupported  by  evidence.  That  is,  how- 
ever, so  entirely  immaterial  to  the  result  that  we  may  forego 
eonsideration  of  the  assignment  of  error.  Concededly,  the 
engineer  ran  the  engine  over  the  torpedo  in  the  conduct  of 
defendant's  business.  If  he  did  so  with  knowledge  of  its 
presence,  under  the  circumstances  of  plaintiff's  proximity 
and  peril,  the  defendant's  liability  is  established  by  the  hold- 
ing on  the  former  appeal. 

By  the  Court, — Judgment  affinned. 
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RiCKEMAN,  Respondent,  vs.  Wixliamsbueo  City  Fiee  In- 
siTBANCE  CoMPAinr  and  others,  Appellants. 

February  2S—March  22,  1904. 

Fire  insurance:  Amount  of  loss:  Evidence:  Court  and  jury:  View 
of  premises:  Removal  of  debris  to  destroy  evidence:  Taking 
memoranda  to  jury  room:  Fraud:  Overstatement  of  loss:  Evi- 
dence of  financial  condition, 

1.  In  an  action  upon  a  fire  insurance  policy  the  evidence  is  held 

sufficient  to  sustain  the  findings  of  the  Jury  as  to  the  amount 
of  the  loss,  so  that  the  refusal  to  set  aside  those  findings  was 
not  error. 

2.  Whether  the  Jury  shall  view  jpremises  is  a  matter  in  the  dis- 

cretion of  the  court. 
■3.  Instructions  assuming  that  the  insured  had  removed  the  debris 
of  a  fire  with  the  intent  and  for  the  purpose  of  destroying  evi- 
dence are  held  to  have  been  properly  refused,  it  being  a  ques- 
tion for  the  Jury,  upon  the  evidence,  whether  the  removal  was 
prompted  by  such  motives  or  not. 

4.  It  was  not  an  abuse  of  discretion,  in  this  case,  to  permit  the 

Jury  to  take  with  them,  on  retiring,  a  tabulated  statement, 
made  by  plaintiff's  attorney,  of  the  items  of  loss  for  which  he 
claimed  there  should  be  a  recovery  under  the  proof,  the  con- 
tents of  such  statement  having  been  given,  without  objection, 
in  argument  to  the  Jury,  and  they  being  instructed  that  it  was 
to  be  used  merely  as  a  memorandum  to  assist  them  In  review- 
ing and  considering  the  evidence,  if  they  found  it  accorded 
with  the  evidence. 

5.  Defendants  alleged  that  the  policies  In  suit  had  been  avoided  by 

fraudulent  overstatement  of  the  loss,  and  that  the  insured  did 
not  In  fact  have  on  hand,  at  the  time  of  the  fire,  the  large 
stock  of  goods,  insisting  of  articles  readily  convertible  into 
money,  which  she  claimed  to  have  then  had  and  to  have  held 
and  stored  for  some  years.  Held,  that  upon  this  issue  of 
fraud  defendants  might  show  that  the  insured,  at  and  prior  to 
the  time  of  the  fire,  was  In  straitened  financial  circumstances. 

Appeal  from  a  judgment  of  the  circuit  court  for  Racine 
<x)unty :  E.  B.  Belden^,  Circuit  Judge.    Reversed. 

This  action  is  brought  by  respondent  to  recover  a  loss  to 
her  stock  of  groceries,  tobacco,  liquors,  furniture,  and  fix- 
tures, insured  by  appellant.     The  facts  show  that  she  was 
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conducting  a  general  grocery  business  in  the  city  of  Racine, 
in  her  own  store,  under  the  management  of  her  sons,  'George 
and  Fred  Rickeman.  On  September  2,  1902,  a  fire  occurred 
in  the  store,  damaging  the  contents  and  parts  of  the  build- 
ing. She  caused  proofs  of  her  loss  to  be  made  and  served 
on  the  companies,  and  commenced  action  to  recover  the 
amount  of  damages  claimed  by  her,  as  set  out  in  the  proofs 
of  loss.  The  companies  answered,  denying  the  amount  of 
the  loss,  and  claimed  and  asserted  that  the  loss  did  not  ex- 
ceed $1,804.81.  They  answered,  relying  on  the  stipulation 
of  the  policy  which  avoids  the  contract  for  concealing  or  mis- 
representing any  material  facts  or  circumstances  concerning 
the  insurance,  or  if  the  interest  of  the  insured  in  the  prop- 
erty be  otherwise  than  stated,  or  in  case  of  any  fraud  or 
false  swearing  by  the  insured  touching  any  matter  relating 
to  it  before  or  after  the  loss ;  and  they  alleged  that  she  fraud- 
ulently represented  in  her  claims  and  proofs  of  loss  that  the 
loss  sustained  by  her  on  the  stock  of  goods  and  merchandise 
amounted  to  the  sum  of  $11,156.84,  and  that  she  knew,  in 
fact,  it  did  not  exceed  $1,219.15. 

The, building  was  built  of  brick,  having  a  basement,  and 
ground  and  second  floors,  all  occupied  by  the  insured  in  con- 
ducting her  business.  It  Was  about  eighteen  feet  in  width 
and  fifty-five  feet  in  length.  The  first  floor  was  used  for  mer- 
chandising in  retail.  The  second  floor  was  divided  by  a 
wooden  partition  which  cut  off  the  north  end,  made  into  two 
rooms,  and  connected  with  the  other  part  of  this  floor,  which 
was  used  for  the  general  storage  of  merchandise.  The  floor, 
framework,  side,  roof,  partition,  doors,  windows,  and  stud- 
ding in  the  second  floor  were  of  pine  wood.  There  was  an 
attic  over  this  floor,  separated  by  rafters,  with  loose  boards 
over  part  of  the  rafters.  The  fire  occurred  on  the  morning 
of  September  2,  1902.  The  goods  which  are  claimed  to  have 
been  totally  destroyed  were  on  the  second  floor.  The  prin- 
cipal controversy  pertains  to  the  loss  on  a  stock  of  sugar,  a 
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stock  of  cigars,  a  stock  of  Old  Crow  whisky,  and  a  stock  of 
tea.  The  sugar  is  described  as  100  sacks,  of  100  pounds 
each,  of  granulated  sugar,  piled  in  layers  about  six  feet  high 
and  about  sixteen  or  eighteen  feet  in  length  along  the  center 
of  the  storeroom ;  the  cigars,  as  from  fifty  to  sixty  thousand, 
placed  in  tiers  of  boxes  on  deep  shelves  at  the  side  and  near 
the  partition  in  the  north  end;  the  liquor,  as  Old  Crow 
whisky,  in  quantity,  235  gallons,  purchased  in  1883,  stored 
in  tin  cans  in  recent  years,  and  placed  on  boards  which  lay 
on  the  rafters,  and  formed  the  floor  of  the  attic;  and  the  tea, 
as  kept  and  stored  in  the  original  chests  or  packages. 

The  special  verdict  found  the  following  facts :  The  loss  on 
goods  not  totally  destroyed  amounted  to  $1,554.87;  damages 
to  furniture  and  fixtures,  $585.66 ;  loss  in  liquors,  $3,795.60 ; 
loss  in  sugar,  $475 ;  loss  in  tea,  $1,135 ;  loss  in  cigars,  $2,740 ; 
and  that  the  insured  did  not  falsely  and  fraudulently  mis- 
represent the  amount  of  the  loss  of  the  property  covered  by 
the  policies  issued  by  the  companies. 

After  verdict,  appellants  moved  the  court  to  set  aside  the 
answers  to  the  questions  finding  the  amount  of  loss  on  sugar, 
tea,  liquors,  and  cigars,  as  well  as  the  answers  to  other  ques- 
tions, upon  the  grouAd  that  they  were  without  evidence  to 
support  them,  and  because  against  the  law  and  the  evidence, 
and  also  moved  to  set  aside  the  whole  verdict  and  for  a  new 
trial.  These  motions  were  denied,  and  judgment  was  there- 
after entered  upon  the  special  verdict  in  respondent's  favor 
for  the  damages  found,  with  costs.  This  is  an  appeal  from 
that  judgment 

For  the  appellants  there  was  a  brief  by  Chynoweth  & 
Mason,  and  oral  argument  by  JJ.  W.  Chynoweth. 

For  the  respondent  there  was  a  brief  by  Quarles,  Spence 
&  Quarles,  and  oral  argument  by  /.  V.  Quarles,  Jr. 

SiEBECKEB,  J.     The  first  question  raised  is  whether  the 
verdict  is  based  upon  testimony  so  highly  improbable  as  to 
Vol.  120  —  42 
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bear  conclusive  evidence  on  its  face  of  bias  and  prejudice, 
and  for  that  reason  should  have  been  set  aside  by  the  court 
Appellant  asserts  that  the  evidence  fails  to  show  a  loss  of  the 
sugar,  tea,  liquors,  and  cigars  as  found  by  the  jury.  It  is 
admitted  that  the  evidence  adduced  by  respondent,  standing 
alone,  would  support  the  verdict;  but  it  is  claimed,  that  this 
evidence  is  made  incredible  by  the  facts  and  circumstances 
of  the  case,  and  that  the  evidence  of  flie  destruction  of  the 
sugar  and  the  tobacco  by  this  fire  is  inher^itly  incredible. 
It  is  argued  that  all  the  credible  evidence  in  the  case  shows 
that  the  fire,  as  observed  by  the  eyewitnesses,  and  from  its 
consuming  power,  shown  by  the  effects  on  the  building  and 
other  combustible  material  in  the  store,  could  not  have  de- 
stroyed the  quantity  of  sugar  and  cigars  as  found  by  the 
jury.  This  involves  an  inquiry  as  to  the  duration  of  the 
fire,  its  destructive  power  as  to  these  articles,  and  whether 
there  is  evidence  tending  to  show  that  the  articles  found  by 
the  jury  to  have  been  destroyed  were  actually  in  the  store. 
We  cannot  give  assent  .to  the  contention  that  the  evidence  is 
conclusive  that  the  fire  existed  for  a  period  of  only  twenty 
minutes.  True,  the  policeman  testifies  that  he  passed  over 
the  street  near  the  store  a  short  time  before  the  fire  was  dis- 
covered, and  then  saw  no  evidence  of  fire.  Still  no  conclu- 
sive inference  can  be  drawn  from  his  testimony  that  the 
fire  may  not  have  been  in  progress  for  a  considerable  time 
l)efore  he  discovered  it.  The  only  other  evidence  bearing  on 
this  question  is  the  testimony  of  the  fire's  progress  when  it 
was  first  observed  by  the  firemen,  and  the  damage  done  to 
the  building  and  contents.  The  facts,  however,  furnish  no 
conclusive  basis  for  fixing  the  duration  of  the  fire  before 
it  was  discovered.  Much  stress  is  laid  upon  the  positive  tes- 
timony of  experts,  who  expressed  the  opinion  that  the  quan- 
tity of  sugar  found  to  have  been  lost  could  not  have  been 
consumed  by  a  fire  of  this  magnitude  in  the  time  specified 
in  the  hypothesis  to  the  question  put  to  them  as  to  the  dura- 
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tion  of  the  fire,  to  the  effect  that  it  would  require  several 
hours  of  a  very  intense  heat  to  destroy  the  specified  quantity 
of  sugar,  and  that  a  fire  sufficient  to  destroy  the  sugar  would 
have  destroyed  the  building  and  its  contents.  Experts  called 
by  respondent  on  the  same  subject  testified  that  in  their  opin- 
ion the  sugar  might  have  been  destroyed  without  damaging 
the  building  any  more  than  it  did,  but  that  it  would  require 
a  longer  time  than  specified  in  the  hypothetical  question.  We 
have  adverted  to  the  fact  that  the  fire  may  have  existed  in 
the  store  for  a  longer  period  than  "about  twenty  minutes" 
as  assimied  in  the  opinion  testimony.  Does  the  testimony 
show  that  the  jury's  finding  as  to  the  quantitjr  of  sugar  de- 
stroyed is  inherently  incredible,  under  the  conceded  facts, 
or  is  it  against  all  the  reasonable  inferences  and  probabili- 
ties in  the  case?  The  facts  which  Were  assumed  in  giving 
the  opinion  testimony  were  in  dispute,  as  regards  the  dura- 
tion of  the  fijre,  its  destructiveness  and  magnitude,  the  quan- 
tity of  sugar  actually  consumed  by  fire,  as  distinguished  from 
the  amount  lost  as  the  result  of  the  fire,  as  well  as  Ae  de- 
structive effect  of  the  fire  on  the  building.  In  this  situation, 
it  was  necessaiy  for  the  jury  to  find  these  facts,  and,  if  the 
basic  assumptions  were  not  found  by  them  from  the  evidence, 
then  the  conclusions  based  thereon  furnished  no  facts  for 
the  court  or  jury  to  act  upon.  Upon  this  subject  the  direct 
evidence  of  respondent's  sons  and  daughter,  testifying  to  the 
amount  and  actual  presence  of  the  sugar,  tea,  liquors,  and 
cigars  in  the  store  on  the  evening  before  the  fire,  must  be 
taken  into  consideration,  as  well  as  the  corroborating  facts 
and  circumstances  arising  out  of  the  conduct  of  the  busi- 
ness, as  should  also  the  evidence  of  the  witness  Vard,  who 
stated  that  he  saw  the  sugar,  cigars,  and  other  articles  in  the 
store  on  the  evening  before  the  fire,  as  well  as  the  testimony 
of  eight  other  witnesses  who  testify  that  they  saw  the  sugar, 
cigars,  and  other  articles  in  the  store,  in  the  places  and  in 
the  quantities  as  described,  at  times  varying  from  a  day  or 
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two  to  a  few  weeks  before  the  fira  It  is  asserted  that  a  num- 
ber of  firemen  and  others  testified  that  they  swept  the  water 
out  of  the  store  after  the  fire,  and  that  they  observed  no 
sugar,  no  evidence  of  whisky,  smelt  no  cigars  or  liquor,  and 
saw  very  clight  evidence  of  tea  chests.  It  is,  however,  undis- 
puted that  from  four  to  five  hundred  pounds  of  sugar  was 
saved  out  of  the  sugar  piled  in  this  room.  Nor  can  we  say 
it  conclusively  appears  that  a  considerable  quantity  of  sugar 
may  not  have  been  destroyed  by  the  large  quantity  of  water 
poured  into  this  storeroom  to  extinguish  the  fire.  A  careful 
examination  of  all  the  evidence  leads  to  the  conclusion  that 
the  evidence  of  the  loss  of  the  sugar,  tea,  cigars,  and  liquor 
was  properly  submitted  to  the  jury,  under  the,  rule  that,  if 
there  is  any  credible  evidence  in  the  case  from  which  a  rea- 
sonable inference  may  be  drawn  in  support  of  the  claim  of 
either  of  the  parties  to  the  action,  then  the  court  cannot  as- 
sume to  decide  the  controversy  as  a  matter  of  law.  Lewis  r, 
Prien,  98  Wis.  87,  73  N.  W.  654;  Beyer  v.  St.  Paxd  F.  &  M. 
Ins.  Go.  112  Wis.  138,  88  N.  W.  57. 

The  court  refused  to  have  the  jury  view  the  premises.  This 
is  a  matter  in  the  discretion  of  the  courts  and  we  find  nothing 
to  show  that  the  court  abused  it. 

Appellant  requested  several  instructions  to  the  effect  that 
respondent  and  her  agents  had  concealed  and  destroyed  evi- 
dence by  removing  the  debris,  as  shown  by  the  proof,  and 
that  this  conduct  raised  eveiy  intendment  and  presumption 
against  the  justice  of  her  claim.  The  requests,  in  effect,  as- 
sumed that  the  debris  was  removed  with  the  intent  and  for 
the  purpose  of  destroying  evidenca  It  was  for  the  jury  to 
determine  whether  the  parties  wiero  prompted  by  such  wrong- 
ful motives,  or  not,  under  the  facts  and  circumstances  show- 
ing the  opportunities  which  had  been  given  defendants  to 
make  examination  of  it,  the  length  of  time  it  had  been  kept^ 
and  the  explanations  given  why  it  was  removed  in  the  man- 
ner and  at  the  time  shown.     The  instructions  given  by  the 
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court  upon  this  subject  gave  the  rule  applicable  to  the  facts 
in  the  case.  !N'o  error  was  committed  in  refusing  the  instruc- 
tions requested. 

Bespondent's  counsel  requested  that  the  jury  be  permitted 
to  take  with  them  a  tabulated  statement  made  by  him,  and 
used  in  argument  before  the  jury,  of  the  items  of  loss  which 
the  insured  claimed  the  right  to  recover  under  the  proof.  Ap- 
pellant objected  to  this  request  upon  the  ground  that  no  op- 
portunity had  been  afforded  for  an  examination  of  the  state- 
inent  to  ascertain  whether  it  conformed  to  the  evidence.  The 
court  granted  the  request  and  instructed  the  jury  that  it 
was  to  be  used  merely  as  a  memorandum  to  assist  them  in 
reviewing  and  considering  the  evidence^  if  ihey  found  it  ac- 
corded with  the  evidence.  Its  contents  had  been  given  in 
ai^gument  to  the  jury,  and  presumably  in  the  presence  and 
hearing  of  opposing  coimsel.  There  is  nothing  to  show  that 
its  use  before  the  jury  was  objected  to,  or  that  it  was  in  fact 
an  incorrect  memorandum  of  the  data  of  the  evidence  in  the 
case.  The  practice  of  submitting  statements  of  this  nature 
to  the  jury,  and  permitting  them  to  be  taken  to  the  jury 
room,  must  rest  largely  in  the  sound  discretion  of  the  trial 
court.  It  should  be  indulged  with  care  and  caution  to  pre- 
vent any  prejudicial  consequences.  Under  the  circumstances, 
we  find  no  abuse  of  the  practice  in  this  case.  Harrovn  v. 
C.  &  W.  M.  B.  Go.  68  Mich.  208,  35  N.  W.  914;  Greif  v, 
Blake,  16  Iowa,  222. 

We  now  come  to  the  assignment  of  error  bearing  on  the 
issue  of  fraud  raised  by  the  pleading.  Appellant  alleges  that 
the  policies  are  avoided  by  respondent's  conduct  in  presenting 
a  false  and  fraudulent  claim  as  to  the  amount  of  her  loss 
on  the  stock  of  merchandise  covered  by  the  policies.  The  evi- 
dence tended  to  show  that  she  kept  and  stored  a  large  stock 
of  liquors  and  cigars  for  years  before  the  fire,  and  that  she 
also  had  a  considerable  stock  of  tea  and  sugar,  which  were 
marketable  articles,  readily  converted  into  money.     Appel- 
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lant  sought  to  elicit  facts  tending  to  riiow  the  fraud  dbai^ed 
in  falsely  overstating  her  loss^  on  cros8recsaniinati<m  of  re- 
spondent's sons  and  daughter,  who  had  full  charge  of  her 
business,  by  inquiring  of  them  whetJier  they  had  not  been 
in  pressing  need  of  money  to  carry  on  the  buaiiiess  while 
keeping  all  these  goods  in  store,  and  were  liierefore  com- 
pelled continually  to  overdraw  her  bank  account  For  the 
same  purpose  the  defendants  offered  reepondent's  bank  de- 
posit book  in  evidence.  All  of  this  evidence  was  exduded  on 
the  ground  that  it  was  irrelevant  and  immaterial.  We  are 
constrained  to  hold  that  the  court  erred  in  its  view  of  this 
evidence.  The  defense  of  fraud  was  asserted  to  defeat  the 
policy.  It  is  claimed  that  she  was  in  a  straitened  financial 
condition,  which  made  it  improbable  that  she  carried  a  large 
stock  of  goods.  The  insured  claimed  a  large  loss  on  mer- 
chandise, part  of  which  she  had  held  and  stored  for  an  un- 
iisual  length  of  time.  It  was  charged  that  she  in  fact  had  no 
such  goods.  It  is  a  matter  of  common  knowledge  that  such 
merchandise  is  readily  converted  into  money  in  the  open 
market.  The  inquiry  arises.  Would  not  a  dealer  having  such 
a  stock  be  likely  to  convert  it  into  money  to  relieve  his  straitr 
ened  financial  condition  ?  .  We  are  of  opinion  that  respond- 
ent's financial  condition,  under  such  circumstances,  had  a  di- 
rect and  important  bearing  on  the  issue  of  fraud.  Wide 
latitude  is  given  in  allowing  evidence  relevant  to  sudi  in- 
quiry, as  touching  the  good  faith  of  the  transaction.  Kallc 
V.  Fielding,  50  Wis.  389,  7  N.  W.  296;  WiUiams  v.  Will- 
ioms,  102  Wis.  246,  78  N.  W.  419. 

A  number  of  exceptions  were  preserved  upon  rulings  on 
questions  of  evidence  which  are  not  likely  to  arise  again  upon 
another  trial,  and  we  therefore  omit  further  discussion. 

By  the  Court. — The  judgment  of  tiie  circuit  court  is  re- 
versed, and  the  cause  is  remanded  for  a  new  trial. 
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Dr,  Shoop  Family  Medicine  Company,  Appellant,  vs. 

ScHOWALTEB,  Respondent. 

February  2jh-March  22,  1904. 

Appealable  orders:  Settlement  pending  suit:  Jurisdiction:  Judg- 
ment of  dismissal:  Costs. 

1.  An  order  denying  a  motion  for  findings  and  Judgment  in  plaint- 

iff's favor,  on  the  ground  that  the  court  has  no  Jurisdiction, 
"in  effect  determines  the  action  and  prevents  a  Judgment  from 
which  an  appeal  might  be  taken/'  and  is  appealable  under 
subd.  1,  sec.  3069,  Stats.  1898. 

2.  In  an  action  for  specific  performance  of  a  contract  plaintiff 

paid  into  court  |50  for  defendant's  benefit,  and  defendant  de- 
posited in  court  a  deed  of  the  premises  in  dispute,  to  be  deliv- 
ered to  plaintiff  only  upon  payment  by  him  of  |175,  the  amount 
of  a  counterclaim.  Afterwards  by  agreement  defendant  took 
the  |50  and  consented  that  plaintiff  take  and  keep  the  deed 
without  further  payment;  and  plaintiff  accepted  and  retained 
the  deed.  Held,  that  this  was  a  voluntary  settlement  of  the 
controversy  by  the  jMirties. 

3.  Voluntary  settlement  of  the  controversy  by  the  parties  pending 

an  action  does  not  deprive  the  court  of  Jurisdiction  to  enter 
Judgment  dismissing  both  the  complaint  and  a  counterclaim. 

4.  E3xcept  in  case  of  some  express  statutory  provision,  an  extin- 

guishment of  the  entire  cause  of  action  by  settlement  pending, 
the  action  with  no  mention  of  costs  extinguishes  the  right  to 
costs. 


Appeal  from  an  order  of  the  circuit  court  for  Eacine 
county :  E.  B.  Bbldbn,  Circuit  Judge.    Reversed. 

This  is  an  action  in  equity,  brought  to  compel  the  specific 
performance  of  a  contract  The  complaint  charged  that  a 
e<mtract  was  made  betwe^i  the  plaintiff  and  the  defendant, 
by  which,  for  a  commission  of  $50,  to  be  paid,  the  defendant 
was  to  purchase  in  his  own  name  for  the  plaintiff  a  certain 
described  piece  of  real  estate  on  the  beet  terms  possible,  not 
exceeding  a  certain  price,  and  immediately  after  such  pur- 
chase convey  the  same  to  the  plaintiff;  that  the  defendant 
purchased  said  property  for  $1,375,  which  sum  the  plaintiff 
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thereupon  paid  the  defendant,  but  that  defendant  refused 
to  convey  the  same  to  the  plaintiff.  Judgment  was  demanded 
tliat  the  plaintiff  was  the  owner  of  the  premises,  and  com- 
]x>lling  the  defendant  to  convey  the  same  to  the  plaintiff. 
The  defendant's  answer  set  up  by  way  of  counterclaim  a 
somewhat  different  version  of  the  contract,  and  claimed  that 
there  was  etill  owing  from  the  plaintiff  to  the  defendant  $125 
upon  the  purchase  price  of  the  premises,  as  well  as  $50  com- 
mission, making  in  all  $175  which  the  plaintiff  should  pay 
under  the  tenns  of  the  contract  The  defendant  also  brought 
into  court  and  deposited  a  deed  of  the  premises,  which  he 
offered  to  deliver  to  the  plaintiff  upon  payment  of  $175, 
and  prayed  for  judgment  that,  as  a  condition  of  the  delivery 
of  said  deed,  the  plaintiff  be.  required  to  pay  said  siun  of 
$175,  and  that  the  defendant  have  judgment  for  costs.  To 
this  counterclaim  the  plaintiff  replied  by  general  denial. 

There  is  no  bill  of  exceptions.  The  action  was  tried,  and 
the  issues  of  fact  were  submitted  to  the  jury  for  an  advisory 
verdict,  such  verdict  being,  in  effect,  in  accordance  with  the 
plaintiff's  contention.  After  the  return  of  the  verdict  the 
plaintiff  moved  for  findings  and  judgment  in  its  favor,  and 
also  for  judgment  dismissing  the  counterclaim.  To  these  mo- 
tions the  defendant  objected  on  the  ground  that  there  had 
been  a  settlement  of  the  controversy  by  the  parties,  and  two 
affidavits  were  filed,  showing  that  on  the  trial  of  the  action 
plaintiff  paid  $50  into  court  for  the  defendant's  benefit,  and 
that  after  the  trial  one  of  the  plaintiff's  attorneys  met  one 
of  the  defendant's  attorneys  in  the  office  of  the  clerk  of  the 
court,  and  it  was  mutually  agreed  that  the  plaintiff  should 
withdraw  the  deed  and  the  defendant  the  $50  which  had 
been  deposited  in  court,  and  such  withdrawals  were  made 
in  pursuance  of  the  agreement,  and  that  the  deed  has  ever 
since  been  in  the  possession  of  the  plaintiff.  These  facts 
were  not  disputed  by  the  plaintiff.    The  court  filed  a  decis- 
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ion  stating  that^  in  his  opinion^  these  acts  constituted  a  full 
settlement  of  the  controversy,  and  that  the  c6urt  had  no  fur- 
ther jurisdiction.  Afterwards  the  court  made  an  order  upon 
the  motions  reciting  the  f  acts,  and  ordered  and  adjudged  that 
the  action  was  fully  settled  and  the  court  was  without  juris- 
<licti6n  to  make  findings  or  render  judgment  on  either  of 
plaintiff's  motions,  and  therefore  the  same  were  denied. 
From  this  order  the  plaintiff  appeals. 

For  the  appellant  there  was  a  brief  by  Cooper,  Simmons, 
Nelson  &  Walker,  and  oral  argument  by  J*  B.  Simmons.  As 
to  appellant's  right  to  costs,  they  cited  Kusterer  v.  Wise,  59 
Mich.  382;  Jeffersonville  JB.  Oo,  v.  Weinmaai,  39  Ind.  231; 
Wagner  t\  Wagner,  9  Pa.  St.  214;  Martin  v.  White,  1  Bibb, 
(Ky.)  583 ;  6  Ency.  PL  &  Pr..l47,  par.  b;  Two  Rivers  Mfg, 
Co.  V.  Beyer,  74  Wis.  210. 

For  the  respondent  there  was  a  brief  by  Kearney,  Thomp- 
son &  Myers,  and  oral  argument  by  W.  D.  Thompson. 

WiNSLOw,  J.  There  can  be  no  question  but  that  the  ac- 
tion of  the  court  appealed  from  in  the  case  is  an  order,  and 
not  a  judgment  It  is  true  that  the  word  "adjudged"  is 
used  in  the  body  of  the  document,  but  upon  close  examination 
we  find  that  all  it  attempts  to  do  is  to  deny  certain  motions 
for  findings  and  judgment  on  the  ground  of  lack  of  jurisdic- 
tion. "A  judgment  is  the  final  determination  of  the  rights 
of  the  parties  in  the  action."  Sec.  2882,  Stats.  1898.  That 
the  order  in  question  is  not  such  a  determination  seems  self- 
evident  It  simply  refuses  to  determine  them.  Being  an 
order,  the  question  of  its  appealability,  though  not  debated 
by  the  parties,  must  necessarily  be  considered,  as  it  is  a  juris- 
dictional question.  It  seems  evident  that,  generally  speaking, 
an  order  simply  refusing  to  make  findings  and  judgment  in 
plaintiff's  favor  would  not  be  appealable,  because  it  would 
not  be  an  order  in  effect  determining  the  action  nor  prevent- 
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ing  a  judgment  from  which  an  appeal  mi^t  be  taken. 
Subd.  1,  sec.  3069^  Stats.  1898.  Jui^ent  for  the  defend- 
ant might  still  be  entered  notwithstanding  the  refusal  to 
enter  judgment  for  the  plaintiff.  In  f act,  the  order  might 
be  made  for  the  very  reason  that  judgment  for  the  defendant 
should  be  rendered.  Where,  however,  the  order  is  based 
upon  the  ground  that  the  court  has  no  jurisdiction,  the  situa- 
tion is  entirely  different.  The  effect  of  lie  order  then  is 
that  no  judgment  can  ever  be  entered.  It  is  in  all  essential 
respects  similar  to  an  order  striking  a  cause  from  the  cal- 
endar on  the  ground  of  lack  of  jurisdiction,  which  this  court 
has  held  appealable.  Ashland  v.  Whitcamb,  114  Wis.  99, 
89  K  W.  886. 

The  trial  court  held,  upon  .lie  facts  presented  in  the  affi- 
davits, and  undisputed,  that  there  had  been  a  voluntary  set- 
tlement by  the  parties  of  the  entire  controversy,  and  the  first 
question  to  be  considered  is  whether  this  conclusion  is  cor- 
rect Of  course,  the  mere  act  of  withdrawing  from  court 
money  tendered  by  the  opposing  party  does  not  of  itsdf  con- 
stitute a  settlement  or  discharge  of  a  claim.  This  is  well 
understood.  Money  so  tendered  belongs  to  the  party  for 
whose  benefit  it  is  paid  into  court  Fox  v.  WiUiams,  92  Wis. 
320,  66  N.  W.  357 ;  Schnur  v.  Hickcox,  45  Wis.  200.  In 
the  present  case  the  plaintiff  had  paid  into  court  $50  for  the 
defendant's  benefit,  and  the  def^idant  had  deposited  in  court 
a  deed  of  the  premises  in  dispute,  not  for  uiKSonditional  de- 
livery to  the  plaintiff,  but  only  to  be  delivered  on  payment 
by  the  plaintiff  of  $175.  The  plaintiff  was  not  entitled  to 
the  deed  under  the  tender  except  upon  condition  that  it  pay 
this  last-named  sum.  This  being  the  situation,  the  parties 
met,  and  by  agreement  took  both  the  money  and  the  deed 
out  of  the  custody  of  the  law.  The  defendant  took  the  $50, 
consenting  at  the  same  time  that  the  plaintiff  mi^t  take  and 
keep  the  conveyance  without  paying  the  additi<mal  sum  wliioli 
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he  had  demanded  in  his  answer.  The  plaintiff  accepted  the 
deed,  and  has  ever  since  retained  it  Here  was  not  a  mere 
withdrawal  by  one  party  of  money  or  property  deposited  in 
court  without  condition,  but  a  voluntary  withdrawal  by  both 
parties  of  both  deed  and  money  from  the  court,  and  an  ex- 
*  change  of  the  same  by  virtue  of  a  new  agreement^  whose  con- 
ditions differed  materially  from  the  conditions  under  which 
they  were  held  by  the  court  We  cannot  but  regard  this  as 
a  voluntary  settlement  of  the  controversy  by  the  parties  pend- 
ing the  litigation,  and  the  only  remaining  question  is  as  ta 
the  effect  of  the  settlement  upon  the  litigation  itself.  Upon 
this  question  the  conclusion  of  the  trial  court  seems  to  have 
been  that  there  was  a  complete  loss  of  jurisdiction,  and  that 
the  action  can  never  be  disposed  of,  but  must  be  left  forever 
hanging  between  heaven  and  earth,  like  Mahomet's  coffin. 
This  was  certainly  an  erroneous  idea.  Although  there  was 
no  jurisdiction  to  try  the  controversy  because  the  controversy 
had  passed  out  of  existence,  still  there  was  jurisdiction  left 
in  the  court  to  dismiss  both  the  complaint  and  the  counter- 
claim because  the  controversy  had  been  settled.  Where  no 
controversy  exists,  a  court  will  dismiss  the  action  for  that 
very  reason.  Williams  v.  WilliamSj  117  Wis.  125,  94  N.  W. 
25.  So,  while  the  court  was  right  in  refusing  to  make  find- 
ings and  judgment  for  the  plaintiff  upon  its  original  cause 
of  action,  it  was  wrong  in  holding  that  there  was  no  juris- 
diction in  the  court  to  enter  any  judgment,  and  wrong  in 
denying  the  motion  to  dismiss  the  counterclaim.  Judgment 
should  have  been  entered  dismissing  both  the  complaint  and 
the  counterclaim.  There  could  be  no  costs  properly  granted 
to  either  party  upon  the  dismissal,  because  both  causes  of 
action  had  been  entirely  extinguished  by  the  settlement.  Ex- 
cept in  case  of  some  express  statutory  provision,  an  extinguish- 
ment of  the  entire  cause  of  action  by  settlement  ^nding  the^ 
action  with  no  mention  of  costs  extinguishes  the  right  to 
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costs.  Geiser  T.  M.  Co.  v.  Smith,  36  Wis.  295 ;  Two  Rivers 
Mfg.  Co.  V.  Beyer,  74  Wis.  210,  42  N.  W.  232 ;  Cemahan  v. 
Chrisler,  107  Wis.  645,  83  N.  W.  778.  It  se^ns  best  to  re- 
verse the  entire  order  and  direct  the  proper  judgment 

By  the  Court. — Order  reversed,  with  costs,  and  action  re- 
manded with  directions  to  dismiss  the  complaint  and  coun- 
terclaim without  costs  in  the  trial  court. 


INDEX. 


Abuse  op  Discbetion.    See  Appeal,  1,  2,  11-15.    Costs,  1.    Justices* 

COUBTS,  5. 

Abuttino  OwKias.     See  Eminent  Domain,  1-3.     Highways,  5-7. 
Municipal  Cobpobations,  9,  10. 

Acceptance.    See  Ck>NTBACTS,  1. 

ACCORD  AND  SATISFACTION. 

See  COMFBOMISE  AND   SETTLEMENT.      CoSTS,   4. 

1.  Evidence  of  interviews  between  the  attorneys  who  acted  for 

plaintiff  and  defendant  in  a  former  suit  between  them,  in  which 
it  was  claimed  the  matter  in  controversy  in  the  present  action 
was  compromised,  which  did  not  take  place  in  the  presence  of 
plaintlfT  or  her  agents  and  were  not  shown  to  have  related  to 
matters  within  the  authority  of  plaintiff's  attorney,  is  held  to 
have  been  properly  excluded  on  plaintifCs  objection.  Fosha  v. 
O'Donnell,  ZZ& 

2.  An  attorney  can  bind  his  client  in  an  attempted  accord  and  sat- 

isfaction only  upon  an  express  authorization.  Ibid. 

3.  An  attorney  made  an  accord  and  satisfaction  of  several  notes  of 

his  client  without  express  authority,  and  neither  t^ie  client  nor 
her  agents  had  knowledge  of  its  terms  when  the  proceeds  were 
turned  over  to  her,  but  supposed  the  amount  received  to  have 
been  taken  in  satisfaction  of  one  note  only,  and,  upon  notice  of 
the  payor's  claim  that  the  settlement  included  all  the  notes 
the  client  promptly  disavowed  the  attorney's  acts.  Held,  that 
retention  of  the  amount  so  paid,  and  failure  to  tender  repay- 
ment upon  discovery  of  the  payor's  claim,  did  not  constitute 
an  affirmance  of  the  attorney's  acts  or  a  ratification  of  the- 
accord  and  satisfaction.  Ibid. 

4.  Plaintiff,  the  owner  of  three  notes  which  defendant  had  assumed 

and  agreed  to  pay,  commenced  an  action  upon  the  first  note, 
which  action  was  dismissed  by  stipulation,  entered  into,  how- 
ever, by  plaintiff's  attorney  without  authority,  In  consideration 
of  payment  to  plaintiff  of  a  sum  less  than  the  amount  due  on- 
the  note  in  suit,  defendant  believing  the  stipulation  to  be  an 
accord  and  satisfaction  of  plaintiff's  claim  against  him  upon 
all  three  of  the  notes,  and  plaintiff  receiving  and  retaining 
said  sum  upon  the  belief  that  it  was  in  satisfaction  of  the  note 
in  suit  only.  Plaintiff  subsequently  brought  an  action  on  the> 
other  two  notes  and  recovered  judgment.  Heldf  that  the  court 
should  apply  the  amount  paid  under  the  supposed  accord  and 
satisfaction  in  part  satisfaction  of  plaintiff's  demand.        Ibid., 
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ACTION. 

■ 

Cause  of  action.    See  Aooobd  and  Satisfaction,  3,  4.    Action,  4,  7. 
Covenants,  2.     Bquitt.     Factobs,  3-6.     Fbauds,  Statute  of. 

GaBNISHMENT,    1.      GUABDIAN   AND  WaBD.      HiOHWATS,    15.     NeG- 

LiGENGB»  12.  Payment.  Quietino  Title,  1-4.  Railboads.  Res 
Adjttdicata,  2,  3.    Release.    Taxation,  7.    Shebiffs. 

1.  The  allegations  of  a  complaint  for  an  injunction  to  restrain  town 

officers  from  removing  a  fence  which  was  claimed  to  be  an  en- 
croachment on  the  public  highway,  and  containing  allegations 
of  a  previous  action  in  the  name  of  the  state  against  the  pres- 
ent plalntifT  for  the  purpose  of  collecting  a  forfeiture  for  the 
maintenance  of  an  encroachment  upon  a  highway  at  the  locus 
in  quo,  and  judgment  therein  in  favor  of  the  state,  examined 
and  held  to  state  a  good  cause  of  action  in  equity.  Stoennes  v. 
Sprain,  68 

2.  An  action  under  sec.  1331,  Stats.  1898,  to  recover  a  penalty  for 

the  maintenance  of  an  existing  fence  which  encroached  on  the 
highway,  where  only  the  question  of  encroachment  was  pleaded 
and  litigated,  and  an  action  in  equity  to  enjoin  the  removal 
of  a  contemplated  fence  upon  substantially  the  same  line, 
while  the  same  legal  principles  might  be  decisive  in  both  cases, 
are  not  both  founded  on  the  same  cause  of  action.  Ibid, 

5.  A  cause  of  action  is  not  changed  in  character  by  reason  of  stat- 

utory regulation  or  modification  of  the  circumstances  out  of 
which  it  would  arise  at  common  law,  unless  such  statutes  are 
penal.    Bain  v.  Northern  Pacific  R.  Co.  412 

Bame:  Local  or  transitory  f 

«  » 

4.  A  cause  of  action  for  personal  injuries  is  not  local,  and  the  per^ 
son  liable  therefor  may  be  pursued  in  any  jurisdiction  where 
he  may  be  found.    Bain  v.  Northern  Pacific  R.  Co.  412 

6.  The  mere  fact  that  a  cause  of  action  for  personal  injuries  could 

not  exist  under  the  rules  of  the  common  law  without  the  aid 
of  the  statutes  of  another  state,  is  no  obstacle  to  recovery  there- 
on in  the  courts  of  Wisconsin.  Ibid. 

Limitations.     See  Deeds,  3.     Insitbance,  1-4.    LnnrATioN  of  Ac- 
tions. 

Joinder  of  causes  of  action.    See  Schools,  2. 

6.  Joseph  and  Louis  L.,  copartners  doing  business  at  A.,  and  John  L. 

doing  business  at  S.,  entered  a  written  order  with  plaintUF  for 
Its  products,  the  contract  being  signed,  "Jos.  L.  ft  Bro.,  John  K 
Purchaser"  which  was  accepted.  The  writing  commenced 
"Please  enter  our  order,"  etc.,  and  contained  directions  as  fol- 
lows: "1-2  bin  to  Jos.  L."  at  A.,  "1-2  to  John  L."  at  S.  In  an 
action  for  the  unpaid  balance  of  the  whole  order  brought 
against  the  partnership  and  John  jointly,  the  complaint  con- 
sidered, and  held  to  be  demurrable  for  misjoinder  of  causes  of 
action,  the  contract  being  unambiguous  and  directing  the  goods 
specified  to  be  charged  one  half  to  the  firm  at  A.  and  one  half 
to  John  at  S.    Racine  W.  d  C.  Co.  v.  Liegeois,  497 

7.  An  action  in  equity  brought  by  taxpayers  for  the  one  general  pur- 

pose of  preserving  the  public  funds  from  dissipation  by  public 
officers,  presents  but  one  primary  right  or  subject  of  con- 
troversy for  adjudication,  although  it  thereby  becomes  neces- 
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sary  to  bring  in  numerous  parties  defendant  whose  rights  may 
be  entirely  distinct  as  between  themselves.  Carpenter  v.  Ohria- 
tianson,  558 

Money  httd  and  received.    See  SHEBirt's,  1. 

Additional  Bubden.    See  Emii^ekt  Domain. 

Adjournment.    See  Ck>T7NTT  Boards. 

Adjustment  of  Loss.    See  Insurance,  19,  20. 

Administrators.    See  Sxecutcbs  and  Administrators. 

Admissions.    See  Damages,  3.    False  Pretenses,  9. 

Adverse  Party.    See  Witnesses,  5. 

ADVERSE  POSSESSION. 

See  Deeds.  3. 

1.  Where  an  answer.  In  pleading  the  statute  of  limitations,  spe- 

cifically refers  to  the  ten-year  statute  by  sections,  the  fact  that 
possession  for  twenty  years  is  alleged  instead  of  ten;  as  against 
a  demurrer  ore  tenus,  is  not  misleading  and  does  not  vitiate 
the  plea.    Boherta  v.  Decker,  102 

2.  In  an  action  of  ejectment  against  D.  and  B.,  allegations  of  the 

answer  that  D.  entered  into  possession  with  S.  in  1888  under 
claim  of  title  founded  on  two  certain  deeds,  and  that  since  that 
entry  D.  and  S.,  and  the  defendants,  as  purchasers  and  grantees 
from  them,  have  been  continuously  in  possession  under  claim 
of  title  founded  on  said  deeds,  is  held  sufficient  as  against  a 
demurrer  ore  tenus,  although  no  deed  is  specifically  alleged 
to  have  been  executed  to  B.  Ibid. 

3.  Where  the  evidence  shows  that  the  grantee  in  a  deed  immediately 

took  possession  thereunder  but  did  not  record  his  deed,  and 
that  he*  and  his  grantees  continuously  remained  in  possession 
thereafter,  such  possession  is  actual  notice  of  their  rights, 
whatever  they  may  be,  to  subsequent  purchasers  from  the  first 
grantor;  and  such  unrecorded  deed  is  admissible  in  evidence 
as  against  such  subsequent  purchaser.  Ihid. 

4.  Where  the  person  in  possession  of  land  under  claim  of  title  to 

the  whole  thereof  has  uq  knowledge  that  another,  whose  rights 
have  never  been  acknowledged,  claims  an  interest  therein  as 
his  cotenant,  it  is  not  necessary  that  the  possessor,  in  order  to 
acquire  title  by  adverse  possession,  should  bring  home  to  the 
person  claiming  cotenancy  actual  knowledge  of  the  adverse 
character  of  his  possession.  Jbid. 

Affidavit.    See  Tax  Titles,  1,  2. 

Affirmance.    See  Accord  and  Satisfaction,  3,  4. 

Age.    See  Evidence,  5.    Witnesses,  4. 

Agency.     See  (Contracts,   2.     Damages,   10-13.     Factors.     Insur- 
ance, 4,  8. 

Ambiguity.     See   Actions,    6.     Arbitration,    5.     Contracts,    3-5. 
Criminal  Law,  14.    Sheriffs,  6. 

Amxndments.  See  Appeal,  3,  21.  Justices'  Courts,  4.  Mortgages,  2. 
Payment,  2.    Tax  Titles.  2. 

Antbsax.    See  Constitutional  Law,  5. 

Anticipated  Defenses.    See  Quieting  Title,  3-5. 
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APPEAL. 

See  SUFBEME  Ck>UBT. 

Writ  of  error.    See  Habeas  Ck>BPUs,  5. 
DeciHons  reviewable:  Appealable  orders, 

1.  An  order  coming  within  the  class  denominated  "discretionary 

orders,"  there  being  no  abuse  of  discretion,  is  not  appealable, 

•and  the  appeal  therefrom  should  be  dismissed.    R.  Connor  Co. 

V,  Goodwillie,  603 

2.  An  order  denying  a  motion  for  findings  and  Judgment  in  plaint- 

ifCs  favor,  on  the  ground  that  the  court  has  no  Jurisdiction, 
"in  effect  determines  the  action  and  prevents  a  Judgment  from 
which  an  appeal  might  be  taken,"  and  is  appealable  under 
subd.  1,  sec.  3069,  Stats.  1898.  Dr,  Shoop  Family  Medicine  Co. 
V,  Schowalter,  663 

Who  may  appeal:  Party  aggrieved. 

3.  Plaintiff  having  appealed  to  the  circuit  court  from  the  action 

of  the  county  board  disallowing  his  claim  filed  against  the 
county,  gave  an  undertaking,  substantially  the  same  as  one 
given  in  another  case  between  the  same  parties,  which  the 
supreme  court  had  held  was  such  a  compliance  with  the  stat- 
utory requirements  as  gave  the  circuit  court  Jurisdiction.  On 
the  hearing  of  a  motion,  addressed  to  the  circuit  court,  to  dis- 
miss the  appeal  for  defects  in  the  undertaking,  plaintiff  asked 
leave  to  amend,  and  appealed  from  an  order  refusing  such 
application.  Held,  that  the  undertaking  being  sufficient,  the 
plaintiff  was  in  no  sense  aggrieved  by  the  order  refusing  his 
application  to  amend,  and  hence  his  appeal  from  such  order 
should  be  dismissed.    Ellis  v.  Barron  Co,  390 

Time  for  taking  proceedings, 

4.  An  order  dismissing  an  appeal  to  the  circuit  court  from  the- 

action  of  a  county  board  disallowing  a  claim  against  the 
county,  is  not,  in  effect,  a  Judgment,  and  hence  an  appeal  from 
such  an  order,  taken  less  than  two  years  but  more  than  thirty- 
days  after  service  of  a  copy,  together  with  a  written  notice  of 
its  entry,  is  not  taken  within  the  time  limited  by  sec.  3042, 
Stats.  1898.    Ellis  v.  Barron  Co,  39a 

5.  Under  sec.  3042,  Stats.  1898,  the  thirty  days'  limitation  does  not 

commence  to  run  against  the  one  party  until  the  other  has 
served  the  notice  therein  prescribed,  notwithstanding  there  is 
service  of  such  order  and  exception  to  its  entry.  Ibid. 

Exceptions  and  objections  in  trial  court.    See  Crimikai.  Law,  11. 
Bill  of  Exceptions.    See  Justices'  CJotjbts,  6. 

6.  When  no  portion  of  the  instructions  to  the  Jury  appear  in  the 

bill  of  exceptions  the  supreme  court  will  not  review  exceptions 
taken  thereto  on  the  trial.    Dombrook  v.  M.  Rumely  Co,       36 

7.  An  objection  that  a  verdict  is  perverse  and  contrary  to  the  evi- 

dence cannot  be  considered  in  the  absence  of  a  certificate  that 
the  bill  of  exceptions  contains  all  the  evidence  material  to  the 
case.    Kennedy  v.  Plank,  197 

8.  The  recitals  in  the  certificate  of  the  trial  Judge  that  the  annexed 

bill  of  exceptions  contains  all  the  evidence,  being  in  conflict 
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with  the  facts  appearing  on  the  face  of  the  bill,  such  recital, 
as  to  all  questions  depending  on  such  f^cts,  must  be  regarded 
as  untrue.    Gall  v,  Oall,  270 

9.  A  bill  of  exceptions  showed  on  its  face  that  a  certain  contract^ 
in  writing,  between  the  parties  was  offered  in  evidence,  but  the 
contract  itself  was  not  contained  in  the  bill.  Held,  that  it  must 
be  presumed,  in  support  of  the  judgment,  that  the  contract  so 
received  in  evidence  showed  a  consideration  for  all  the  prom- 
ises on  the  part  of  the  defendant  therein  contained.  Ibid. 

10.  The  absence  of  a  certificate  that  the  bill  of  exceptions  contains 

all  the  evidence  does  not  prevent  a  review  of  the  judgment  by 
the  supreme  court,  but  merely  precludes  that  court  from  ex- 
amining any  assignments  of  error  which  are  predicated  upon 
a  disregard  of  the  evidence,  such  as  the  directing,  or  refusing 
to  direct,  a  verdict,  and  the  like.    Lathrop  v.  Humble,        331 

Assignment  of  errors.    See  Infants.    Tbiai*,  6. 

Dismissal.    See  Appeai«,  1,  3,  4.    Justices'  Coubts,  3,  4. 

Review:  Scope  and  extent  in  general.    See  Habeas  Corpus,  5. 

Same:  Discretion  of  lower  court.    See  Appeal,  1,  2.    Continuance. 
Costs,  1.    Justices'  Courts,  5.    Trial,  2. 

11.  When  a  trial  court. has,  in  the  exercise  of  its  discretion, . power 

to  do  or  not  do  a  certain  act,  a  refusal  to  exercise  such  discre- 
tion upon  the  expressed  assumption  that  it  has  no  such  power 
is  an  error  of  law,  which  eliminates  from  the  case  the  ques- 
tion whether  there  was  any  abuse  of  discretion.  Ellis  v.  Bar- 
ron Co.  390 

12.  In  such  case,  the  supreme  court,  on  appeal,  will  not  consider  the 

merits  of  the  question  thus  addressed  to  the  sound  discretion 
of  the  trial  court.  Ibid^ 

13.  The  granting  of  a  new  trial  is  within  the  discretionary  power 

of  the  court,  and  will  not  be  reviewed  on  appeal  unless  the 
court  has  abused  its  discretion,    R.  Connor  Co.  v.  Goodwillie, 

603 

14.  Whether  the  jury  shall  view  premises  is  a  matter  in  the  dis- 

cretion of  the  court.  Rickeman  v.  Williamsburg  City  F.  Ins. 
Co.  655 

15.  It  was  not  an  abuse  of  discretion,  in  this  case,  to  permit  the 

jury  to  take  with  them,  on  retiring,  a  tabulated  statement, 
made  by  plaintiff's  attorney,  of  the  items  of  loss  for  which  he 
claimed  there  should  be  a  recovery  under  the  proof,  the  con- 
tents of  such  statement  having  been  given,  without  objection,, 
in  argument  to  the  jury,  and  they  being  instructed  that  it  was 
to  be  used  merely  as  a  memorandum  to  assist  them  in  review- 
ing and  considering  the  evidence,  if  they  found  it  accorded 
with  the  evidence.  Ibid. 

Same:  Questions  reviewed.    See  Criminal  Law,  11.    Trial,  3,  6,  8. 

16.  An  exception  to  a  particular  ruling  striking  out  evidence  as  not 

responsive  to  the  question  asked,  does  not  preserve  for  review 
the  propoisition  of  whether  such  evidence  was  competent,  even 
though  the  trial  Judge  expresses  an  opinion  in  connection  with 
his  ruling  that  it  is  not    Cupps  v.  State,  501- 
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fiame:  Respondents  exceptions,  when  available? 

17.  A  respondent  may  avail  himself  of  his  exceptions  to  findings  to 

sustain  the  judgment  appealed   from.     Hart  v.  Jos,   tichUtz 
.  B.  Co.  553 

Same:  Findings  when  disturbed, 

18.  Orders  refusing  a  new  trial  in  Jury  cases  cannot  be  reversed  on 

appeal  upon  the  ground  that  the  verdict  is  contrary  to  the 
weight  of  the  evidence,  unless  it  clearly  appears  that  there  is 
no  credible  evidence  to  support  the  verdict.    Kennedy  v.  Plank, 

197 

19.  Where  there  is  evidence  tending  to  support  the  conclusions  of 

the  jury,  and  it  cannot  be  said  that  it  is  incredible,  nor  that 
all  the  reasonable  probabilities  and  inferences  are  the  other 
way,  the  rulings  of  the  trial  court  therein  cannot  be  reversed. 
Busse  V.  Rogers,  443 

20.  Findings  of  the  trial  court,  unless  against  the  clear  preponder- 

ance of  the  evidence,  will  not  be  disturbed.    Duffy  v,  Hinkley, 

492 

Affirmance  and  reversal.  See  Appeal,  11.  Buildhno  Contract.  1. 
Costs,  1.  Justices*  Courts,  3.  Negligence,  IQ.  New  Trial, 
2-4. 

21.  On  the  trial  of  an  action  for  the  price  of  a  boiler,  the  real  con- 

troversy had  been  as  to  the  capacity  of  the  boiler.  At  the 
close  of  the  trial  there  was  no  evidence  to  support  a  recovery 
on  the  contract,  or  to  support  a  cause  of  action  quantUrm  meruit, 
but  the  court  nevertheless  entered  an  order  that  plaintiff  might 
amend  its  complaint  by  adding  a  count  quantum  meruit,  and 
that  defendant  might  answer  thereto  simply  by  general  denial, 
and  could  introduce  no  other  defense.  Held,  error,  to  be  cor- 
rected by  reversing  the  judgment  and  directing  a  judgment 
dismisslrig  the  complaint.  Manitowoc  Steam  Boiler  Works  v. 
Manitowoc  Olue  Co.  1 

22.  A  complaint  did  not  contain  a  prayer  for  relief,  but  the  objec- 

tion on  that  ground  was  raised  for  the  first  time  on  the  trial 
and  overruled,  and  judgment  rendered  for  the  defendant  on 
other  grounds.  Held,  that  the  judgment  would  not  be  affirmed 
for  the  error  of  the  trial  court,  if  any,  in  overruling  such  ob- 
jection, if  other  errors  in  the  record  necessitated  a  reversal. 
Lathrop  v.  Humble,  331 

23.  In  an  action  upon  a  fire  Insurance  policy  the  evidence  is  held 

sufficient  to  sustain  the  findings  of  the  jury  as  to  the  amount 
of  the  loss,  so  that  the  refusal  to  set  aside  those  findings  was 
not  error.    Rickeman  v.  Williamsburg  City  F.  In^.  Co.         655 

Same:  Material  and  immaterial  error.  See  Attorney  and  Client,  2. 
Compromise  and  Settlement.  1.  Continuance.  Criminal 
Law,  3,  7,  8,  10,  12-16.  Damages,  8.  9.  Election  of  Remedies. 
Executors  and  Administrators,  3.  False  Pretenses,  3-9. 
Fraud,  4,  6.  Hiohwats,  8.  Insurance,  5-7,  18.  Judgments. 
Master  and  Servant.  Negligence,  1,  6,  11.  Railroads,  2, 
7-9.  Replevin,  5.  Sales,  2.  Sheriffs,  3.  Street  Rallwats. 
Tax  Titles,  2.    Trial,  3,  6,  8,  9,  11-13,  16,  19,  20. 

24*.  When,  in  view  of  the  undisputed  facts,  a  case  is  properly  one 
for  the  court  to  direct  a  verdict,  error  In  instructing  the  jury 
is  harmless.    Dombrook  v.  M.  Rumely  Co.  36 
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25.  It  is  not  prejudicial 'error  to  admit  immaterial  evideiice,  which 

is  harmless  in  its  effect  on  appellant.    Rhodes  v.  Halvorsan,   99 

26.  Where  a  verdict  is  properly  directed  in  favor  of  the  plaintiff 

upon  evidence  properly  in  the  case,  the  defendant  is  not  preju- 
diced by  the  admission  or  retention  of  Improper  evidence. 
Badger  Telephone  Co,  v.  Wolf  River  Telephone  Co.  169 

27.  An  appellant  is  not  prejudiced  by  a  judgment  which  on  the 

theory  of  the  law  advancea  by  him  would  result  in  his  taking 
nothing.    In  re  Cowley's  Will,  263 

28.  Error  in  refusing  to  admit  evidence  is  cured  by  subsequent  ad- 

mission of  the  evidence.    Fosha  v,  O'Donnelh  336 

Res  <id judicata:  Former  appeal.    See  Res  Adjudicata. 

29.  A  decision  upon  a  former  appeal  that  upon  certain  facts  defend- 

ant is  liable  for  an  injury  becomes  a  rule  of  law  governing  the 
parties  in  the  action  at  all  subsequent  stages  thereof.  Euting 
V.  C.  d  N.  W.  R.  Co.  651 

Mandate  directing  judgment ,  when  proper.    See  Appeal,  21. 

30.  Where  the  facts  found  in  a  special  verdict  entitle  the  plaintiff 

to  judgment  but  the  trial  court,  by  a  misapplication  of  legal 
principles  to  the  evidence,  set  aside  the  verdict  and  gave  judg- 
ment for  defendant,  the  supreme  court,  on  reversing  that  judg- 
ment, will  direct  a  judgment  for  plaintiff  without  a  new  tri^l. 
Ellis  V.  C,  M.  d  8t.  P.  R.  Co.  645 

Appeal  from  justices'  courts.    See  Justices'  Courts. 

Appealable  Orders.    See  Appeal,  1,  2. 

Application  of  Payments.    See  Accord  and  Satisfaction,  4. 

ARBITRATION  AND  AWARD.   . 

1.  An  agreement  between  a  judgment  debtor  and  his  creditor — ^tho 

subject-matter  of  the  judgment  being  in  dispute— submitting 
without  qualification  the  real  right  of  the  matter  to  arbitrators 
for  decision,  includes  by  necessary  implication  an  agreement 
to  discharge  such  judgment  And  a  court  of  equity,  in  the  ab- 
sence of  some  countervailing  equity  of  the  creditor,  will,  at 
the  suit  of  the  debtor,  enjoin  the  inequitable  use  of  such  judg- 
ment and  compel  its  discharge.    Jones  v.  Thomas,  274 

2.  An  agreement  to  submit  the  subject  of  the  validity  of  a  judg- 

ment to  arbitrators  to  determine,  such  validity  being  in  liti- 
gation, nothing  appearing  to  the  contrary,  implies  that  such 
submission  shall  displace  such  litigation  and  that  the  judg- 
ment shall  stand  or  fall  as  a  result  of  the  award.  Ibid. 

3.  An  agreement  for  arbitration  of  the  character  above  suggested. 

Including  other  matters  of  difference  of  a  pecuniary  nature, 
the  right  of  the  matter  as  to  such  other  matters  to  be  con- 
sidered with  the  judgment  indebtedness  i,n  determining  what 
amount,  if  anything,  shall  be  paid  by  either  party  to  the  other. 
Implies  that  the  judgment  shall  abide  the  result  of  the  arbi- 
.  tration.  '^&*<*- 

4.  An  agreement  of  the  character  above  mentioned,  including,  after 

describing  the  matters  submitted,  an  agreement,  in  effect,  that 
each  party  shall  abide  by  the  commands  of  the  arbitrators,  fol- 
lowed by  language  to  the  effect  that  all  actions,  suits  or  pro- 
ceedings now  pending  shall  be  withdrawn  and  dismissed  and 
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all  judgments  or  liens  of  either  against  the  other  shall  be  dis- 
charged, does  not  indicate  beyond  reasonable  controversy  a 
mutual  intention  that  the  discharge  shall  occur  regardless  of 
the  award,  and  that  the  remedy  of  either  party  to  collect  any 
sum  found  due  him  shall  be  upon  the  award  alone.  IMd. 

6.  A  construction  put  upon  an  ambiguous  arbitration  agreement 
by  the  parties  thereto  and  by  the  arbitrators,  up  to  and  in- 
clusive of  the  time  of  the  making  of  the  award,  which  Is  rea- 
sonable and  equitable,  may  properly  be  held  to  be  the  one  in- 
tended to  be  incorporated  therein.  Ibid. 

6.  A  controversy  as  to  the  amount  that  ought  to  be  paid  upon  a 
judgment  having  been  submitted  to  arbitrators  and  deter- 
mined, equity  jurisdiction  cannot  properly  be  used  to  prevent 
the  enforcement  of  such  judgment  by  ordinary  means  to  the 
amount  of  the  award  upon  the  judgment  debtor  refusing  to 
comply  therewith.  Ibid. 

Architects.    See  Bxtildino  Contbacts,  1-6. 

Arguments  of  Counsel.    See  Trial,  2. 

Assessment.    See  Taxation. 

Assignments.     See  Evidence,  9.     Garnishment,  2,  3.     Insurance^ 
19-21.    Landlord  and  Tenant,  1.    Parties.    Release. 

Assumption  of  Risk.    See  Railroads,  9. 

ATTORNEY  AND  CLIENT. 

See  Accord  and  Satisfaction.     Trial,  2. 

1.  In  purchases  by  an  attorney  of  his  client's  property,  the  transac- 

tion is  always  viewed  with  suspicion,  and  the  attorney  must 
prove  the  utmost  good  faith  on  his  part  or  the  transaction  will 
be  set  aside  by  a  court  of  equity,    young  v.  Murphy,  49 

2.  Where  an  attorney  purchased  his  client's  real  estate  and  there- 

after mortgaged  the  same  to  one  who  had  full  knowledge  of 
the  client's  equities  therein,  on  the  findings  of  the  court,  sup- 
ported by  the  evidence,  no  error  was  committed  in  ordering 
the  deed  and  mortgage  to  be  canceled.  Ibid., 

Attorneys'  Arguments  to  Jurt.    See  Trial,  2. 

Attempt.    See  Rape,  2. 

Attractive  Nuisances.    See  Neglioenob,  13-15. 

Authority.    See  Accord  and  Satisfaction.    Schools,  3. 

Avoidance.    See  Insurance,  17,  18. 

Award.    See  Arbitration.    Highways,  2,  7. 

Ballots.    See  Elections,  1,  3. 

Bayous.    See  Boundaries,  4,  6. 

Benefit  Associations.    See  Insurance,  1-8. 

Bequests.    See  Wills. 

Best  and  Secondary  Evidence.    See  Evidence,  3-5.    Highways,  Z^ 

Bill  of  Exceptions.    See  Appeal,  6-10.    Justices'  Courts,  6. 

Bills  and  Notes.    See  Contracts,  6. 

Birth.    See  Evidence,  6. 
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Board  op  Dibectors.    See  Telephones,  2. 

Boards  of  Health.    See  Constjtutional  Law,  4-7. 

Boards  of  Public  Works.    See  Municipal  Corporations,  1. 

BOUNDARIES. 

See  Deeds,  1,  2. 

1.  Tbe  boundary  line  between  this  state  and  the  state  of  Minnesota, 

where  the  Mississippi  river  divides  them,  is  the  center  line  of 
the  main  channel  of  said  river.    Franzini  v.  Laylandf  72 

2.  The  main  channel  of  the  Mississippi  river  means  the  principal 

navigable  and  navigated  channel,  the  one  customarily  followed 
in  steamboat  navigation.  Ihid, 

3.  Such  boundary  line  may  be  very  near  the  Wisconsin  shore  at 

some  points,  and  very  near  the  Minnesota  shore  at  others,  ac- 
cording to  the  location  of  the  main  navigable  and  navigated 
channel.  It  is  a  changing  line,  subject  to  property  rights,  as 
the  pathway  of  navigation  changes,  according  to  the  design  of 
locating  it  at  the  center  of  the  main  channel  that  being  to  pre- 
serve for  all  time,  within  the  boundaries  of  this  state,  one  half 
of  the  navigable  pathway  of  the  river  wherever  located.     IMd. 

4.  The  term  "Mississippi  river"  used  in  the  enabling  act  (ch.  89, 

p.  56,  9  U.  S.  Stats,  at  Large),  descriptive  of  the  boundary  be- 
tween this  state  and  the  state  of  Minnesota,  applies  to  the 
broad  expanse  of  water  flowing  in  a  generally  southerly  direc- 
tion, known  at  the  date  of  such  act  as  such  river,  not  any 
bayou  upon  either  side  thereof.  Ibid, 

5.  No  such  bayou,  though  navigable  when  the  state  was  admitted 

into  the  Union  and  then  furnished  and  now  furnishes  the  most 
feasible  navigable  channel  for  boats  between  the  entry  thereto 
and  outlet  thereof,  can  properly  be  referred  to  as  the  Missis- 
sippi river,  the  main  channel  of  which  is  traversed  by  the 
boundary  line  between  the  states.  IMd. 

16.  Long  acquiescence  by  sovereignties  in  a  given  situation  as  re- 
gards the  boundary  line  between  them,  is  very  strong  evidence 
of  the  right  of  the  matter,  is  conclusive  between  private  par- 
ties, and  may  be  of  such  length  of  duration  as  to  be  likewise 
conclusive  between  sovereignties  IMd. 

7.  A  riparian  proprietor  upon  a  navigable  stream  in  this  state  has 

absolute  title  to  the  land  to  the  line  of  ordinary  high  water 
mark  by  virtue  of  the  chain  of  title  reaching  back  to  the  sov- 
ereign proprietor;  but,  as  incident  thereto,  subject  to  what  is 
said  in  the  next  paragraph,  he  owns  to  the  center  of  the 
stream  by  the  grace  of  the  state,  subservient,  however,  to  pub- 
lic rights,  substantially  the  same  as  those  incident  to  navi- 
gable waters  at  the  common  law;  and  the  size  of  the  river 
does  not  in  any  event  affect  this  rule.  IMd. 

8.  Where  a  river  separates  this  state  and  another,  the  title,  by  grace 

of  the  former,  to  land  owned  by  a  riparian  proprietor  upon  its 
side  of  the  stream,  goes  to  its  boundary  line,  regardless  of 
whether  that  is  nearer  to  or  further  from  the  shore  than  the 
fllum  aqwB  of  the  stream.  IMd. 

Broker.    See  Insurance,  8. 
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BUILDING  CONTRACTS. 

See  Gabitishment. 

1.  In  an  action  to  recover  for  the  services  of  an  architect,  the  terms. 

of  the  contract  under  which  they  were  rendered  being  in  dis- 
pute, the  court  instructed  the  jury  that  they  could  not  find  for 
the  plaintiff  unless  they  were  satisfied  by  a  preponderance  of 
the  evidence  that  the  contract  was  in  all  respects  as  claimed 
by  the  plaintiff,  and  that  if  they  were  not  so  satisfied  or  were 
satisfied  that  the  minds  of  the  parties  did  not  meet  as  to  the 
portions  of  the  contract  in  dispute,  they  should  find  for  the 
defendant.  Held,  that  a  refusal  to  instruct,  in  effect,  that  if 
the  jury  should  find  the  contract  to  be  as  claimed  by  the  de- 
fendant the  plaintiff  could  not  recover,  was  not  error.  Oraf 
V.  Laev,  177 

2.  Where,  in  an  action  to  recover  for  personal  services,  such  as  an 

architect's,  the  evidence  shows  part  performance  by  plaintiff, 
and  a  willingness  to  perform  the  remainder,  which  was  pre- 
vented by  defendant,  the  plaintiff  is  entitled  to  recover  the 
full  contract  price,  in  the  absence  of  evidence  that  the  plaintiff 
might  have  obtained  employment  elsewhere,  or  of  any  fact  in 
mitigation  of  damages.  Ibid. 

3.  In  such  case,  the  burden  of  proving  mitigation  of  damages  is. 

on  the  defendant.  Ibid. 

4.  Evidence,  among  other  things,  that  an  architect  prepared  plans 

for  a  building,  retained  the  originals  in  his  ofllce,  and  had 
copies  out  with  contractors;  that  several  months  later  the 
owner  told  the  architect  that  he  did  not  intend  to  build,  and 
that  the  architect  then  told  the  owner  that  he  could  have  the 
plans  at  any  time  he  wished  to  go  ahead  with  the  building,  la 
held  sufficient  to  sustain  a  finding  of  the  jury  that  the  plans 
had  been  tendered  to  the  owner.  Ibid. 

5.  Defendant  took  a  contract  to  do  the  entire  work  of  erecting  a 

building  according  to  plans  and  specifications  and  the  satis- 
faction of  designated  architects.  Plaintiffs  had  examined  the 
plans  and  specifications  and  submitted  to  the  owner  a  bid  for 
the  plastering  at  the  same  time  defendant's  bid  was  accepted. 
Thereafter  defendant  handed  the  plans  and  specifications  to 
plaintiffs  and  requested  a  bid,  which  was  given  and  rejected 
on  account  of  the  proposed  price.  Thereafter  plaintiffs  had  an 
interview  with  defendant's  agent  which  resulted  in  an  agree- 
ment as  to  price,  plaintiffs  stating  that  their  bid  was  "for  the 
job"  and  such  agent  then  stated,  ''Go  ahead  and  do  the  work."^ 
Held,  that  plaintiffs  were  bound  to  do  the  work  to  the  satisfac- 
tion of  the  superintendent  designated  in  the  specifications,  and 
were  only  entitled  to  payment  upon  doing  so.  Stein  v.  Mc- 
Carthy, 28» 

Burden  of  Pboof.     See  Attorney  and  Cuent.  1.     Buiij>ino  Con- 
tracts, 3. 

By-standeb.    See  Railroads,  3-5. 

Cancellation  of  Instruments.    See  Attorney  and  Client,  2. 

Carriers.    See  Eminent  Domain.    Railroads.    Street  Railways. 

Cattle.    See  Constitutional  Law,  5, 

Caucuses.    See  Elections,  1,  3. 
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Certiorari.    See  Habeas  Ck)RPUS,  4,  5.    Highways,  2.  * 

Character,   Evidence.     See  Criminal  Law,   1,   2,   6.     False   Pre- 
tenses, 6,  9. 

Charitable  Use.    See  Wills,  1. 

CHATTEL  MORTGAGES. 

See  Replevin.  2-5. 

1.  Plaintiff's  son  placed  with  defendant  an  order  for  a  threshing 

outfit  which  was  accepted,  plaintiff  also  signing  the  order.  The 
order  provided  for  giving  notes  and  a  chattel  mortgage  by 
the  son,  and  for  additional  security  by  plaintiff's  signing  some 
of  the  notes.  Held,  that  the  fact  that  defendant  accepted  the 
son's  individual  notes  and  chattel  mortgage  indicated  that  it 
treated  the  son  as  the  purchaser.  Dornhrook  v.  M.  Rumely 
Co.  36 

2.  In  such  case,  the  son's  mortgage  was  not  filed  in  town  clerk's 

office  of  the  town  where  the  son  resided.  Defendant  did  not 
take  possession  until  after  the  son,  for  a  valuable  considera- 
tion, had  mortgaged  the  outfit  to  the  father,  and  the  father 
had  purchased  the  outfit  on  foreclosing  his  mortgage.  The  de- 
fend^t,  claiming  under  its  chattel  mortgage,  took  possession 
and  plaintiff  brought  replevin.  Held,  that  defendaQt's  mort- 
gage was  void  as  against  that  of  plaintiff,  and  it  was  immate- 
rial whether  plaintiff  knew  his  son  had  given  defendant  a  chat- 
tel mortgage,  nor  was  it  material  to  inquire  whether  he  knew 
or  ought  to  have  known  that  the  son  fraudulently  Intended  to 
hinder  and  delay  his  creditors  in  giving  the  chattel  mortgage. 

Ihid, 

3.  Plaintiff's  son,  in  an  order  for  a  threshing  outfit,   Incorrectly 

stated  his  residence  to  be  in  the  town  of  M.  This  order  was 
canceled,  and  a  second  order  was  taken  in  which  the  son  cor- 
rectly stated  Ills  residence  as  in  the  town  of  S.  and  this  order 
was  also  signed  by  the  plaintiff.  Thereafter  the  son  gave  de- 
fendant a  chattel  mortgage  on  the  outfit,  stating  his  residence 
to  be  in  the  town  of  M..  In  which  town  defendant's  chattel 
mortgage  was  filed.  Plaintiff  subsequently  took  a  chattel  mort- 
gage on  the  same  outfit,  and  in  an  action  of  replevin  brought 
against  defendant  for  the  outfit  the  Jury  found  that  plaintiff, 
when  he  took  his  chattel  mortgage,  had  no  knowledge  of  de- 
fendant's mortgage,  or  that  the  son  intended  to  hinder,  delay 
or  defraud  his  creditors,  and  that  plaintiff  did  not  collude  with 
the  son  in  foreclosing  his  mortgage.  It  also  appeared  that 
plaintiff  had  no  knowledge  of  his  son's  misstatements  as  to 
residence.  Held,  that  defendant's  contention  that  plaintiff  was 
guilty  of  collusion  and  fraud,  which  resulted  in  misleading  it, 
and  caused  it  to  file  its  chattel  mortgage  in  the  town  of  M., 
was  without  foundation.  IHd, 

Children.    See  Infants.    Nboligence,  13,  14. 
Cities.    See  Municipal  Corporations. 
Citizens.    See  Corporations,  1. 
Classification.    See  Wills,  1. 
Clerk  of  Court.    See  Mortgages,  1. 
Cloud  on  Title.    See  Quietino  Title. 
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Ck>-EMPLOYEE.    See  Railroads,  8. 

CoixusioN.    See  Chattle  Mobtoaoes,  3. 

County.    See  Corpobations«  1. 

Commission  Mebghants.    See  Factors. 

Committee  of  common  council.    See  Municipal  Corporations,  5-8. 

Common  Council.    See  Municipal  Corporations,  1,  5-8. 

Common  Schools.    See  Schools  and  School  Districts. 

Communications  with  persons  since  deceased.    See  Witnesses,  5. 

Compensation.    See  Eminent  Domain. 

Competency.    See  Evidence,  1,  2.    Witnesses,  4,  5. 

COMPROMISE  AND  SETTLEMENT. 

See  Accord  and  Satisfaction.    Costs,  4.    Release. 

1.  It  is  not  error  to  refuse  to  submit  to  the  jury  the  question  of  a 

settlement,  where  no  settlement  was  pleaded,  and  the  evidence 
bearing  upon  that  question  was  pertinent  to  the  Issues  raised 
by  the  pleadings.    Gall  v.  Gall,  270 

2.  In  an  action  for  specific  performance  of  a  contract  plaintiff  paid 

into  court  $50  for  defendant's  benefit,  and  defendant  deposited 
in  court  a  deed  of  the  premises  in  dispute,  to  be  delivered  to 
plaintiff  only  upon  payment  by  him  of  $175,  the  amount  of  a 
counterclaim.  Afterwards  by  agreement  defendant  took  the 
$50  and  consented  that  plaintiff  take  and  keep  the  deed  with- 
out further  payment;  and  plaintiff  accepted  and  retained  the 
deed.  Held,  that  this  was  a  voluntary  settlement  of  the  con- 
troversy by  the  parties.  Dr,  Shoop  Family  Medicine  Co.  v. 
Schowalter,  663 

3.  Voluntary  settlement  of  the  controversy  by  the  parties  pending 

an  action  does  not  deprive  the  court  of  jurisdiction  to  enter 
judgment  dismissing  both  the  complaint  and  a  counterclaim. 

Ibid. 
Condemnation.    See  Eminent  Domain. 

Condition  Subsequent.    See  Vendor  and  Purchaser,  1. 

Conduct  of  Counsel.    See  Trial,  2. 

Consent.    See  Rape.  4-6. 

Consideration.     See  Appeal,  9.     Evide:^ce,   10.     Frauds,   Statute 
of,  6.  Replevin,  1.  Vendor  and  Purchaser,  1-3.  Witnesses,  6. 

Consignment.    See  Factors. 

Consolidation.    See  Corporations,  5. 

CONSTITUTIONAL  LAW. 

See  Corporations,  1.    Elections,  2,  3.    Eminent  Domain.    Habeas 
Corpus,  1.    Rape,  3. 

Legislative  powers, 

1.  Ch.  160,  Laws  of  1903,  entitled  "An  act  to  legalize  the  organiza- 
tion of  joint  school  district  No.  4,  of  the  towns  of  R.  and  L. 
in  K.  county,  and  to  legalize  the  subsequent  acts  and  proceed- 
ings of  the  officers  and  voters  of  said  district/'  and  providing 
In  the  body  of  the  act  that  the  designated  organization  "is 
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hereby  in  all  things  legalized/'  and  its  acts  and  those  of  its 
officers  and  electors  are  legalized,  only  embraces  one  subject, 
and  that  subject  is  sufficiently  expressed  in  the  title,  within 
the  calls  of  sec.  18,  art.  IV,  Const.  State  ex  reh  Vandenhouten 
V.  Vanhuse,  15 

2.  Said  act  is  not  repugnant  to  subd.  7,  sec.  31,  art.  IV.  IMd. 

3.  Ch.  217,  Laws  of  1901,  authorizing  county  boards  to  change  the 

method  of  compensation  of  sheriffs  from  fees  to  a  salary,  does 
not  conflict  with  sec.  23,  art.  IV,  nor  with  sec.  26,  art.  IV.  State 
ex  rel,  Sommer  v,  Erickson,  435 

.Police  power. 

4.  The  legislature  may,  under  the  police  power,  gfant  to  boards  of 

health  authority  to  employ  all  necessary  means  to  protect  the 
public  health,  and  may  even  authorize  such  bodies  immediately 
and  summarily  to  destroy  private  property  which  is  in  fact  a 
nuisance  or  source  of  danger  to  public  health,  without  a  pre- 
liminary formal  legal  proceeding  and  a  judicial  trial.  Lowe 
V,  Conroy,  151 

'5.  The  appearance  of  a  malignant  and  contagious  disease,  such  as 
anthrax  In  cattle,  is  in  its  nature  such  a  menace  to  the  public 
health  as  to  bring  it  clearly  within  the  class  of  cases  which  can 
only  be  effectually  dealt  'with  by  the  destruction  of  the  animals 
affiicted.  Ibid. 

^6.  Where  (ruaai-judiclal  officers,  such  as  a  health  officer  or  board 
of  health,  have  summarily  destroyed  private  property  on  the 
ground  that  it  constituted  a  menace  or  cause  of  sickness  dan- 
gerous to  public  health,  the  owner  thereof  may  recover  its 
value  from  the  person  responsible  for  its  destruction,  if  such 
property  was  not  in  fact  such  a  menace  or  source  of  danger, 
the  judgment  or  discretion  vested  in  such  officers  being  no  pro- 
tection to  him,  in  such  a  case,  for  an  invasion  of  the  private 
property  rights  of  others  if  they  have  no  redress  except  an  ac- 
tion against  the  officers.  Fath  v,  Koeppel,  72  Wis.  289,  so  far 
as  it  conflicts,  overruled.  IMd. 

'7.  Uncontradicted  evidence  that  the  defendant,  a  health  officer, 
made  a  written  order  directing  the  destruction  of  certain  prop- 
erty of  the  plaintiff,  that  he  gave  personal  directions  to  the 
deputy  health  officer  and  others  who  actually  destroyed  the 
property,  and  that  such  persons  acted  and  proceeded  under  his 
order  and  directions,  is  held  sufficient  to  warrant  the  court  in 
answering  in  the  affirmative  a  question  of  the  special  verdict 
as  to  whether  the  defendant  caused  the  destruction  of  said 
property.  Ibid. 

XoNSTRUcrnvB  Possession.    See  Tax  Titles,  3. 

Contagious  Diseases.    See  Constitutional  Law%  4-7. 

Contempt  or  Coubt.    See  Witnesses,  3. 

^Contract  Limitation  of  Actions.  See  Insubance,  1-3,  21.  Limita- 
tion of  Actions,  2. 

CONTRACTS. 

^ee  Actions,  6.  Appeal,  21.  Building  Contracts.  Compromise 
AND  Settlement.  Evidence,  8-10.  Fraud.  B^auds,  Statute 
OF.    Garnishment.    Guardian  and  Ward.    Insurance.     Land- 
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LOBD  AND  Tenant.  Municipal  Ck>BPORAT;oNS,  1,  2,  5-8.  Re- 
lease.   Sales.    Telephones.    Tbial,  1,  21. 

Requisites  and  validity:  Acceptance. 

1.  In  an  action  for  the  price  of  a  boiler  furnished  under  a  contract 

for  a  boiler  of  greater  capacity  than  that  actually  installed, 
the  evidence  reviewed,  and  held  insufficient  to  sustain  a  find- 
ing of  acceptance  of  the  boiler  furnished.  Manitowoc  Steam 
Boiler  Works  v.  Manitowoc  Olue  Co,  1 

Same:  Mutuality. 

2.  A  contract  between  principal  and  agent,  signed  by  both  parties, 

by  which  one  party,  the  owners  of  a  stone  quarry,  appointed 
the  other  as  their  exclusive  agent  for  Illinois  and  Wisconsin 
for  the  sale  of  certain  described  stone  at  prices  fixed  therein, 
and  agreed  to  quote  no  prices  to  others  without  the  agent's 
consent,  is  not  void  for  want  of  mutuality,  but  at  least  re- 
quires the  agent  to  act  in  good  faith  and  use  due  diligence  In 
bringing  the  principal's  stone  to  the  notice  of  possible  pur- 
chasers for  the  purpose  of  sale  to  them.  W.  Q.  Taylor  Co.  v. 
Bannerman,  189 

Same:  Legality.    See  Schools  and  School  Distbiots. 

Construction  and  operation:  Amjfiguity. 

3.  Where  the  literal  sense  of  the  words  of  a  contract  shows  no  seri- 

ous ambiguity,  and  may  be  taken  either  of  two  ways,  one  of 
which  will  render  it  void,  and  the  other  not,  the  latter  is  ta 
be  preferred.    Loper  v.  Estate  of.  Sheldon,  26 

4.  Ambiguity   requiring  Judicial   construction   may  as  well  arise 

from  applying  the  contract  to  the  subject  matter  thereof  as 
from  the  literal  sense  of  the  word.  Ihid. 

5.  In  such  case,  in  aid  of  determining  the  intention  of  the  parties, 

the  agreement  may  be  considered  from  the  precise  standpoint, 
as  regards  surrounding  circumstances,  of  the  parties  at  the 
time  of  entering  into  the  same,  and  the  meaning  which  they 
subsequently,  by  their  conduct,  ascribe  thereto.  Ibid. 

Same:  Place  of  performance. 

6.  G.  living  in  Wisconsin  and  B.  living  in  Massachusetts,  met  by 

agreement  in  New  York  city  relative  to  a  sale  of  B.'s  lands  sit- 
uated in  Florida.  At  that  time  and  place  G.,  B.  and  tlie  pur- 
chaser had  negotiations  relative  to  the  sale  of  the  lands  on 
Saturday  which  were  consummated  on  the  following  Monday. 
On  the  intervening  Sunday  there  was  made,  executed  and  de- 
livered to  B.  the  promissory  notes  of  G.,  made  payable  in  Mas- 
sachusetts. Held,  that  the  place  of  the  contract  was  the  state 
of  Massachusetts,  and  its  laws,  making  void  all  executory  con- 
tracts for  the  payment  of  money,  including  promissory  notes, 
made  and  delivered  on  Sunday,  governed.     Brown  v.  Gates. 

349 

7.  Where  the  place  of  performance  of  a  contract  is  expressed,  the 

presumption  is  that  the  parties  contracted  with  reference  to 
the  law  of  that  place.  Ihid. 

8.  Where  a  contract  is  made  in  one  state  or  country,  to  be  performed 

in  another  state  or  country,  it  is  to  be  regrulated  by  the  laws 
of  the  place  of  performance,  without  regard  to  the  place  at 
which  it  was  written,  signed,  or  dated,  in  respect  to  its  nature, 
validity,  interpretation  and  effect,  unless  it  clearly  appears 
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that  the  parties  Intended  the  contract  should  he  governed  by 
the  law  of  the  place  where  it  was  made.  Ibid. 

Rescission:  Evidence. 

9.  In  an  action  for  the  price  of  a  boiler  furnished  under  a  contract 
for  a  boiler  of  a  greater  capacity  than  that  actually  installed, 
evidence  of  mere  use  of  the  boiler  in  connection  with  defend- 
ant's premises,  with  which  it  had  been  connected,  is  not  enough 
to  overcome  evidence,  in  effect,  that  defendant,  upon  protest- 
ing its  insufficiency,  conveyed  to  plaintiff  its  wish  and  expecta- 
tion that  it  be  removed,  and  that  plaintiff  fully  understood 
such  election,  and  allowed  the  boiler  to  remain  in  breach  of  an 
agreement  to  remove  it,  because  of  an  erroneous  construction 
of  the  contract.  Manitowoc  Steam  Boiler  Works  v.  Manitowoc 
Qlue  Co.  1 

Performance  or  breach.  See  Damages,  1-14.  Evidence,  1,  2.  Par- 
ties.   Payment. 

10.  In  applying  the  recognized  exceptions  to  the  rule,  that  he  who 

makes  an  entire  contract  can  recover  no  compensation  unless 
he  performs  it  entirely  and  according  to  its  terms,  the  question 
is  never  what  will  reasonably  compensate  the  contractor,  but 
what  can  the  purchaser  pay  without  being  put  in  worse  posi- 
tion than  if  the  contract  had  been  performed.  Manitowoc  Steam 
Boiler  Works  v.  Manitowoc  Glue  Co.  1 

11.  Where  plaintiff  contracted  to  manufacture  and  place  In  defend- 

ant's factory  a  boiler  that  should  be  150  per  cent,  of  the  ca- 
pacity of  the  boiler  then  in  use  and  the  increase  of  capacity 
was  the  vital  and  essential  part  of  the  contract,  furnishing  a 
boiler  found  by  the  court  to  be  about  eighty-two  per  cent,  of 
the  capacity  of  the  old  one  is  in  no  sense  substantial  perform- 
ance of  the  contract.  Ibid. 

CONTINUANCE. 

A  trial  judge  may  at  pleasure  set  aside  a  rule  of  his  own  mak- 
ing, designed  to  regulate  the  continuance  of  causes  after  being 
once  set  down  for  hearing,  without  committing  reversible  error, 
or  error  at  all,  if  the  rights  of  no  one  are  not  thereby  clearly 
and  substantially  prejudiced.    Loose  v.  State,  115 

Contributory  Negligence.  See  Highways,  14.  Negligence,  11,  16. 
Railroads,  9. 

Conventions.    See  Elections,  1,  3. 

Conversion.    See  Landlord  and  Tenant,  1. 

Conveyances.  See  Adverse  Possession.  1-3.  Covenants.  Crops. 
Deeds.  Equity,  4.  Landlord  and  Tenant,  1-4.  Mortgages. 
Quieting  Title.  Tax  Titles.  Vendor  and  Purchaser.  Wa- 
ters, 1.    Witnesses,  5. 

CORPORATIONS. 

Officers:  Board  of  directors.    See  Telephones. 

Corporate  powers  and  liabilities:  Property  and  conveyances.  See 
Election  of  Remedies. 

Consolidation.    See  Corporations,  5. 

Public  service  corporations.  See  Eminent  Domain.  Municipal  Cor- 
porations, 1,  2.  Railroads.  Street  Railways.  Taxation. 
Telephones. 
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Foreign  corporations.    See  Insurance,  4.    Taxation,  7. 

1.  While  a  corporation  is  not  a  citizen  either  of  any  state  or  of  the 
United  States  within  the  provision  of  sec.  2,  art.  IV.,  Const. 
U.  S.,  or  the  XlVth  amendment  thereto,  and  has  no  right,  by 
constitutional  provision  or  otherwise,  to  exercise  its  corporate 
franchises  in  other  than  its  parent  jurisdiction,  it  Is  the 
policy  of  this  state  to  accord  to  foreign  corporations,  by  comity, 
full  and  complete  privilege  to  exercise  their  corporate  fran- 
chises within  the  state,  except  so  far  as  limitation  is  Imposed 
by  express  legislation.    Oliicago  Title  d  Trust  Co,  v.  Bashford, 

281 

.2.  Sec.  1770&,  Stats.  1898,  Is  prospective  only,  and  does  not  divest 
corporations  which  fail  to  comply  with  its  terms  of  title  to 
or  lien  on  property  which  they,  by  permission  of  the  state,  had 
acquired  prior  to  its  enactment.  Ibid. 

3.  Neither  the  mere  passive  continuance,  by  a  foreign  corporation, 

to  hold  a  valid  lien  on  or  title  to  property  in  this  state,  ac- 
quired prior  to  the  enactment  of  sec.  1770&,  Stats.  1898,  nor 
the  commencement  and  prosecution  of  an  action  to  foreclose 
such  a  lien,  is  "transacting  business"  within  the  meaning  of 
that  section  and  neither  is  prohibited  thereby.  Ibid, 

4.  Neither  creditors  of  a  mortgagor,  who  have  subsequently  ob- 

tained a  judgment  lien  against  the '  mortgaged  property,  nor 
purchasers  at  an  execution  sale  to  enforce  such  a  lien«  have 
any  present  right  to  the  possession  of  such  property,  and  they 
are  in  no  position,  in  an  action  by  the  mortgagee,  a  foreign  cor- 
poration, tor  foreclose  its  lien,  to  raise  objection  that  because* 
the  corporation  had  failed  to  comply  with  sec.  17701),  Stats. 
1898,  it  could  not  lawfully  transact  business  In  this  state,  and 
therefore  had  no  right  to  take  possession  of  the  property  under 
its  mortgage  giving  such  right.  Ibid, 

'5.  The  mere  transfer  of  the  title  to  property  in  this  state  from'  one 
foreign  corporation  to  another,  resulting  by  operation  of  law 
from  the  consolidation  of  two  foreign  corporations,  is  not  ren- 
dered void  by  failure  of  the  corporation  to  comply  with  sec. 
1110b,  Stats.  1898,  although  such  consolidation  took  place  after 
the  statute  went  into  effect.  Ibid. 

COSTS. 

•  See  Justices'  Courts,  5. 

1.  In  an  equity  case  costs  are  discretionary,  and  no  abuse  of  dis- 

cretion appearing,  there  can  be  no  reversal  of  the  judgment 
on  that  ground.    Malone  v.  Waukesha  E.  L.  Co.  485 

2.  It  having  been  conceded  on  the  trial  that  a  certain  class  of 

items  should  be  deducted  from  the  claim  set  forth  in  the  com- 
plaint, and  the  judgment  having  included  such  items  by  mis- 
take, on  an  appeal  taken  without  having  called  respondent's 
attention  to  such  items,  and  given  him  opportunity  to  correct 
the  error,  appellant  cannot  recover  costs  in  the  supreme  court, 
although  the  judgment  be  reduced  to  the  proper  amount  by 
that  court.    Andresen  v,  Upham  Mfg,  Co,  561 

•^.  On  the  granting  of  a  motion  for  a  new  trial  costs  should  be  im- 
posed upon  the  moving  party,  unless  It  appears  that  the  new 
trial  Is  granted  upon  the  ground  that  the  verdict  Is  perverse. 
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or  Is  entirely  unsupported  by  the  eyldence,  or  by  reason  of  a. 
misdirection  of  the  jury  as  to  the  law.  R.  Connor  Co.  v.  Good- 
toillie,  603- 

4.  Except  in  case  of  some  express  statutory  provision,  an  extin- 
guishment of  the  entire  cause  of  action  by  settlement  pending 
the  action  with  no  mention  of  costs  extinguishes  the  right  to 
costs.    Dr.  Shoop  Family  Medicine  Co.  v.  Schowalter,  663 

Cotenancy.    See  Advebse  Possession,  4. 

COUNTEBCLAIM.      SOO  DAMAGES,  8,  9.     EVIDENCE,  1. 

Counties.    See  Sheriffs.  * 

COUNTY  BOARD. 

See  Appeal,  3,  4.    Constitutional  Law,  3.    Sheriffs,  4-8.    Towns. 

1.  County  boards  have  power  to  adjourn  their  annual  meetings,  for 

any  reasonable  and  sufficient  grounds,  both  as  to  time  and 
place  of  adjournment.    Douglas  Co.  v.  Sommer,  424 

2.  A  county  board  having  power  by  statute  to  fix  the  salary  of  the 

sheriff  of  the  county,  may  exercise  that  power  at  an  adjourned 
session  of  its  annual  meeting.  Jhid. 

County  Orders.    See  Sheriffs,  6. 

County  Treasurer.    See  Tax  Titles,  1,  2. 

Court  and  Jury.  See  Appeal,  24.  Constitutional  Law,  7.  Crim- 
inal Law,  3,  7,  8.  Fraud,  3.  Master  and  Servant.  Rail- 
roads, 2.    Street  Railways.    Trial,  10. 

Court  Commissioners.    See  Habeas  Corpus. 

COURTS. 

See  Actions,  5.    Compromise  and  Settlement,  2.     Habeas  Corpus. 

Justices'  Courts.    Supreme  Court. 

1.  Where,  in  an  action  against  receivers  of  a  railroad,  appointed 

by  a  federal  court,  to  compel  the  removal  of  obstructions  from 
certain  streets  the  title  to  which  was  claimed  by  defendants^ 
the  action  had  been  removed  to  the  federal  court,  and  the  fed- 
eral court  had  assumed  jurisdiction  and  retained  the  same 
after  a  motion  to  remand  to  the  state  court,  the  state  court 
can  properly  take  no  proceedings  in  the  action  while  the  cause 
is  still  proceeding  in  the  federal  court.    Aahland  v.  Whitcomh, 

549 

2.  In  such  case,  the  ultimate  authority  to  decide  finally  and  con- 

clusively upon  the  question  of  jurisdiction  is  in  the  federal 
court,  and  the  state  court  will  respect  its  determination  in  any 
case  covered  by  the  federal  removal  statute.  Ibid. 

COVENANTS. 

See  Landlord  and  Tenant,  1,  4. 

1.  E.,  the  holder  of  certain  tax  deeds  and  certificates,  conveyed  to 
M.,  the  holder  of  the  original  title,  by  warranty  deed.  E.  after- 
wards obtained  a  tax  deed  under  a  tax  certificate  he  held  at 
the  time  of  such  conveyance.  Heldj  that  such  interest  as  E. 
acquired  under  such  tax  deed  inured  to  M.  under  E.'b  deed. 
Myrick  v.  Kahle,  6T 
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2.  M.,  the  holder  of  the  original  title  to  certain  lands,  had  acquired 
the  interest  therein  of  E.,  the  holder  of  certain  tax  titles,  by 
a  conveyance  containing  covenants  of  warranty.  E.  afterwards 
obtained  other  tax  titles  which  inured  to  the  benefit  of  M.  under 
such  covenants.  Held,  that  such  facts  established  sulficient 
title  in  M.  to  enable  him  to  maintain  an  action  to  set  aside 
tax  deeds  held  by  third  parties.  Ibid. 

Credibility.    See  Criminal  Law,  6.    Evidence,  7. 

CRIMINAL  LAW  AND  PRACTICE. 

Nature  and  elements  of  crime  in  general.     See  Falsb  Pretenses. 
Homicide.    Rape. 

Indictment  and  information.    See  False  Pretenses.  2. 

Evidence:  Materiality  and  competency. 

1.  An  apparent  motive  for  the  commission  of  a  criminal  offense  is 

not  an  essential  to  a  conviction  thereof.  Mere  proof  of  motive 
does  not  of  itself  establish  guilt,  nor  proof  of  want  of  motive 
establish  innocence.  Such  proof  is  entitled  to  just  such  con- 
sideration in  arriving  at  the  truth  of  the  matter  as  the  jury 
think  ought  to  be  given  thereto;  and  the  same  principle  gov- 
erns in  respect  to  proof  of  the  character  of  the  accused  prior 
to  the  time  of  the  alleged  commission  of  the  offense  inconsist- 
ent with  the  truth  of  the  charge.    Cupps  v.  State,  504 

2.  If  a  jury,  upon  the  whole  evidence  produced  for  their  considera- 

tion in  a  criminal  case,  believe  the  accused  guilty  beyond  a 
reasonable  doubt,  it  is  their  duty  to  so  find,  regardless  of 
whether  they  can  discover  therein  an  adequate  or  any  motive 
for  the  commission  of  the  offense;  and  also  regardless  of 
whether  they  believe  that  the  character  of  the  accused  before 
such  commission  was  inconsistent  therewith.  Ibid. 

Trial:  Province  of  court  and  jury. 

3.  In  a  criminal  case  it  is  not  error  to  say  in  the  presence  of  the 

jury,  in  effect:  A  cause  for  arrest  does  not  indicate  any  cause 
for  conviction.  When  a  person  is  duly  charged  in  such  a  cause 
and  placed  upon  his  trial  it  is  presumed  to  have  been  regularly 
done,  but  does  not  furnish  any  reason  to  be  considered  by  the 
jury  as  regards  the  fact  of  guilt.    Loose  v.  State^  115 

Same:  Necessity ,  requisites^ and  sufficiency   of  instructions.     See 
False  Pretenses,  3,  4.  ' 

4.  The  court  having  instructed  the  jury  in  a  criminal  case  that 

they  should  acquit  the  accused  unless  satisfied  of  his  guilt  from 
the  evidence  beyond  every  reasonable  doubt,  is  not  required, 
whether  requested  or  not,  to  give  further  instructions  on  the 
same  subject.    Loose  v.  State,  115 

5.  An  instruction  that  "a  reasonable  doubt  which  entitles  an  ac- 

cused person  to  an  acquittal  is  a  doubt  of  guilt  reasonably 
arising  from  all  the  evidence  in  the  case,"  taken  in  connec- 
tion with  the  remainder  of  the  charge,  is  held  to  have  conveyed 
to  the  jury  with  sufficient  clearness  the  rule  that  they  must 
acquit  unless  the  evidence  overcomes  all  reasonable  doubt,  al- 
though the  use  of  the  expression  "which  entitles  an  accused 
person  to  an  acquittal"  is  disapproved.  It  would  be  better  to 
instruct  in  that  regard  that  the  doubt  should  arise  from  a  con- 
sideration of  all  the  evidence  or  toant  of  evidence.  Baker  v. 
State,  135 
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6.  In  a  criminal  prosecution  the  Jury  have  a  right  to  consider  the 

prior  criminality  of  the  accused  only  ss  bearing  on  his  credi- 
bility where  he  is  a  witness  on  his  own  behalf,  but  subject  to 
the  exception,  however,  that  in  cases  where  a  specific  intent 
is  an  essential  element  of  the  crime  (such  as  the  intent  to  de- 
fraud in  a  prosecution  for  obtaining  money  under  false  pre- 
tenses), other  similar  acts  so  closely  connected  with  that 
chiCrged  as  to  tend  directly  to  show  the  intent  characterizing 
the  latter  may  be  proved  for  that  purpose.  Ibid. 

7.  In  giving  instructions  to  a  Jury  in  a  criminal  trial,  it  is  not  re- 

versible error  for  the  Judge  to  speak  of  facts  _as  established  in 
the  cause  which  are  so  beyond  any  room  for  reasonable  debate. 
Cuppa  V.  State,  604 

S.  If  a  trial  Judge,  in  charging  a  Jury  in  a  criminal  case,  makes  an 
incorrect  recital  of  a  fact  as  to  whether  it  is  established  or  not, 
if  the  evidence  is  all  one  way  and  so  plain  that  there  is  no 
room  in  reason  for  the  Jury  to  misunderstand  it  notwithstand- 
ing the  incorrect  statement,  the  language  of  such  recital  being 
reasonably  harmonizable  with  the  truth  of  the  matter,  such 
mistake  does  not  constitute  reversible  error.  Ihid, 

9.  In  a  prosecution  for  murder  in  the  first  degree,  if  the  evidence 
in  the  Judgment  of  the  trial  Judge  in  any  reasonable  view 
thereof  will  not  warrant  a  verdict  of  any  other  homicidal  of- 
fense than  that  of  murder  in  the  first  degree,  it  is  his  duty  to 
so  instruct  the  Jury.  Ibid. 

10.  While  it  is  the  duty  of  the  Judge,  In  a  prosecution  for  a  homi- 

cidal offense,  to  instruct  the  Jury  as  to  every  degree  thereof  to. 
which  the  evidence,  in  any  reasonable  view  of  it,  will  apply, 
a  failure  so  to  do  of  his  own  motion  does  not  constitute  re- 
versible error.  Ibid. 

11.  An  exception  to  the  charge,  in  a  prosecution  for  murder  in  the 

first  degree,  that  the  accused  should,  on  the  evidence,  be  con- 
victed of  the  full  offense  charged  against  him  or  acquitted, 
does  not  preserve  for  review  the  question  of  .whether  instruc- 
tions should  have  been  given  as  to  other  de^ees  of  homicidal 
offenses.  Ibid. 

12.  The  rule  applies  in  criminal  as  well  as  in  civil  cases,  that  failure 

to  instruct  the  Jury  upon  a  material  point  is  not  reversible 
error  unless  a  written  request  to  charge  upon  such  point,  in 
proper  form  to  be  given  to  the  Jury,  is  seasonably  presented  to 
the  trial  Judge  and  the  request  is  refused.  Ibid. 

13.  The  court  having  charged  the  Jury,  in  a  prosecution  for  murder, 

that  they  should  weigh  the  evidence  of  each  witness  "as  best 
they  can,"  and  in  th<e  performance  of  the  duty  of  "scrutinizing 
the  evidence  and  determining  its  effect,  you  should  exercise 
the  utmost  caution,  employ  all  the  reason,  prudence,  Judgment 
and  discrimination  that  you  possess  and  would  summon  to 
your  own  aid  in  the  most  important  affairs  of  life,"  it  is  not 
error  to  refuse  to  instruct  that  in  performing- such  duty,  the 
Jury  should  use  "the  utmost  care,  caution,"  etc.  Ibid. 

14.  It  is  not  error  to  refuse  to  instruct  the  Jury  in  a  criminal  case 

that,  "unless  you  can  say  from  that  standpoint  that  the  evi- 
dence fails  to  impress  your  minds  with  any  reasonable  doubt 
of  the  defendant's  guilt,  you  should  acquit  the  accused  and 
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render  a  verdict  of  not  guilty,"  because,  if  the  idea  involved 
Is  not  clearly  erroneous,  the  language  Is  fatally  ambiguous. 

Ibid, 

16.  The  inclusion  of  a  request  to  charge  the  Jury  as  indicated  in  the 
preceding  paragraph  would  render  the  entire  request  fatally 
defective.  Ibid. 

16.  The  proper  instruction,  in  substance,  to  give  to  the  jury  on  the 
subject  covered  by  the  two  last  foregoing  paragraphs  is  that, 
after  giving  to  the  evidence  the  consideration  indicated  by  the 
instructions  mentioned  in  paragraph  14,  there  then  remains  in 
the  minds  of  the  jury  no  reasonable  doubt  of  the  defendant's 
guilt  they  should  convict  him,  otherwise  they  should  acauit 
him.  Ibid, 

Review:  Form  of  remedy:  Jurisdiction,    See  HABif^s  Corpus. 

Crops. 

See  Landlobd  and  Tenant,  1-4. 

Crops,  such  as  vegetables,  which  require  to  be  planted  or  sown 
annually  are  no  part  of  the  realty,  and  the  mere  sale  of  such 
growing  crops  operates  to  sever  it  from  the  realty  so  that  they 
will  no  longer  be  included  in  a  conveyance  of  the  land.  8im- 
anek  v.  Nemetz,  42- 

Cbuel  and  Unusual  Punishments.    See  Rape,  3. 

Culverts.    See  Highways,  15. 

Custom  and  Usage.    See  Damages,  8. 

DAMAGES. 

Nature  and  grounds  in  general.  See  Constitutional  Law,  6.  Evi- 
dence, 1.  Frauds,  Statute  of,  2.  Landlord  and  Tenant,  5-12: 
Municipal  Corporations,  9,  11-14.    Replevin,  6.     Sheriffs,  5. 

1.  In  an  action  founded  upon  breach  of  contract  motive  cannot  cre- 

ate or  increase  liability  for  damages.  Kelley,  Maua  d  Co.  v. 
La  Crosse  Carriage  Co,  84 

Mitigation.    See  Buildino  Contracts,  2,  3. 

Measure  of  damages:  Breach  of  contract.  See  Building  Contracts, 
2,  3.    Landlord  and  Tenant.  5-12. 

2.  In  an  action  for  the  price  of  a  boiler  furnished  under  a  contract 

for  a  boiler  of  greater  capacity  than  that  actually  installed,  the 
contract  price  is  not  prima  facie  proof  of  its  value.  Manitowoc 
Steam  Boiler  Works  v,  Manitowoc  Glue  Co.  1 

3.  In  such  case,  testimony  by  defendant's  manager,  In  effect,  that 

if  a  boiler,  such  as  contracted  for,  was  worth  $2,036,  the  value 
of  such  a  one  as  delivered  was  proportionally  less  as  the  ca- 
pacity, but  said,  "I  can't  state  the  market  value  of  that  boiler 
at  the  time  I  received  it  any  more  than  what  Mr.  H.  (plaint- 
iff's witness)  valued  it  at,"  cannot  be  construed  into  an  ad- 
mission that  the  market  price  was  as  much  as  H.'s  valuation. 

Ibid. 

4.  Where  plaintiff  contracted  to  deliver  to  defendant  at  a  specified 

date  certain  vehicle  springs,  but  failed  to  deliver  any  except 
a  very  small  quantity  until  months  after  the  contract  date,  ir 
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defendant,  upon  ascertaining  the  breach,  with  ordinary  dili- 
gence could  have  promptly  obtained  springs  such  as  those  speci- 
fied in  the  contract  in  the  open  market,  he  can  recover,  as  gen- 
eral damages,  the  difference  between  the  price  at  which  he 
could  have  so  obtained  them  and  the  contract  price,  together 
with  such  special  damages  as  he  must  nevertheless  have  suf- 
fered, including  necessary  expenses  in  finding  and  procuring 
other  springs,  or  in  his  efforts,  consistent  with  reasonable 
prudence  and  diligence,  to  expedite  delivery  of  the  contract 
springs.    Kelley,  Mans  d  Co.  v.  La  Crosse  Carriage  Co.         84 

5.  Where  plaintiff  contracted  to  deliver  to  defendant  by  an  agreed 

date  certain  vehicle  springs  which  had  to  be  manufactured  be- 
fore they  could  be  furnished,  and  defendant  relied  on  plaint- 
iff's frequent  assurances  that  the  springs  would  be  shipped 
soon,  and  probably  earlier  than  the  sprfngs  could  be  manu- 
factured elsewhere,  plaintiff  cannot  complain  because  defend- 
ant omitted  efforts  to  buy  springs  which  had  to  be  manufact- 
ured before  furnished,  if  such  would  be  the  conduct  of  ordi- 
narily prudent  persons  under  those  circumstances  Ihid. 

6.  In  such  case,  if  it  appeared  that  springs,  such  as  defendant  con- 

tracted for,  were  not  purchasable  in  the  open  market,  or  were 
of  designs  specially  adapted  for  defendant's  vehicles  and  ob- 
tainable only  by  special  order,  and  that,  by  plaintiff's  failure 
to  deliver  at  the  agreed  time,  defendant  was  prevented  from 
producing  the  number  of  vehicles  ^  which,  but  for  plaintiff's 
delay,  defendant's  factory  would,  with  reasonable  certainty, 
have  produced;  that  defendant,  with  reasonable  certainty, 
would  have  been  able  to  have  sold  such  output  during  the  then 
current  season,  and  that  plaintiff  had  knowledge  of  such  facts 
with  reference  to  defendant's  business,  or  of  the  vehicle  manu- 
facturing business  generally,  that  plaintiff  as  a  reasonable 
man  should  have  contemplated  such  injury  might  probably  re- 
sult from  such  breach, — then  defendant  would  be  entitled  to 
recover  the  value  of  the  lost  use  of  defendant's  whole  estab- 
lishment as  measured  by  comparison  of  its  output  according 
to  its  capacity  under  usual  circumstances  and  its  output  as  im- 
paired by  plaintiff's  default,  and  in  addition  the  expenses  of 
reasonable  efforts  to  expedite  shipments  under  the  contract, 
after  plaintiff's  default  became  apparent,  and  also  the  reason- 
able expenses  of  efforts  to  find  and  purchase  springs  from 
others  to  supply  the  place  of  those  plaintiff  failed  to  deliver 
on  time,  together  with  the  increased  cost  of  springs  so  pur- 
chased. ^&i^- 

7.  The  rule  that  one  who  breaks  a  contract  Is  liable  to  compensate 

the  other  party  for  all  damages  occasioned  by  the  breach 
which  might  reasonably  be  expected  to  fiow  therefrom,  does 
not  require  that  the  party  breaking  the  contract  should  know 
in  detail  just  what  constitutes  the  loss,  provided  It  be  reason- 
able and  within  usual  experience.  Ibid. 

8.  Plaintiff   contracted   with   defendant,   who   had   an   established 

business  as  manufacturer  of  vehicles,  to  deliver  at  an  agreed 
date  certain  vehicle  springs  for  use  In  the  manufacture  of  de- 
fendant's vehicles,  but  failed  to  do  so  until  long  after  the 
agreed  date,  and  long  after  the  then  current  season  of  defend- 
ant's business  closed.  In  an  action  for  the  contract  price,  de- 
fendant counterclalmed  for  damages  to  Its  business  through 

Vol.  120  —  44 
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such  non-deUTery.  Beld,  that  it  was  error  to  exclude  eTideuce 
offered  by  defendant  on  its  counterclaim  on  the  following  sub- 
jects: 

(a)  Eridence  tending  to  prove  even  general  knowledge  on 
plaintiff's  part  of  how  the  vehicle  businees  was  carried  on, 
either  in  manufacturing,  selling  or  obtaining  the  necessary 
supplies  of  material,  and  whether  such  knowledge  was  deriv- 
able from  plaintiff's  general  familiarity  with  the  vehicle  busi- 
ness, or  from  facts  communicated  to  plaintiff  at  or  prior  to  the 
time  of  making  the  contract. 

(b)  Evidence  of  the  custom  of  operating  defendant's  factory, 
tending  to  show  the  manner  in  which,  and  extent  to  which, 
non-supply  of  springs  interrupted  its  operation  and  diminished 
its  efficacy. 

(c)  E>7idence  of  the  actual  effect  of  absence  of  springs  after 
the  time  at  which  the  plaintiff  was  bound  by  contract  to  make 
delivery. 

(d)  Evidence  of  the  capacity  of  the  factory  during  the  period 
of  complete  or  pariial  interruption  after  the  springs  were  due, 
but  confined,  however,  to  that  which  was  ordinary  and  usual. 

(e)  Evidence  tending  to  show  that  defendant  had  sufficient 
supply  of  material  and  parts  of  vehicles — other  than  springs — 
and  of  labor  to  keep  its  factory  running  to  an  extent  not  ex- 
ceeding that  which  was  usual  and  customary. 

(f)  Evidence  to  prove  the  fact  of  sales  in  excess  of  what  the 
factory  was  able  to  produce  with  the  shortage  of  springs,  and 
for  that  purpose  the  orders  received,  either  before  or  after  the 
contract,  were  relevant,  provided  they  did  not  exceed  such  as 
should  have  been  within  the  reasonable  contemplation  of  the 
parties. 

(g)  Evidence  as  to  whether  a  market  existed  from  which 
the  defendant,  with  reasonable  diligence,  could  have  supplied 
itself  promptly  enough  to  have  avoided  other  damage  by  merely 
paying  some  enhanced  price  for  springs.  In  this  is  involved 
testimony  that  springs  in  quantity  for  factories,  such  as  de- 
fendant's were  ordinarily  obtainable  only  by  contract  long 
enough  in  advance  to  enable  manufacture;  also  description  of 
springs  contracted  for,  to  the  extent  of  showing  whether  they 
were  peculiar  in  any  of  their  details,  so  as  to  be  especially 
adapted  to  the  tjrpes  of  vehicles  manufactured  by  defendant 

(b)  Evidence  to  show  the  diligence  exercised  by  defendant, 
after  it  had  reasonable  ground  to  believe  plaintiff  would  de- 
fault in  seasonable  delivery,  in  the  way  of  attempting  to  obtain 
springs  elsewhere  or  to  expedite  the  shipments  from  plalntifTs 
place  of  manufacture,  and  therein  to  show  representations  and 
promises  on  the  part  of  plaintiff  which  might  have  induced  de- 
fendant to  forego  efforts  which  It  might  otherwise  have  made. 

(1)  Evidence  as  to  the  expenses  incurred  by  defendant  in  rea- 
sonably diligent  efforts  to  obtain  springs  after  it  had  ascer- 
tained plaintiff's  default  to  furnish  the  springs  within  the 
time  limit  of  the  contract.  IMd. 

9.  Plaintiff  contracted  with  defendant,  who  had  an  established 
business  as  manufacturer  of  vehicles,  to  deliver,  at  an  agreed 
date,  certain  vehicle  springs  for  use  in  the  manufatture  of  de- 
fendant's vehicles,  but  failed  to  do  so.  In  an  action  for  the 
contract  price  defendant  counterclaimed  for  damages  through 
such  nondelivery.  Held,  that  It  was  error  to  admit  evidence 
offered  by  defendant  on  the  following  subjects: 
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(a)  Evidence  of  the  money  value  of  the  time  of  defendant's 
employees  lost  by  reason  of  nondelivery  of  such  springs.  It  is 
not  a  proper  specific  element  of  recovery. 

(b)  Evidence  of  profits  on  the  specific  vehicles  included  in 
orders  received  by  defendant  which  it  was  unable  to  fill  by 
reason  of  plaintiff's  failure  to  furnish  such  springs. 

(c)  Letters  between  defendant  and  the  company  at  whose 
factory  plaintiff  was  having  the  contract  springs  manufactured, 
except  as  bearing  on  defendant's  diligence. 

(d)  Evidence  tending  to  show  wilfulness  of  the  plaintiff  in 
its  breach  of  the  contract.  Ibid, 

10.  In  an  action  by  the  agent  to  recover  damages  for  breach  of  a 

contract,  it  appeared  that  the  principal  sold  stone  to  others  at 
the  contract  price,  and  that  the  agent  offered  to  sell  the  same 
stone  to  the  same  parties  at  the  same  price.  Held,  that  the 
agent  was  not  damaged  by  the  sale.  W.  G.  Taylor  Co.  v.  Ban- 
nerman,  189 

11.  By  a  written  agreement  the  agent  in  such  a  case  consented  to 

the  sale  of  a  certain  quantity  of  stone  to  a  third  party  at  a 
fixed  price  "in  consideration  of  certain  conditions,"  and  it  was 
shown  by  other  evidence  that  the  consent  was  granted  upon 
the  understanding  that  the  purchaser  had  worked  up  certain 
private  Jobs  of  paving,  as  distinguished  from  ordinary  city 
contracts,  and  had  an  unexpired  contract  with  the  principal 
for  stone.  Held,  that  the  permitted  sales  were  limited  to  such 
purposes  only,  and  that  the  agent  was  entitled  to  damages  for 
all  sales  made  by  the  principal  to  such  purchaser  which  were 
used  for  purposes  putside  of  such  understanding.  Ibid. 

12.  After  having  filled  part  of  an  order  made  by  an  agent  under  a 

contract  with  a  third  person,  the  principal  refused  to  supply 
any  more  stone  on  the  ground  that  the  agent  had  failed  to  pay 
him  $600  due  for  stone  already  shipped.  At  that  time  the 
agent  had  a  well  founded  claim  against  the  principal  for  dam- 
ages for  breach  of  the  contract  amounting  to  more  than  the 
.  sum  due.  The  agent  was  unable  to  obtain  the  stone  elsewhere, 
and  the  purchaser  thereupon  cancelled  the  contract.  Held, 
that  the  principal  was  liable  to  the  agent  for  the  profits  lost 
by  reason  of  the  failure  to  supply  the  stone.  Ibid. 

13.  Where  a  principal  contracts  with  an  agent  to  sell  to  or  through 

the  agent  the  entire  output  of  a  stone  quarry,  and  the  principal 
sells  the  entire  output  to  a  third  party,  and  the  agent  has  also 
taken  orders  sufficient  to  absorb  it  all,  the  agent  cannot  re- 
cover the  difference  between  the  contract  and  market  price 
upon  that  sold  by  the  principal,  and,  in  addition,  recover  the 
difference  between  the  contract  and  sale  price  on  that  for  which 
the  agent  had  taken  orders.  Ibid. 

14.  The  damages  recoverable  for  breach  of  contract  are  such  as  may 

fairly  and  reasonably  be  considered  the  natural  and  proximate 
result  thereof,  and  in  the  light  of  circumstances,  special  or 
otherwise,  known  to  both  parties  at  the  time  of  making  the 
contract,  may  reasonably  be  supposed  to  have  been  in  contem- 
plation by  them  as  the  probable  result  of  such  breach.  Orosa 
V.  Heckert,  314 

Same:  Injuries  to  the  person:  Excessive  damages.    See  Railroads,  5. 

15.  In  an  action  for  personal  injuries  sustained  by  a  fall  on  a  de- 

fective sidewalk,  where  it  appeared,  among  other  things,  that 
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plaintiff  sustained  a  severe  shock  to  his  nervous  system,  at- 
tended by.  fever;  that  he  endured  much  pain  and  general  im- 
pairment of  health;  that  he  was  confined  to  the  house  about 
a  month,  and  that  he  incurred  liability  for  medical  attendance 
of  1125,  a  verdict  of  |750  is  held  not  to  be  excessive.  Ruscher 
17.  Stanley,  380 

Dams.    See  Deeds. 

Debtor  and  Cbeditob.    See  Garnishment.    Replevin. 
Deceit.    See  False  Pretenses.    Fraud. 
Declarations.    See  Insurance*  4. 

DEEDS. 

See  Adverse  Possesslon,  1-3.    Covenants.  Crops.  Equity,  4.  Land- 
lord and  Tenant,  1-4.    Tax  Titles.    Waters,  1.    Witnesses,  5. 

1.  A  deed  of  land  bounded  by  a  millpond  which  is  the  mere  en- 

largement of  a  river  passes  the  land  to  the  thread  of  the  stream. 
Lawson  v,  Motory,  52  Wis.  219,  and  Fox  River  F.  d  P.  Co.  v. 
Kelley,  70  Wis.  287,  distinguished.    Roherta  v.  Becker,  102 

2.  R.  C.  P.,  the  owner  of  a  milldam  and  waterpower  on  a  stream, 

and  of  the  land  on  both  sides  thereof,  conveyed  to  J.  N.  P. 
and  S..a  fifteen-rod  strip  covering  the  west  bank  opposite  the 
dam  for  some  distance  above  and  below,  together  with  1,500 
inches  of  water  under  a  five-foot  head,  and  the  grantees  cove- 
nanted to  defray  half  of  the  expense  of  maintaining  the  dam 
so  as  to  keep  up  a  five-foot  head  of  water.    It  appeared  that 
1,500  inches  of  water  under  a  five-foot  head  was  more  than 
half  of  the  ordinary  flow  of  the  river.    At  the  time  of  said  con- 
veyance there  was  a  sawmill  on  the  east  side  of  the  stream. 
Four  months  later  R.  C.  P.  conveyed  to  F.  C.  W.  an  undivided 
one  third  of  the  land  on  the  east  side  of  the  river  (the  saw- 
mill property)   "together  with  the  equal  undivided  one  third 
'  of  the  sawmill  situated  on  the  above-described  real  estate  and 
the  equal  undivided  one  third  of  the  dam,  waterpower,  privi- 
leges and  appurtenances  thereunto  belonging  or  in  any  wise 
appertaining."    The  next  year  R.  C.  P.  made  a  conveyance  to* 
F.  C.  W.  containing  the  same  description  as  that  in  the  last 
mentioned  deed,  except  that  the  fraction  one  sixth  was  used 
instead  of  one  third.    F.  C.  W.  conveyed  to  G.  using  the  same 
description  but  substituting  therein  the  fraction  one  half.    Sub- 
sequently R.  C.  P.  conveyed  to  S.  and  S.  to  G.  the  other  half 
of  the  same  described  property.     Thereafter  G.  conveyed  to 
J.  W.  W.  the  land  on  the  east  side  of  the  river  "together  with 
the  sawmill  situated  on  the  above-described  real  estate  and  the^ 
equal  and  undivided  one  half  of  the  dam,  waterpower,  privi- 
leges and  appurtenances  thereunto  belonging  or  in  any  wise 
appertaining,"  and  the  property  covered  by  such  conveyance 
vested  by  mesne  conveyances  in  defendants,  who  also  by  mesne 
conveyances  acquired  the  title  to  the  1,500  inches  of  water 
under  a  five-foot  head  "together  with  all  rights  and  privileges 
in  and  to  the  water  power  dam  and  fiowage,"  etc.,  conveyed  to 
J.  N.  P.  and  S.    Several  years  later  G.  quitclaimed  to  plaintiff 
the  undivided  one  half  of  said  dam,  together  with  the  water- 
power,  etc.,  thereunto  belonging.    Held: 
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(1)  The  deed  from  R.  C.  P.  to  J.  N.  P.  and  S.  conveyed  the 
land  to  the  middle  of  the  stream,  and  insured  to  the  grantees 
the  use  of  the  specified  amount  of  water  at  all  times,  whether 
one  half  of  the  flow  equaled  that  amount  or  not. 

(2)  The  deeds  from  R.  C.  P.  to  F.  C.  W.  referred  to  the  east 
half,  and  not  to  the  whole,  of  the  dam  and  waterpower,  and 
conveyed  to  him  an  undivided  one  half  interest  therein. 

(3)  The  deed  from  G.  to  J.  W.  W.  conveyed  to  the  latter  all 
of  the  former's  interest  in  the  dam  and  power,  as  well  as  in 
the  sawmill.  Ihid. 

3.  In  such  a  case,  undisputed  evidence  that  in  1874  G.  was  dis- 
possessed of  the  entire  property  on  the  east  side  of  the  river  by 
J.  W.  W.,  claiming  under  his  deed,  and  that  thereafter  J.  W.  W. 
and  his  grantees  had  been  in  actual,  exclusive  adverse  pos- 
session claiming  title  under  such  deed,  and  that  until  1901  no 
one  made  any  claim  of  title  to  the  dam  or  waterpower,  is  held 
conclusive  proof  of  adverse  possession  under  the  ten-year  stat- 
ute of  limitations.  Ibid, 

Default.    See  Frauds,  Statute  op,  6. 

Defects.    See  Feaud,  5.    Highways,  10-14. 

Definitions.    See  Wobds  and  Phbases. 

Demand.    See  Fbauds,  Statute  of,  3.    Payment,  1. 

Demubbeb.     See  Action,  6.     Adverse  Possession,   1,  2.     Infants. 

Quieting  Title,  2-5.    Release. 

Diligence.    See  Damages,  8,  9.    Fraud,  3. 

Direction  of  Verdict.  See  Appeal,  10.  Criminal  Law,  9.  High- 
ways, 13.  Insxtrange,  1.  Municipal  Corporations,  6.  Negli- 
gence, 1,  11.    Railroads,  7,  9.    Street  Railways. 

Directors.    See  Telephones,  2. 

Disavowal.    See  Accord  and  Satisfaction,  3,  4. 

Discontinuance.    See  Highways,  3-9. 

Discretion.  See  Appeal.  1,  2,  11-15.  Constitutional  Law,  6.  Con- 
tinuance. Costs,  1.  Equity.  2.  Executors  and  Administra- 
tors, 1.  Justices'  Courts,  5.  Trial,  2.  Wills,  1.  Witnesses,  1. 

Docket.    See  Justices'  Courts,  2,  3,  6. 

Documentary  Evidence.    See  Evidence,  6,  7. 

Druggists.    See  Negligence,  4-6. 

ELECTION  OF  REMEDIES. 

See  Insurance,  4. 

In  an  action  by  one  telephone  company  against  another  to  recover 
the  value  of  the  plant  of  the  former  alleged  to  have  been  sold 
to  the  latter,  it  is  not  error  to  refuse  to  require  the  plaintiff 
to  elect  whether  it  will  go  to  trial  upon  a  count  based  upon 
^42uantum  meruit,  or  upon  a  count  alleging  that  defendant 
agreed  to  make  payment  therefor  in  a  certain  number  of  shares 
of  its  capital  stock,  and  that  it  had  failed  and  refused  to  de- 
liver such  stock,  or  pay  the  value  thereof  in  cash.  Badger  Tele- 
phone Co.  V.  Wolf  River  Telephone  Co.  169 
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ELECTIONS. 

1.  Under  ch.  341,  Laws  of  1899,  entitled  "An  act  relatinff  to  caucuses 
and  amending"  sees,  lla-lli,  Stats.  1898,  nominations  by  mass 
convention^,  provided  for  by  sec.  30,  Stats.  1898,  were  not 
abolished  by  the  general  rep^lng  clause  contained  in  ch.  341, 
Laws  of  1899,  and  a  person  so  nominated,  whose  name  appeared 
upon  the  official  ballots  and  who  received  a  majority  of  all  the 
votes  cast  for  the  office  for  which  he  was  a  candidate,  was  duly 
elected  and  entitled  to  hold  the  office.  State  ex  reJ.  Hunt  v, 
Stafford,  203 

[2.  Whether  ch.  341,  Laws  of  1899,  is  constitutional,  not  deter- 
mined.] Ibid. 

[3.  Marshall,  J.,  is  of  the  opinion  that  the  provision  of  sec.  30, 
Stats.  1898,  authorizing  nominations  by  mass  convention^  has 
been  repealed  by  ch.  341,  Laws  of  1899,  but  that  the  constitu- 
tional right  of  an  elector  to  participate  with  effect  in  elections, 
so  far  as  having  his  choice  of  candidates  regarded,  is  so  far 
removed  from  legislative  interference  that  he  cannot  rightfully 
be  required,  by  any  legislative  act,  to  use  a  particular  form 
in  a  particular  way  for  indicating  his  choice,  and  thereafter 
have  that  choice  disregarded  because  of  its  being  In  favor  of 
one  whose  name  was  not  rightfully  on  the  ballot  form  placed, 
by  public  agencies,  in  his  hands  as  correct.]  Ibid. 

Electors.    See  Elections,  1,  3. 

Electric  Light  Poles.     See  Eminent  Domain,  4.     Municipal  Cor- 
porations, 1. 

Electric  Railways.    See  Eminent  Domain.    Street  Railways. 

EMINENT  DOMAIN. 

1.  A  street  railway  incorporated  under  ch.  86,  and  sees.  1862,  1863, 

of  ch.  87,  Stats.  1898,  operating  under  ordinances  forbidding 
use  for  any  other  purpose  than  that  of  a  passenger  railway 
within  the  streets  of  the  city,  except  carrying  such  personal 
effects  as  are  usually  carried  by  passengers  on  street  railways, 
and  limiting  the  fare  to  be  charged  for  each  passenger,  has 
the  right  to  maintain  its  tracks  and  railway  on  the  city  streets, 
for  the  purpose  of  doing  a  legitimate  street-railway  business, 
without  making  compensation  to  abutting  lot  owners.  Tounkin 
V.  Milwaukee  L.,  H,  d  T,  Co.  477 

2.  Defendant  operated  interurban  trains  and  cars  over  country 

highways  between  two  cities,  thence  on  its  street-railway  tracks 
through  one  city  over  a  street  to  its  limits,  and  thence  over 
country  highways  to  a  point  six  or  seven  miles  distant  Held, 
that  the  running  of  such  interurban  trains  and  cars  over  the 
street-railway  tracks  was  an  additional  burden  upon  the  lands 
of  lot  owners  abutting  on  the  streets  so  used.  Ibid. 

3.  Prior  to  the  enactment  of  ch.  465,  Laws  of  1901,  street  railways 

had  no  right  to  condemn  land  in  the  streets  of  cities  and  vil- 
lages. In  an  action  commenced  before  that  enactment  it  was 
held,  that  the  only  adequate  remedy  of  abutting  lot  owners  was 
to  enjoin  the  unlawful  casting  of  additional  burdens  on  their 
premises.  Such  decision  is  limited,  however,  to  the  conditions 
at  the  time  the  action  was  commenced.  Ibid. 


Wis.] 


INDEX.  695 


[4.  Whether  the  placing  of  poles  In  a  street  by  an  electric  lighting 
corporation  for  the  purpose  of  placing  electric  light  and  heat 
wires  thereon  Is  an  additional  burden  to  the  fee,  so  as  to  re- 
quire condemnation  proceedings,  as  against  the  abutting  own- 
ers, not  determined.]    Malone  v.  Waukesha  E,  L.  Co,  485 

Encboachmisnt.    See  Res  Adjitdicata,  2,  3. 

Entire  Contsacts.    See  Ck>NTiiACTS,  10,  11.    Gabnishment,  1. 

EQUITy. 

See  Action,  1,  2,  7.  Abbitration.  Attorney  and  Client.  Compro- 
mise AND  Settlement,  2.  Costs,  1.  Eminent  Domain,  3.  Mu- 
nicipal COBPOBATIONS,  1.    QuiETING  TITLE,  1.    ReS  ADJUDICATA,  3. 

Vendor  and  Pubchaseb,  1,  3,  4.    Waters,  2. 

1.  In  equity  the  mere  fact  that  the  complaint  demands  Judgment 

for  relief  to  which  plaintiffs  are  not  entitled  is  no  ground  for 
refusing  the  relief  to  which  they  are  entitled.  Younkin  v.  Mil- 
waukee X/.,  H,  d  T,  Co,  477 

2.  Where  a  city  has  general  power  to  cause  streets  to  be  improved 

at  the  expense  of  a  private  owner,  and  the  amount  assessed  is 
not  more  than  his  proper  share  of  the  reasonable  cost  of  such 
improvement,  If  from  irregular  exercise  of  that  power,  or  other 
cause,  not  affecting^  adversely  the  burden  imposed  on  him,  the 
imposition  be  illegal  or  invalid,  the  private  owner  must  find 
his  remedy  under  the  strict  rules  of  courts  of  law,  and  a  court 
of  equity  will,  in  the  exercise  of  its  discretion,  refuse  him  its 
peculiar  forms  of  relief.    Beaser  v.  Barber  A.  P.  Co,  599 

3.  Influence  or  Importunity,  to  be  undue,  must  destroy,  or  at  least 

impair  or  prevent,  free  agency.    Drinkwine  v,  Otuelle,  628 

4.  In  an  action  to  set  aside  a  deed  and  mortgage  alleged  to  have 

been  obtained  by  fraud  and  undue  influence,  the  evidence  ex- 
amined, and  held  not  to  sustain  findings  of  undue  influence. 

Jhid. 

5.  In  such  cases,  the  Judgment  is  not  to  rest  on  mere  suspicion  or 

assumption,  or  on  flndlngs  that  rest  largely  upon  the  existence 
of  ill  feeling  and  opportunity  to  stimulate  ill  feeling.         Ibid. 

Establishment.    See  Highways,  1,  2. 

Estates  of  Decedents.  See  Executors  and  Administrators. 
Fbauds,  Statute  or,  1,  2.    Wills. 

Estoppel.  See  Accord  and  Satisfaction,  3,  4.  Insurance,  10,  11,  21. 
Landlord  and  Tenant,  4.    Telephones,  2.    Trial,  16. 

EVIDENCE. 

See  Witnesses. 

Presumptions.  See  Appeal,  8,  9.  Contracts,  7.  Frauds,  Statute 
OF.  Highways,  4.  Homicide,  2.  Municipal  Corporations,  7. 
Nbgligknce,  10.    Waters,  1. 

Burden  of  Proof.  See  Attorney  and  Client,  1.  Building  Con- 
tracts, 3.    Homicide,  4. 

Relevancy^  materiality  and  competency.  See  Accord  and  Satisfac- 
tion, 1,  3,  4.  Adverse  Possession,  3.  Appeal,  16,  25,  26,  28. 
Criminal  Law,  1,  2.    Damages,  8,  9,  11,  13,  14.    False  Pre- 
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TEXSES,  5-9.  Insurance,  5-7,  17.  Landlord  and  Tenant,  1,  2, 
7-12.  Municipal  Corpobations,  13.  Negligence,  5,  13.  Re- 
lease.   Replevin,  1,  4,  5.    Sales,  2,  3.    Tax  Titles,  2. 

1.  Defendant  counterclaimed  for  damages  for  breach  of  a  contract, 

confessedly  made  at  a  certain  date,  in  failure  to  supply  the 
contracted  articles  at  the  contract  date.  There  was  no  allega- 
tion of  a  contract  later  than  or  different  from  the  one  admitted 
to  have  been  made.  Held^  that  evidence  that  at  a  later  date 
the  parties  entered  into  a  new  agreement,  upon  consideration 
that  defendant  would  refrain  from  supplying  itself  elsewhere, 
and  at  that  time  there  was  communicated  to  plaintiff  addi- 
tional and  specific  information  of  the  injury  to  defendant 
which  would  follow  a  breach  of  the  contract,  was  irrelevant. 
Kelley,  Maua  d  Co.  v.  La  Crosse  Carriage  Co.  84 

2.  In  an  action  for  the  value  of  goods  alleged  to  have  been  deliv- 

ered to  a  third  person  at  defendant's  request,  the  evidence  ex- 
amined, and  a  finding,  that  defendant  was  the  purchaser  of  the 
goods  delivered  by  plaintiff,  is  held  to  be  against  the  clear  pre- 
ponderance of  the  evidence.    Andresen  v.  Upham  Mfg,  Co.     561 

Best  and  secondary  evidence.    See  Highways,  3. 

3.  Where  evidence  had  been  given  of  the  receipt  by  defendant  of 

a  letter  from  plaintiff,  referred  to  in  another  letter  received 
in  evidence,  that  it  was  lost,  and  that  after  diligent  search  It 
could  not  be  found,  it  is  competent  for  defendant  to  prove  its 
contents  by  a  witness  who  had  seen  it.  Kelleyy  Maus  d  Co.  v. 
La  Crosse  Carriage  Co.  84 

4.  In  such  case,  nothing  appearing  to  show  that  such  letter  was 

In  plaintiff's  custody,  notice  to  plaintiff  to  produce  it  is  not 
essential.  Ibid. 

5.  A  family  record  is  not  the  best  evidence  of  a  birth  noted  therein. 

nor  original  evidence  in  respect  thereto,  the  person  who  made 
the  record  being  alive,  competent  to  testify,  and  within  reach 
of  the  court.  In  such  a  case  such  record  is  of  no  higher  dig- 
nity than  any  other  memorandum.    Loose  v.  State,  115 

Admissions.    See  False  Pretenses,  9. 

Declarations.    See  Insurance,  4. 

Documentary  evidence:  Private  writings  and  memoranda.    See  Dam- 
ages,  9.    Evidence,  3-5. 

6.  The  maker  of  a  memorandum,  or  person  who  knew  at  some 

time  that  it  was  made  correctly,  may  use  the  writing  in  or 
out  of  court  to  refresh  his  memory  preparatory  to  testifying 
in  respect  to  the  matter  therein  referred  to,  and  after  doing 
so  may  so  testify  though  having  no  present  knowledge  as  to 
the  truth  of  such  matter  independently  of  the  writing.  Loose 
V.  State,  115 

7.  The  fact  that  the  witness,  in  the  circumstances  above  stated. 

fails  to  produce  the  memorandum  in  court,  gives  no  ground 
for  rejecting  his  testimony,  unless  he  unreasonably  refuses  to 
produce  it  pursuant  to  the  court's  order.  Absence  of  the  writ- 
ing can  be  considered  as  bearing  on  the  credibility  of  the  wit- 
ness to  such  extent  as  the  Jury  think  proper  under  all  the  cir- 
cumstances. Ibid. 

Parol  or  extrinsic  evidence  affecting  writings.    See  Landlobd  and 
Tenant,  2. 
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8.  A  writing— "Received  $200  from  S.  to  balance  boiler  account  in 

full" — is  a  mere  receipt,  and  parol  evidence  of  a  contempora- 
neous, agreement  that  the  boiler  installed  should  remain  in 
place  for  the  purpose  of  giving  the  contractor  an  opportunity 
to  remedy  any  defects  and  the  purchaser  to  ascertain  whether 
it  satisfied  the  contract  of  purchase,  is  admissible.  Beeger  v. 
Manitowoc  Steam  Boiler  Works,  11 

9.  It  is  competent  to  show  by  i>arol  evidence  that  an  assignment 

of  a  lease,  absolute  on  its  face,  was  given  as  security  only. 
Gross  V,  Heckert,  .    .  314 

10.  Where  one  person,  on  purchasing  property  of  another,  agrees 
to  apply  the  consideration  in  part  payment  of  the  debts  of  the 
latter,  but  the  written  memorandum  fails  to  fully  specify  all 
the  stipulations  made  as  to  the  debts  assumed,  it  may  be  shown 
by  parol  testimony  what  debts  the  purchaser  agreed  to  pay. 
Foslia  V.  O'Donnelh  336 

Opinion  evidence.    See  Municipal  Cobpobations.  14. 

Weight  and  sufficiency.  See  Appeal,  23.  Boundabies,  6.  Buildino 
Contracts,  2,  4,  5.  Chattel  Mobtoaqes.  Comfbomise  and  Set- 
tlement, 3.  Constitutional  Law,  7.  Contbacts,  1,  9.  Cbim- 
INAL  Law,  3.  Damages,  2,  3,  10,  12.  Equity,  3-5.  False  Pbe- 
TENSES,  5-9.  Fbaud,  1,  2.  Highways,  1,  13.  Homicide,  3.  In- 
suBANCE,  2-8.  Landlobd  and  Tenant,  1,  7-12.  Municipal  Cob- 
•  POBATiONS,  7,  12,  14.  Negligence,  4,  8-11,  14.  New  Tbial,  1.  2. 
Quieting  Title,  1,  4,  5.  Railboads,  3.  Rape,  4-6.  Replevin,  1. 
Stbeet  Railways.    Taxation,  3. 

Exceptions.    See  Appeal,  6-10,  16,  17.    Cbiminal  Law,  if. 

Excessive  Damages.    See  Damages,  15.    Railroads,  5. 

Executions.    See  Taxation,  10. 

EXECUTORS  AND  ADMINISTRATORS. 

1.  The  right  of  administration  of  a  decedent's  estate  is  not  in- 

herent, but  statutory,  and  may  be  given  or  withheld  in  the 
discretion  of  the  legislature.    WeJsh  v,  Manwaring,  ■  377 

2.  The  provisions  of  sec.   3807,   Stats.   1898,   that  administration 

shall  be  granted  to  the  widow,  surviving  husband,  or  next  of 
kin,  or  to  the  person  whom  such  relatives  may  request  to  have 
appointed,  if  suitable  and  competent  to  discharge  the  trust,  is 
mandatory,  and  in  itself  declares  its  only  exceptions.         Ibid, 

3.  By  subd.  2,  of  said  sec.  3807,  the  right  of  the  next  of  kin,  etc., 

is  limited  to  the  case  where  the  application  is  made  within 
thirty  days  after  the  death,  and  when  he  or  the  person  nom- 
inated is  suitable.  PlaintifF,  a  nonresident  of  Wisconsin,  and 
a  half-brother  of  decedent,  within  thirty  days  after  the  death, 
applied  for  administration  to  be  granted  to  his  nominee,  a  suit- 
able person.  The  court  denied  the  application,  and,  on  appli- 
cation of  creditors,  appointed  the  public  administrator  to  the 
office.  Heldt  that  plaintiff  was  absolutely  entitled  to  have  his 
nominee  appointed,  and  the  refusal  was  error.  Ibid, 

4.  In  such  case,  the  power  to  appoint  the  public  administrator  to 

the  office  of  administrator  is  limited  by  sec.  3819,  Stats.  1898, 
until  administration  "shall,  upon  proper  application  of  some 
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person  entitled  to  apply  therefor,  be  granted  to  some  other 
person."  Ibid, 

BxECUTOBY  Contracts.    See  Coxtracts,  6. 

Expert  Testimony.    See  Municipal  Ck>RPORATioNS,  14. 

FACTORS. 

1.  "An  agent  employed  to  sell,  or  to  purchase  and  sell,  goods  or 

other  personal  property  intrusted  to  his  possession,  for  com- 
mission, is  a  factor."    Beardsley  v.  Schmidt,  405 

2.  It  is  not  essential  to  the  relation  of  an  agent  to  his  principal  in 

respect  to  the  latter's  property,  that  it  should  have  been  con- 
signed directly  to  him  by  such  principal,  in  order  to  give  such 
agent  the  status  of  a  factor.  It  is  only  necessary  that  the  agent 
shall  be  possessed  of  the  property  with  authority  from  the 
princii>al  to  sell  the  same  on  commission.  Ibid. 

3.  By  common-law  principles  a  factor  has  a  special  property  in 

goods  intrusted  to  his  care  and  in  the  proceeds  of  a  sale  there- 
of, from  which,  by  implication,  arises  authority  to  sell  the 
property  in  his  own  name,  and  to  likewise  sue  to  recover  the 
purchase  price.  Ibid, 

4.  As  between  a  factor  and  his  vendor,  the  former  is  the  owner 

of  the  subject  of  the  sale  and  real  party  in  interest  to  sue  to 
recover  the  purchase  price,  that  not  being  affected,  necessarily, 
by  whether  the  name  of  the  principal  is  disclosed  to  the  vendee 
before  the  sale,  or  the  terms  of  the  sale  are  submitted  to  the 
principal  for  approval,  or  the  sale  is  in  fact  made  in  the  name 
of  the  factor.  Ibid. 

5.  A  factor  or  person  possessed  of  the  goods  of  another  and  au- 

thorized in  respect  thereto  to  make  a  contract  for  the  benefit 
of  his  principal,  is  trustee  of  an  express  trust  under  sec.  2607, 
Stats.  1898,  and  authorized  thereby  to  enforce  it  in  his  own 
name,  whether  so  made  or  not,  such  statute  expressly  provid- 
ing that  he  shall  be  such  trustee  if  the  contract  is  made^with 
him  or  in  his  own  name.  Ibid. 

6.  Whether  the  right  of  a  factor  to  sue  In  his  own  name  be  re- 

ferred to  common-law  principles  or  the  statute  mentioned,  the 
principal  may  control  the  litigation,  saving  the  rights  of  the 
factor,  unless  the  latter's  legitimate  charges  against  the  sub- 
ject of  the  action  exceed  the  amount  recoverable.  Ibid. 

FALSE  PRETENSES. 

See  Fraud. 

1.  Sec.  4423,  Stats.  1898,  prohibits  and  punishes  as  well  the  fraudu- 

lent obtaining  of  money  or  goods  for  an  ostensibly  charitable 
purpose  as  for  any  other.  State  v.  Crowley,  41  Wis.  271,  lim- 
ited and  explained.    Baker  v.  State,  13& 

2.  In  such  case,  an  information  which,  after  enumerating  the  rep- 

resentations claimed  to  have  been  made  by  the  accused,  al- 
leged that  each  of  such  representations  was  not  a  fact,  "all 
of  which  the  accused  then  and  there  well  knew,"  is  held  a 
sufficient  allegation  of  knowledge  on  the  part  of  the  accused 
of  the  falsity  of  the  statements  charged  against  her.  Ibid. 
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3.  In  a  criminal  prosecution  for  obtaining  money  by  falsely  repre- 

senting that  the  accused  was  collecting  money  for  an  orphan 
asylum,  an  instruction  to  the  effect  that  a  boarding  house  or 
place  where  children  were  taken  care  of  for  hire,  and  in  which' 
no  element  of  charity  entered,  cannot  be  considered  an  "or- 
phans' home"  as  the  term  would  ordinarily  be  understood  by 
persons  who  are  solicited  for  charitable  donations  for  the  sup- 
port of  such  an  institution,  as  qualified  in  other  parts  of  the 
charge,  is  held  not  to  have  been  erroneous.  Ibid. 

4.  In  such  case,  an  instruction  that  the  jury  might  reach  a  verdict 

of  conviction  if  any  of  the  material  representations  were  found 
to  have  been  made  and  to  be  untrue,  with  the  other  necessary 
qualifications,  is  held  not  to  have  been  erroneous.  The  false 
statements  established,  however,  must  have  been  material  in 
the  sense  that  they  of  themselves,  without  aid  from  those 
which  were  not  proved.  Induced  the  accuser  to  part  with  his 
goods  or  money.  Ibid. 

5.  In  a  prosecution  for  obtaining  money  by  falsely  representing 

that  the  accused  was  collecting  money  for  the  support  of  an 
orphan  asylum  maintained  by  her,  evidence  of  conversations 
between  the  accused  and  two  witnesses,  which  took  place  in 
another  state  some  six  months  befpre  the  offense  in  question, 
in  which  she  made  statements  concerning  an  orphan  asylum 
quite  different  in  detail  from,  though  having  some  general 
similarity  to,  those  made  to  the  prosecuting  witness,  without 
a  showing  that  such  statements  were  In  any  way  connected 
with  an  intent  to  obtain  money  from  or  defraud  those  to  whom 
they  were  made,  or  that  the  place  then  maintained  by  the  ac- 
cused was  the  same  as  the  one  in  existence  when  the  alleged 
offense  was  committed,  and  evidence  that  the  place  as  de- 
scribed in  said  conversations  was  materially  different  .from 
the  place  the  accused  actually  maintained,  is  held  too  remote 
to  be  admissible  as  tending  to  show  fraudulent  intent.        Ibid. 

6.  Evidence  more  or  less  derogatory  to  the  accused,  descriptive  cff 

an  establishment  maintained  by  her  a  year  and  a  half  before 
the  offense  for  which  she  was  on  trial,  and  also  of  an  estab- 
lishment maintained  for  several  months  prior  to  that  offense, 
both  establishments  being  different  from  that  maintained  at 
the  time  of  the  offense,  is  held  erroneously  admitted.         Ibid. 

7.  Evidence  of  transactions  with  and  communications  from  the 

husband  of  the  accused,  not  in  her  presence,  the  tendency  of 
which  was  to  show  a  purpose  of  himself  and  the  accused  to 
apply  to  their  own  private  accumulations  the  money  obtained 
by  them  from  contributions  for  the  orphan  asylum  and  not  to 
devote  them  to  the  care  of  the  orphans,  is  held  inadmissible. 

Ibid. 

S.  Testimony  of  a  witness  as  to  the  conduct  of  herself  and  others 
who  were  soliciting  aid  for  the  orphanage  of  the  accused,  in 
the  absence  of  and  without  anything  to  show  the  accused's 
connection  therewith,  is  inadmissible.  Ibid. 

9.  Evidence  derogatory  to  the  accused,  such  as  admissions  that  she 
did  not  dare  to  collect  money  due  her  from  her  sister  because 
the  latter  knew  facts  to  her  disadvantage  and  threatened  to 
expose  her,  evidence  of  rumor  in  the  community  and  recollec- 
tions of  the  contents  of  public  records  in  connection  with  her 
marriage,  are  prejudicial  and  should  have  been  excluded.    Ibid. 
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Fa  MILT  Recobd.    See  Evidence,  5. 

Federal  Coubts.    See  Coubts. 

Fees.  See  Cokstttutional  Law,  3.  County  Boards,  2.  Sheriffs,  2-8. 

Fellow  Servant.    See  Railroads,  8. 

Fences.    See  Actions,  1,  2.    Highways,  1,  8.    Res  Adjudicata,  2,  3. 

Filing.    See  Chattel  Mortgages,  2,  3.    Mortgages,  1. 

Findings.    See  Appeal,  23.    Equity,  3-5.    Taxation.  10.    Tvial,  21. 

Fire  Arms.    See  Negugence,  1-3. 

Fire  Insurance.    See  Insxtbance,  8-21. 

Foreclosure.    See  Corporations,  4.    Morto.xges. 

Foreign  Corporations.     See  Corporations.     Insurance,  4.     Taxa- 
tion, 7. 

Foreign  Statutes.    See  Actions,  3-5. 

Forfeiture.     See  Actions,  1,  2.     Insurance,   14-16.     Res  Adjudi- 
CATA,  2.    Vendor  and  Purchaser,  1. 

Former  Adjudication.    See  Appeal,  29.    Res  Adjudicata. 
Franchises.     See  Corporations,   1.     Eminent  Domain,   1-3.     Mu- 
nicipal Corporations,  1,  2.    Taxation,  9,  10.    Telephones,  1. 

FRAUD. 

See  Chattel  Mortgages,  2,  3.    Equity,  3-5.    False  Pretenses.    In- 
surance, 17,  18.    Landlord  and  Tenant,  5.    Witnesses,  5. 

1.  In  an  action  for  deceit,  based  on  fraudulent  representation  as 

to  the  total  footing  of  an  inventory  of  a  stock  of  goods  sold  to 
plaintiff  by  defendant,  tbe  evidence,  stated  in  the  opinion,  ex- 
amined and  held  to  support  a  negative  answer  to  a  question 
in  the  special  verdict:  Did  the  plaintiff,  under  all  the  facta  and 
circumstances  of  the  case,  as  an  ordinarily  prudent  man,  have 
the  right  to  rely  upon  such  representations  to  be  true?  Kaiser 
V.  Nummerdor,  234 

2.  In  such  case,  the  only  artifice  suggested  was  a  change  In  the  first 

figures  of  the  totals  from  "6"  to  ''8,"  and  it  was  in  dispute 
whether  defendant  made  or  knew  of  the  change,  and  also 
whether  it  was  not  such  an  obvious  alteration  of  a  previous 
figure  as  to  at  once  attract  plaintiff's  attention  and  suggest  in- 
spection. Held,  that  it  could  not  be  said  that  there  was  no  evi- 
dence which,  if  believed  by  the  jury,  might  have  warranted  a 
negative  answer.  Jhid. 

3.  It   is   ordinarily   essential   in   one  seeking  relief   from  fraud, 

whether  by  damages  or  rescission,  to  see  that  which  is  appar- 
ent, if  knowing  it,  he  could  not  have  been  deceived  by  d^end- 
ant's  misrepresentations,  and  hence,  in  an  action  against  one 
who  has  wilfully  deceived  him,  the  question  of  plaintiff's  dili- 
gence is  properly  a  question  to  be  submitted  to  the  Jury.     Ibid, 

4.  It  is  not  error  to  Instruct  the  Jury  that  the  degree  of  diligence 

essential  in  the  presence  of  actual  fraudulent  representation, 
is  such  as  ordinarily  careful  and  prudent  persons  exercise  under 
like  circumstances,  where  it  appears  that  plaintiff  was  a  man 
of  exceptional  shrewdness,  alertness  and  experience  in  the  buy- 
ing and  dealing  in  stocks  of  goods.  Ibid. 
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5.  It  is  the  duty  of  a  purchaser  of  goods  upon  the  representations 

of  another,  if  he  has  full  means  of  knowledge  by  the  exercise 
of  ordinary  attention  to  business,  to  at  least  look  at  what  he- 
buys,  so  as  to  observe  patent  defects,  if  there  are  any  such. 

Ibid. 

6.  Plaintiff,  in  an  action  for  deceit,  was  shown  to  be  a  man  of  at 

least  ordinary  intelligence  and  acuteness,  and  to  have  had  pres- 
ent the  means  of  discovery  of  the  falsity  of  the  representation 
relied  upon.  The  court  Instructed  the  jury  that  the  plaintiff 
was  required  to  exercise  ordinary  care  and  prudence  in  the 
matter  at  issue.  Held,  that  while  the  use  of  the  expression 
"ordinary  attention"  would  have  been  better,  in  its  relation  to 
the  facts  in  the  case,  the  instruction  cannot  have  misled  the 
Jury  as  to  the  law.  Ibid, 


FRAUDS,  STATUTE  OF. 
See  Evidence,  10.    Replevin,  1. 

1.  Plaintiff  alleged  an  oral  contract  whereby  she  was  to  remain  and 

serve  decedent  and  his  wife  faithfully  as  a  daughter,  during 
their  lives,  or  until  she  should  arrive  at  the  age  of  twenty-one 
years,  or  be  married,  and  in  consideration  thereof  she  should  be 
rewarded  by  maintenance  and  education  during  such  time,  and 
a  provision  out  of  decedent's  property,  such  as  he  would  be&tow 
on  an  own  faithful  daughter.  When  the  contract  was  made 
decedent's  property  consisted  largely  of  real  estate,  and  all 
parties  had  in  view,  in  a  general  way,  such  or  similar  prop- 
erty. HeJd,  that  the  agreement  clearly  contemplated  that  the 
property  which  was  to  be  subject  of  bestowal  upon  plaintiff 
would  be,  In  part,  realty,  and  the  contract  was  therefore  within 
the  condemnation  of  sec.  2304,  Stats.  1898.  Loper  v»  Estate  of 
.      Sheldon,  2& 

2.  In  such  case,  while  the  contract  cannot  be  used  as  the  basis  for 

computing  the  amount  plaintiff  is  entitled  to  recover  quantum 
meruit,  it  is  effective  to  rebut  the  legal  presumption  that  her 
services  were  gratuitously  rendered.  Ibid. 

3.  In  such  case,  plaintiff's  right  to  recover  being  limited  to  a  cause 

of  action  upon  implied  contract,  such  right  matured  and  was 
enforceable  the  instant  the  services  were  completed,  no  de- 
mand was  necessary  to  set  the  statute  of  limitations  in  motion 
and  it  began  to  run  from  that  time.  Ibid. 

4.  Where   property,   for   the   purchase   price    of   which   action    is 

brought,  has  been  delivered  to  the  defendant  by  the  plaintiff 
more  than  two  years  before  the  commencement  of  the  action, 
and  the  defendant  has  received  the  same  and  appropriated  it 
to  its  own  use,  the  defense  that  the  contract  of  sale  was  void 
under  the  statute  of  frauds  cannot  be  maintained.  Badger 
Telephone  Co.  v.  Wolf  River  Telephone  Co.  169 

5.  A  contract  to  sell  an  article,  which  contemplates  that  the  vendor 

shall  first  manufacture  or  produce  it  by  the  use  of  labor  and 
capital,  is  not-  within  the  statute  of  frauds  (sec.  2308,  Stats. 
1898).    Gross  v,  Heckert,  314 

6.  An  agreement  by  one  person  to  pay  certain  debts  of  another  as 

the  consideration  for  the  transfer  of  property  to  him  by  the 
latter  is  not  in  the  nature  of  a  special  promise  to  answer  for 
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the  debt,  miscarriage,  or  default  of  another,  and  need  not  be 
In  writing.    Fosha  v.  O'Donnell,  336 

Fbaudulent  Conveyances.    See  Chattel  Mobtgaqes,  2,  3. 

GARNISHMENT. 

See  Insubance,  21. 

1.  A  judgment  debtor  contracted  to  erect  a  building  on  the  prem- 

ises of  the  garnishee  defendant  for  $1,005,  under  a  contract 
whereby  the  garnishee  was  to  pay  the  laborers  and  material 
men  as  the  work  progressed,  on  the  contractor's  orders,  and 
any  sum,  over  such  payments  for  labor  and  materisil,  remain- 
ing unpaid  was  to  be  paid  the  contractor  on  the  completion 
of  the  building.  The  garnishment  papers  were  serred  while 
the  work  was  In  progress,  and  over  two  months  before  the 
building  was  completed.  Held,  that  the  contract  for  the  erec- 
tion of  the  house  was  an  entirety,  and,  when  the  garnishment 
was  served,  there  was  nothing  absolutely  due  nor  a  liability 
payable  at  a  future  time.    Mundt  v.  ShabotOt  303 

2.  An  insurance  company,  after  it  had  adjusted  the  loss  of  P.,  was 

notified  by  F.  that  P.  had  assigned  the  policy  to  him.  There- 
after the  insurance  company  was  summoned  as  garnishee  of  P., 
but  failed  to  disclose  the  assignment  or  the  claims  thereunder 
of  F.,  who  was  not  a  party  to  and  did  not  appear  in  the  gar- 
nishment action.  Held,  that  a  judgment  against  the  insurance 
company  in  the  garnishment  action  did  not  prevent  F.  from 
recovering  from  the  insurance  company  the  full  proceeds  of 
the  policy.    Frels  v.  Little  Black  F.  If.  Ins.  Co.  590 

3.  In  such  case,  it  was  the  duty  of  the  insurance  Company  to  bring 

the  fact  of  such  assignment  to  the  attention  of  the  court  by 
setting  it  up  as  a  defense.  Ibid, 

General  Agent.    See  Insurance,  8. 

General  City  Charter.    See  Municipal  Corporations,  2,  3. 

Oboss  Negligence.    See  Negligence,  12.    Street  Railways. 

GUARDIAN  AND  WARD. 

See  Infants. 

Where  a  guardian  had  contracted  for  the  care  of  his  incompetent 
ward,  a  mere  volunteer  who  assisted  in  the  care  of  the  ward 
without  the  authority  or  knowledge  of  the  guardian  cannot 
recover  for  such  services  on  the  ground  that  they  were  neces- 
saries.   Schramek  v,  Shepeck,  643 

Gi:ardians  ad  Litem.    See  Infants. 

HABEAS  CORPUS. 

1.  Under  sec.  23,  art.  VII,  Const.,  a  court  commissioner  has  juris- 

diction upon  habeas  corpus  to  hear  and  determine  whether  a 
person,  held  for  trial  on  a  criminal  offense  punishable  by  im- 
prisonment in  the  state  prison,  is  imprisoned  contrary  to  law. 
Longstaff  v.  State,  346 

2.  The  action  of  a  court  commissioner  in  discharging  on  haheas 

corpus  a.  person  held  for  trial  on  a  criminal  chargf  punish- 
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able  by  imprisonment  in  the  state  prison  may  be  reviewed 
upon  proper  proceeding  by  the  circuit  court.  Ihid. 

3.  In  such  case,  a  motion  made  in  the  ordinary  way  is  a  proper 

proceeding.  Ibid. 

4.  Where  a  court  commissioner  has  jurisdiction  of  the  subject 

matter  on  habeas  corpus  to  test  the  validity  of  the  imprison- 
ment of  one  held  for  trial  on  a  criminal  charge,  errors  the 
commissioner  may  have  committed  in  deciding  any  question 
of  law  or  fact  cannot  be  reviewed  by  the  circuit- court  on  cer- 
tiorari. Ibid. 

5.  In  such  case,  where  the  circuit  court  has  improperly  reversed^ 

the  order  of  the  court  commissioner  for  errors  of  judgment' 
in  determining  the  case  upon  the  merits,  the  error  of  the  cir- 
cuit court  is  properly  reviewable  on  writ  of  error.  Ibid. 

Health.    See  Constitutional  Law,  4-7. 

Hearsay  Evidence.    See  Witnesses,  4. 

HIGHWAYS. 

Establishment  by  user. 

>  1.  In  an  action  for  alleged  trespass  In  cutting  down  fences  on 
plaintifFs'  premises,  alleged  to  be  a  public  highway,  the  evi- 
dence considered  and  held  to  warrant  the  jury  in  finding  that 
the  road  in  question  had  been  used  and  worked  as  a  public 
highway  for  a  period  of  ten  years  before  the  commencement 
of  this  action,  and  hence,  under  sec.  1294,  Stats.  1898,  that  the 
locus  in  quo  was  a  public  highway.    Rhodes  v.  Halvorson,      99 

Same  by  statutory  proceedings:  Jurisdiction. 

2.  A  sufficient  petition  for  a  highway  having  been  duly  filed,  the 

supervisors  fixed  May  15th  as  the  time  for  deciding  on  the 
petition,  and  ordered  notices  of  the  hearing  given.  On  that 
day  the  board  met,  decided  that  the  notices  had  been  properly 
posted  and  served  as  required  by  law,  and  made  an  order  re- 
citing such  facts  and  ordered  the  highway  laid  out.  The  order 
was  dated  "May,"  and  at  some  time  was  filed  in  the  town  clerk's 
office,  but  on  what  exact  date  it  was  signed  or  filed  did  not  ap- 
pear. No  award  of  damages  was  ever  made  or  filed  on  this 
order.  Thereafter  new  notices  of  hearing  of  the  same  petition 
were  ordered  given  for  August  7th.  On  the  last  date  an  order 
laying  out  the  highway  together  with  an  award  of  damages 
was  duly  made  and  filed.  On  certiorari  to  review  such  proceed- 
ings it  was  held  that  the  supervisors  lost  jurisdiction  by  the 
failure  to  file  the  order  and  award  of  damages  within  ten  days 
after  May  15.    State  ex  rel.  Hewitt  v.  Graves,  607 

Discontinuance. 

3.  It  being  shown  that  an  order  discontinuing  a  highway  was  lost, 

or  destroyed,  its  contents  can  be  established  by  secondary  evi- 
dence, and  being  so  established  it -is  to  have  the  same  effect 
as  though  it  had  never  been  lost  or  destroyed.  Schroeder  v. 
Klipp,  245 

4.  Under  sec.  1298,  Stats.  1898,  an  order  discontinuing  a  highway 

does  not  raise  a  conclusive  presumption  that  all  requisite  no- 
tices of  the  meeting  of  the  board  of  supervisors  had  been  given, 
but  the  presumption  mentioned  in  the  section  may  be  over- 
come by  evidence.  Ibid. 
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5.  Under  sec.  1267,  Stats.  1898,  when  only  a  portion  of  a  highway 

is  sought  to  be  discontinued,  the  occupants  of  lands  abutting: 
on  the  portion  of  such  highway  not  sought  to  be  discontinued 
are  entitled  to  have  notices  served  upon  them.  Ibid. 

6.  It  appeared,  among  other  things,  that  the  highway  in  question. 

part  of  which  was  alleged  to  have  been  discontinued,  extended 
east  and  west  between  sections  3  and  10;  that  there  was  a 
north  and  south  highway  along  the  west  side  of  said  sections 
intersecting  the  same,  and  about  eighty  rods  west  of  the  north- 
east corner  of  section  10  a  highway  ran  in  a  northwesterly  di- 
rection. The  portion  discontinued  extended  west  from  the  high- 
way running  northwesterly  for  about  one  third  of  the  distance 
to  the  intersection  with  the  north  and  south  highway.  Held. 
that  occupants  of  the  northeast  quarter  of  the  northeast  quar- 
ter of  section  9,  and  the  southeast  quarter  of  the  southeast 
quarter  of  section  4,  were  abutting  occupants  at  the  west  end 
of  the  highway,  part  of  which  was  discontinued,  and  failure 
to  serve  them  with  notice  as  required  by  sec.  1267,  Stats.  1898. 
was  fatal  to  the  proceedings.  Ibid. 

7.  In  such  case,  failure  of  the  supervisors  at  the  time  of  making  the 

order  discontinuing  such  portion  of  such  highway,  to  assess 
the  damages  which  such  abutting  occupants  sustained,  or  to 
procure  their  waiver  or  release  or  to  file  such  award,  waiver 
or  release  with  the  town  clerk  within  ten  days  after  their  de- 
cision on  the  application,  vitiated  the  proceedings.  Ibid. 

8.  In  an  action  for  trespass  in  removing  fences,  the  defendant  Jus- 

tified on  the  ground  that  the  locus  in  quo  was  a  highway.  Be- 
fore the  introduction  of  any  evidence  the  parties  stipulated 
that  "up  to  the  time  of  the  attempted  discontinuance  the  locus 
in  quo  was  a  highway."  After  the  trial  had  proceeded,  includ- 
ing a  considerable  portion  of  the  defense,  plaintiff  attempted 
to  prove  that  the  defendant,  in  removing  the  fence,  "went  out- 
side of  the  old  highway  itself,  as  it  formerly  existed"  and 
while  he  admitted  "that  there  was  travel  over  the  place,  and 
that  a  highway  had  been  laid  out  there,"  yet  he  contended 
"that  the  highway  as  traveled  was  not  the  highway  laid  out.'* 
Held,  that  defendant  having  prepared  his  testimony  and  tried 
his  case  on  the  faith  of  the  stipulation,  it  was  not  error  to  rule 
that  such  stipulation  was  binding  on  the  pl|iintiff.  Ibid. 

9.  In  such  case,  the  mere  fact  that  the  highway  as  traveled  was  not 

the  highway  as  laid  out  is  not  ground  for  claiming  that  the 
locus  in  quo  is  outside  the  highway.  Ibid. 

Encroachments.    See  Action,  1,  2.    Res  Adjudicata,  2,  3. 

Defects:  Injuries  to  travelers.    See  Negligence,  14,  15. 

10.  It  is  not  consistent  with  ordinary  care  for  one,  wi^h  knowledge 

of  the  facts,  to  attempt  to  travel  with  horse  and  carriage  over 
a  section  of  a  highway  many  rods  in  length,  the  pathway  being 
on  a  narrow  dirt  fill  six  feet  high,  covered  by  water  to  a  depth 
of  about  three  feet,  entirely  obstructing  it  and  all  objects  that 
would  otherwise  suggest  with  some  reasonable  certainty  the 
location  thereof.'  Schrunk  v.  8t.  Joseph,  223 

11.  In  an  action  for  damages  alleged  to  have  been  caused  by  the 

insufilciency  of  a  highway,  an  issue  being  raised  by  the  plead- 
ings and  the  truth  of  the  matter  controverted  on  the  evidence 
as  to  such  insufficiency  being  the  result  of  an  extraordinary 
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event,  as  a  sudden  and  extraordinary  accumulation  of  water, 
such  issue,  upon  a  special  verdict  being  demanded,  should  be 
submitted  for  determination  by  a  proper  question.  rbid. 

12.  The  duty  of  a  municipality  to  keep  its  highways  in  a  reasonably 

safe  condition  for  public  use  does  not  include  providing  against 
insufficiency  caused  by  extraordinary  events.  Jl>id, 

13.  In  an  action  for  damages  alleged  to  have  been  caused  by  the 

insufficiency  of  a  highway,  the  evidence  disclosing  conclusively 
that  the  condition  causing  the  injury  was  produced  by  some 
extraordinary  event,  as  an  unusual  accumulation  of  water,  a 
verdict  of  no  cause  of  action  should  be  directed  on  a  motion 
being  made  therefor.  Ibid. 

14.  In  an  action  for  damages  alleged  to  have  been  produced  by  the 

insufficiency  of  a  highway,  where  contributory  negligence  of 
the  plaintiff  and  of  some  other  person,  imputable  to  him,  are 
in  issue,  the  controversy  as  to  such  fault  as  to  each  should 
form  the  subject  of  an  independent  question  upon  the  case 
being  submitted  for  a  special  verdict.  Ibid. 

Same:  Surface  water. 

16.  In  an  action  against  a  town  for  damage,  alleged  to  have  been 
occasioned  by  surface  water  diverted  from  its  former  course, 
and  conducted  through  a  culvert.  Insufficient  in  size  and  im- 
properly located,  the  complaint  considered,  and  Iteld  to  state 
no  cause  of  action.    Merkel  v.  Germantoum,  494 

16.  For  the  purposes  of  improving  highways,  a  town  has  the  same 
right  to  divert  and  obstruct  the  natural  flow  of  mere  surface 
water  as  private  individuals.  Ibid, 

HOMICIDE. 
See  Criminal  Law,  9-11,  13. 

1.  If  a  person  Inflicts  upon  another  a  fatal  wound,  intending  there- 

by to  cause  that  other's  death,  and  such  intention  is  effected, 
there  being  no  attending  circumstances  rendering  the  homi- 
cide Justiflable  or  excusable,  such  person  is  guilty  of  murder 
in  the  flrst  degree.    Cuppa  v.  State,  604 

2.  If  a  person  takes  the  life  of  another  by  an  act  naturally  calcu- 

lated to  produce  that  result,  in  the  absence  of  any  explanatory 
circumstance  or  circumstances  rendering  the  homicide  excus- 
able or  Justiflable,  or  criminal  in  some  degree  less  than  the 
highest,  or  creating  a  reasonable  doubt  in  regard  to  one  of  such 
contingencies,  the  law  presumes  that  he  intended  the  result 
effected  and  is  guilty  of  murder  In  the  flrst  degree.  Ibid. 

3.  Proof  that  a  prson  took  the  life  of  another  by  an  act  naturally 

calculated  to  effect  that  result  prima  facie  establishes  guilt*  to 
the  fullest  extent  charged.  ,  Ibid. 

4.  At  the  point  last  suggested  the  burden  is  cast  upon  the  accused 

to  rebut  the  prima  facie  case  made  against  him  to  the  extent 
indicated  in  No.  2,  or  the  Jury  will  be  warranted  in  flnding  a 
verdict  of  murder  in  the  flrst  degree.  Ibid^ 

Husband  and  Wife.    See  False  Pretenses,  7. 

Htfothetioal  Questions.    See  Municipal  Corporations,  14. 

Implied  Contracts.    See  Fraxtds,  Statute  of,  8.    Trial,  21. 
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Improvements.    See  Equitt,  2.    Municipal  Corporations,  9,  10. 

Incompetent  Person.    See  Guardian  and  Ward. 

Inconsistent  Defenses.  See  ADViaiSE  Possession,  1.  Limitation 
OF  Actions,  1. 

Indictment  and  Information.    See  False  Pretenses,  2. 

INFANTS. 

See  NsGLiaENCE,  13,  14. 

Where  a  plaintiff  Is  a  minor,  objection  that  no  guardian  <Mf  litem 
was  ever  appointed  Is  too  late  when  raised  for  the  first  time 
in  the  supreme  court.  Such  objection  raises  the  question  of 
plaintiff's  legal  capacity  to  sue,  and  must  be  taken  by  de- 
murrer or  answer,  or  it  is  waived.  Fey  v.  I.  0.  O.  F.  Mut.  L. 
Ins,  Society,  358 

Injunctions.  See  Actions,  1,  2.  Arbitration,  1.  Eminent  ^Do> 
main,  3.    Municipal  Corporations,  1.    Res  Adjudigata,  3. 

Instructions  to  Jurt.  See  Appeal,  6,  15,  24.  Building  Contracts.  1. 
Criminal  Law,  4-16.  False  Pretenses,  2,  3.  Fraud,  4.  6.  In- 
surance, 18.    Master  and  Servant.    Rape,  6.    Trial,  3-12,  19. 

INSURANCE. 
Life. 

Benefit  associations. 

1.  Where  a  benefit  certificate,  void  in  case  of  suicide,  contained  a 

provision  that  no  action  should  be  brought  or  maintained 
thereon  unless  commenced  within  one  year  from  the  death  of 
insured,  and  action  was  commenced  more  than  one  year  there- 
after, a  nonsuit  should  be  entered,  or  a  verdict  directed,  un- 
less there  are  facts  in  evidence  tending  to  show  that  the  con- 
tract provision  was  waived  or  otherwise  obviated.  Fey  v.  I.  O. 
O.  F.  Mut,  I/.  Ins.  Society,  358 

2.  In  such  case,  it  appeared,  among  other  things,  that  insured  died 

August  8,  1900,  and  proofs  of  death  were  duly  furnished  Sep- 
tember 5,  no  objection  thereto  being  made.  November  28,  1900, 
the  beneficiaries'  attorney  wrote  asking  when  payment  might 
be  expected.  Receiving  no  reply,  he  wrote  again  February  16, 
1901,  and  was  informed  on  February  19  that  the  matter  was  in 
the  hands  of  claim  committee,  that  he  would  be  notified,  and, 
on  April  16,  following,  the  company's  secretary  wrote  the  at- 
torney that  the  claim  was  in  the  hands  of  the  company's  gen- 
eral counsel,  investigation  having  developed  the  fact  that  death 
was  the  result  of  suicide,,  and  "so  soon  as  I  have  heard  from 
him  will  communicate  with  you,"  followed  by  no  further  com- 
munication from  the  company.  The  action  was  commenced 
February  10,  1902.  Held,  that  even  if  the  letter  of  February  19, 
could  be  construed  as  a  request,  express  or  implied,  to  delay 
action,  the  letter  of  April  16  must  be  construed  as  putting  an 
end  to  negotiation,  and  withdrawing  any  implied  request  for 
delay.  ^2>i(l. 

3.  In  such  case,  a  letter  dated  November  28,  1900,  from  defendant 

to  one  who  testified  he  was  its  local  agent,  considered,  and 
held  that  even  though  the  contents  could  be  construed  as  a 
request  for  delay,  yet  the  letter  of  April  16,  to  the  attorney 


Wis.] 


INDEX.  707 


terminated  the  request,  and  hence  the  full  contract  year  had 
expired  before  action  was  brought.  Ibid. 

4.  In  an  action  on  a  benefit  certificate,  issued  by  a  foreign  'corpora- 

tioq,  providing  that  action  must  be  begun  within  one  year 
after  the  death  of  the  insured,  it  appeared,  among  other  things, 
that  the  death  occurred  August  8,  1900,  and  that  action  was 
commenced  February  10,  1902;  that  G.,  a  witness  called  by 
plaintiffs,  testified  he  was  defendant's  agent  up  to  February  16, 
1902;  that  he  collected  and  remitted  dues  and  assessments  as 
such  agent;  that  he  informed  defendant  of  insured's  death, 
signing  himself  ''local  agent/'  and  that  in  response  blanks 
were  sent  him  and  he  made  out  the  proofs  of  death.  This 
evidence  was  Introduced  by  plaintiffs  to  prove  agency,  and  to 
Justify  subsequent  introduction  of  G.'s  declarations,  as  bind- 
ing on  defendant,  which  were  received  in  evidence.    Held: 

(1)  That  after  successfully  assuming  O.'s  agency  and  reap- 
ing the  advantage  of  it  for  one  purpose,  plaintiffs  could  not 
abandon  it  for  another  purpose. 

(2)  That  G.  was  an  agent  for  the  service  of  process  within 
the  calls  of  subd.  9,  sec.  2637,  Stats.  1898. 

(3)  That  evidence  produced  by  defendant.  In  effect,  that  G. 
was  not  defendant's  agent,  and  that  it  never  had  any  agents 
in  Wisconsin,  did  not  excuse  plaintiffs'  failure  to  bring  the 
action  within  the  year  limited  by  the  certificate.  Ibid. 

5.  In  an  action  on  a  benefit  certificate,  void  in  case  of  suicide,  the 

fact  that  death  was  caused  by  drinking  carbolic  acid  was  proven 
beyond  dispute,  the  real  issue  being  whether  the  taking  was 
accidental.  Defendant  offered  in  evidence  the  verdict  of  the 
coroner's  Jury  that  deceased  came  to  his  death  by  "taking  car- 
bolic acid."  Held,  even  though  the  verdict  was  admissible, 
which  may  be  doubted,  that  its  rejection  was  not  prejudicial 
error.  Ibid. 

6.  In  such  case,  while  the  exclusion  of  the  proofs  of  death,  con- 

taining the  statement  that  deceased  ''swallowed  carbolic  acid" 
is  error,  it  did  not  prejudice  defendant  because  that  fact  was 
not  in  dispute.  Ibid. 

7.  In  an  action  on  a  benefit  certificate  where  one  material  issue 

was  whether  the  death  of  the  Insured  was  caused  by  suicide, 
sane  or  insane,  a  question  of  the  special  verdict  "Did  (de- 
ceased) come  to  his  death  as  the  result  of  an  act  voluntarily 
committed,  with  Intent  to  produce  death  by  his  own  hands?" 
considered,  and  held,  not  well  framed,  though  not  materially 
defective.  Ibid. 

Fire.    See  Appeal,  23. 

Insurance  agents  afid  brokers.    See  Insubance,  4. 

8.  One  who,  as  a  broker,  obtains  for  another,  from  the  regular 

agent  of  an  insurance  company,  a  policy  of  fire  Insurance,  de- 
livering it  to,  and  collecting  the  premium  from,  such  other, 
and  paying  the  latter  to  such  agent,  is,  as  to  such  transaction, 
a  general  agent  of  such  company  under  sec.  1977,  Stats.  1898. 
Welch  V.  Fire  Association,  456 

Standard  policy, 

9.  Prior  to  the  standard  policy  law,  knowledge  of  the  agent  of  an 

Insurance  company,  at  the  time  of  making  a  contract  of  insur- 
ance for  It,  of  facts  affecting  the  validity  thereof,  was  in  re- 
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gard  thereto  equivalent  to  knowledge  of  such  facts  by  the  com- 
pany.   Welch  V.  Fire  Association^  45S 

10.  Independently  of  the  standard  policy  law,  knowledge  of  an  in- 

surance company,  direct  or  indirect  at  the  time  of  issuing  a 
policy  of  insurance,  of  facts  respecting  the  subject  thereof  af- 
fecting the  validity  of  the  contract,  precludes  it,  on  principles 
of  estoppel  in  pais,  from  taking  advantage  of  such  facts,  in  case 
of  a  loss,  to  escape  liability.  Ibid. 

11.  The  disability  provisions  of  the  standard  policy  law  as  to  waiver 

do  not  abrogate  the  Judicial  rule  protecting  a  policy  holder, 
upon  principles  of  estoppel  in  pais,  as  to  circumstances  affect- 
ing the  validity  of  the  contract  known  to  the  Insurance  com- 
pany at  the  Inception  thereof.  Ibid. 

12.  The  clause  of  the  standard  policy  law  expressly  continuing  in 

force  the  rule  charging  an  insurance  company  with  the  knowl- 
edge possessed  by  its  agent  at  the  time  of  the  delivery  by  him 
of  a  policy,  was  incorporated  into  such  law  to  prevent  impair- 
ment of  the  legal  effect  of  such  knowledge  as  established  by 
the  decisions  of  this  court.  Ibid, 

13.  The  effect  of  the  rule  so  established  and  preserved  is  that  an  in- 

surance company,  assuming  one  attitude  as  to  known  facts  for 
the  purpose  of  making  an  insurance  contract,  is  not  permitted 
to  successfully  assume  a  different  and  inconsistent  attitude  to 
avoid  it.  Ibid. 

14.  There  being  no  provision  in  the  standard  policy,  in  connection 

with  that  requiring  proofs  within  sixty  days  after  the  occur- 
rence of  a  loss,  rendering  failure  to  comply  therewith  a  cause 
of  forfeiture,  such  failure  merely  postpones  the  maturity  of 
the  claim  till  sixty  days  after  such  proofs  are  furnished.    Ibid. 

15.  The  principle  last  above  stated  was  an  element  in  the  Judicial 

policy  of  this  state  when  the  standard  policy  law  was  enacted, 
and  was  preserved  therein  by  this  language,  "The  loss  shall 
be  payable  sixty  days  after  the  notice  of  proof  of  loss  required 
has  been  received  by  the  company,"  and  by  the  omission  there- 
from of  any  provision  making  failure  to  furnish  proofs  within 
sixty  days  after  a  fire  a  cause  of  forfeiture.  Ibid. 

16.  The  provision  of  the  policy  last  spoken  of,  that  charging  an  in- 

surance company  with  knowledge  possessed  by  its  agent  at  the 
time  of  the  delivery  of  a  policy,  vital  to  the  validity  thereof, 
and  that  charging  the  company  with  knowledge  possessed  by 
its  agent  engaged  in  adjusting  a  loss  thereunder,  were  incor- 
porated in  the  standard  policy  in  order  to  prevent  impairment 
of  existing  rules  on  the  subject,  according  to  the  Judicial  policy 
of  the  state.  Ibid. 

Avoidance  of  policy  for  fraud, 

17.  Defendants  alleged  that  the  policies  in  suit  had  been  avided  by 

fraudulent  overstatement  of  the  loss,  and  that  the  insured  did 
not  in  fact  have  on  hand,  at  the  time  of  the  fire«  the  large 
stock  of  goods,  consisting  of  articles  readily  convertible  into 
money,  which  she  claimed  to  have  then  had  and  to  have  held 
and  stored  for  some  years.  Held,  that  upon  this  issue  of  fraud 
defendants  might  show  that  the  insured,  at  and  prior  to  the 
time  of  the  fire,  was  in  straitened  financial  circumstances.  Rick- 
eman  v,  Williamsburg  City  F.  Ins.  Co,  655 
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18.  Instructions  assuming  that  the  insured  had  removed  the  debris 

of  a  fire  with  the  intent  and  for  the  purpose  of  destroying  eyi- 
dence  are  held  to  have  been  properly  refused.  It  being  a  ques- 
tion for  the  jury,  upon  the  evidence,  whether  the  removal  was 
prompted  by  such  motives  or  not.  i^id. 

Assignment  after  adjusted  loss.    See  Oabitishment,  2,  3. 

19.  After  an  adjustment  of  a  lire  loss,  the  assured  assigned  and 

transferred  his  interest  in  the  policy.  Held,  that  right  of  the 
assignee  to  the  proceeds  of  the  adjusted  loss  was  absolute  as 
against  his  assignor.    Frels  v.  Little  Black  F.  M,  Ins.  Co.      590 

20.  In  such  case,  the  fact  that  no  fund  is  shown  to  have  been  in 

the  hands  of  the  insurance  company  as  due  on  the  policy,  or 
then  enforceable  by  action,  cannot  stand  in  the  way  of  an  equi- 
table transfer  of  the  proceeds  of  the  policy,  if  the  claim  is 
thereafter  definitely  established  under  the  facts  and  circum- 
stances as  they  existed  when  the  assignment  was  made.      Ihid, 

Limitation  of  action. 

21.  A  policy  of  insurance  contained  this  provision:  "Any  suit  or  ac- 

tion for  the  recovery  of  any  claim  by  virtue  of  this  policy,  shall 
not  be  sustained  in  any  court  unless  such  suit  or  action  be  com- 
menced within  twelve  months  after  the  loss  occurred."  A  loss 
under  the  policy  having  occurred,  it  was  adjusted,  and  shortly 
thereafter  plaintiff  gave  notice  that  he  claimed  the  proceeds  as 
assignee  of  the  insured.  The  company  never  asserted  any  de- 
fense against  their  liability,  but  their  correspondence  showed 
that  they  stood  ready  to  pay  the  loss  but  for  garnishment  pro- 
ceedings pending.  In  an  action  by  such  assignee,  to  recover  the 
amount  of  such  adjusted  loss,  brought  more  than  one  year  after 
the  loss,  it  was  held  that  the  insurance  company  was  estopped 
from  asserting  any  defense  under  the  contract  limitation  above 
quoted.    Frels  v.  Little  Black  F.  M.  Ins.  Oo.  590 

Insurance  Agents.    See  Insurance,  4,  8. 

Intent.     See  Ck>NTiiACTS,  8.    Cbiminal  Law,  1,  2.    Damages,  1,  9. 
Homicide.    Insurance,  18. 

Interurban  Railways.    See  Eminent  Domain,  1-8.    Street  Rail* 
ways. 

Islands.    See  Waters. 

Joinder. 

Of  causes  of  action.    See  Action,  6,  7. 

Of  parties.    See  Schools  and  School  Di8trioi8»  %, 

JUDGMENTS. 

Nature  and  essentials.    See  Appeal,  4. 

On  trial  of  issues.    See  Taxation,  8. 

Amendment.    See  Mortoaoes,  2. 

Construction. 

In  an  action  on  a  tax  deed  to  bar  former  owners,  Judgment  was 
by  default  that  defendant  McG.  (who  was  personally  served  in 
Idaho,  pursuant  to  order  for  service  outside  the  state),  and  O. 
(who  was  personally  served  in  Wisconsin),  be  forever  barred 
from  all  right  in  the  described  lands,  "and  that  plaintiff  have 
his  costs  and  disbursements  in  this  action,  taxed  at,"  etc.    Held, 
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that  r^erence  to  the  record  disclosed  afflnnatlyely  that  the 
Judgment  for  costs  could  not  be  construed  as  personally  en- 
forceable against  McC.,  and  hence  was  not  prejudicial  as  to 
him.    Maxcy  v.  McCord,  571 

Conclusiveness  of  adjudication.    See  JuBiSDicnon. 

Satisfaction  and  discharge.    See  Abbitbation. 

JURISDICTION. 

See  Acnox,  5.  Appeal,  2,  3.  Compbomisb  Aim  Settlement,  3. 
CouBTS.  Habeas  Cobpus,  1,  4.  Highways,  2-9.  Judgments. 
Justices'  Coubts,  1-3,  6.     Sufbemb  Coubt.    VEinxtt  Ain>  Pub- 

CHASES,  8,  4. 

In  an  action  against  a  non-resident,  the  court  has  no  Jurisdic- 
tion of  the  person  to  enable  it  to  render  a  money  Judgment  for 
costs,  where  such  defendant  is  served  with  process  only  out- 
side its  territorial  Jurisdiction.    Maxcy  v,  McOord,  571 

JUSTICES'  COURTS. 

See  Res  Adjudicata,  3.    Taxation,  8-10. 

1.  It  is  the  duty  of  the  party  appealing  from  a  Judgment  rendered 

by  a  Justice  of  the  peace  to  see  that  a  return  to  the  appellate 
court  is  made;  until  this  is  done  the  appeal  is  imperfect  and 
the  appellate  court  has  power  only  to  compel  a  return  or  dis- 
miss the  appeal.    Allard  v.  Smith,  22 

2.  Defendant  appealed  from  a  judgment  rendered  by  a  Justice  of 

the  peace,  but  before  return  was  made  the  term  of  office  of  the 
Justice  before  whom  the  Judgment  was  rendered  expired.  His 
successor  in  office  filed  in  the  appellate  court  a  certified  copy 
of  the  docket  entries  in  the  case,  but  returned  no  papers,  the 
same  having  been  lost.  Held,  under  the  provisions  of  sees. 
3764,  3765,  Stats.  1898,  that  the  copy  of  the  docket  filed  con- 
stituted no  return.  Ibid. 

3.  In  such  case,  the  appeal  could  not  be  dismissed  under  the  pro- 

visions of  sec.  3766,  Stats.  1898,  because  no  return  had  been 
made,  but  under  the  facts  stated  in  the  opinion,  and  under  the 
inherent  power  possessed  by  the  circuit  court  to  require  the 
diligent  prosecution  of  actions,  no  error  was  committed  in  dis- 
missing the  appeal.  Ibid. 

4.  Where,  on  an  appeal  from  a  Judgment  rendered  by  a  Justice  of 

the  peace,  a  motion  to  dismiss  the  action  was  orally  granted, 
the  circuit  court  has  the  power,  at  the  same  term  and  before 
the  order  of  dismissal  had  been  reduced  to  writing,  to  amend 
the  motion  and  order  so  that  they  should  provide  for  a  dis- 
missal of  the  appeal.  Ibid. 

5.  Where  an  appeal  from  a  Justice's  court  gives  the  parties  the  right 

to  a  trial  de  novo,  and  the  Justice  has  ordered  security  for 
costs  which  was  not  given  and  the  action  dismissed  for  that 
reason,  an  application  to  the  circuit  court  to  require  security 
for  costs  is  addressed  to  the  discretion  of  that  court,  and  is  not 
subject  to  review  except  where  there  has  been  an  abuse  thereof. 
Simanek  v.  Nemetz,  42 

6.  On  appeal  from  a  circuit  court  Judgment  in  an  action  appealed 

from  justice  court  and  tried  de  novo,  whether  the  circuit  court 
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was  without  jurisdiction  of  the  subject-matter  because  the  Jus- 
tice did  not  obtain  it  is  to  be  solved  from  the  record,  which 
does  not  include  the  Justice's  docket  or  the  minutes  of  his  pro- 
ceedings unless  the  same  are  made  a  part  thereof  by  a  bill  of 
exceptions.    Washburn  v.  Washburn  W,  W.  Co.  575 

Jury.    See  Appeal,  14,  15.    New  Trial,  1,  2.    Trial,  3-20, 

Knowledge  of  Agent.    See  Insurance,  9-13,  16. 

LANDLORD  AND  TENANT. 

See  Evidence,  9.    Municipal  Corporations,  2.    Parties. 

Enjoyment  and  use, 

1.  Plaintiff  conveyed  by  warranty  deed  certain  lands,  part  of  which 

had  theretofore  been  leased  by  parol  for  six  months.  The  ten- 
ant entered  into  possession  and  during  the  term  of  his  lease 
planted  and  cultivated  therein  vegetables.  After  the  delivery 
of  the  deed,  and  before  the  expiration  of  this  term,  the  tenant 
assigned  to  plaintiff  his  lease  and  interest  in  the  growing 
vegetables.  The  grantee  in  the  deed  thereafter  entered  upon 
the  demised  premises  and  converted  to  his  own  use  the  vege- 
tables so  raised  thereon.  Plaintiff  thereupon  brought  replevin 
for  such  vegetables.  Held,  that  the  warranty  deed  was  not  con- 
clusive as  against  plaintiff's  right  to  the  vegetables  growing 
upon  the  land  at  the  time  the  deed  was  given.  Simanek  v. 
NemetZy  42 

2.  In  such  case,  parol  evidence  as  to  the  purchase  and  sale  of  the 

real  estate,  and  the  conditions  thereof,  and  the  vegetables 
growing  thereon,  is  admissible.  ibid. 

3.  In  such  case,  the  tenant  had  an  absolute  right  to  the  vegetables 

not  only  as  against  plaintiff,  but  as  against  the  grantee,  and 
had  the  right  to  sell  and  transfer  the  same  to  plaintiff.       Ibid. 

4.  In  such  case,   held,  that  the  crop  of  vegetables  was  personal 

property,  and  that  plaintiff  was  not  estopped  by  the  covenants 
of  his  deed  from  acquiring  the  title  and  possession  of  the 
vegetables,  and  holding  the  same  as  against  his  grantee.    Ibid. 

Breach  of  lease:  Damages. 

5.  Where  a  lease  is  made  covering  in  whole  or  in  part  an  outstand- 

ing term,  the  circumstances  being  such  that  the  lessor  knows 
or  ought  to  know  that  his  lessee  will  not  be  able  to  enjoy  such 
term  according  to  the  agreement,  the  lessor  is  deemed  guilty 
of  a  wrong  of  a  fraudulent  character,  rendering  him  liable  not 
merely  for  the  rent  which  has  been  paid  in  advance,  with  in- 
terest, but  also  for  special  damages  under  the  rule  therefor 
applicable  to  ordinary  contracts.    Oross  v.  Heckert,  314 

6.  In  an  action  to  recover  damages  for  breach  of  a  lease  of  a  store 

building,  it  appeared  that  at  the  time  the  lease  was  made  the 
lessor  knew  that  the  lessee  intended  to  use  the  premises  for 
saloon  purposes  and  proposed  to  prepare  therefor  prior  to  the 
commencement  of  the  term.  Held,  that  the  plaintiff  might  re- 
cover the  difference  between  the  cost  of  saloon  fixtures,  ap- 
pliances, and  liquors  which  he  had  ordered  for  use  in  the  de- 
mised building  and  their  market  value  in  cash  at  the  time 
of  the  breach,  with  interest  from  such  time.  Ibid. 


7.  In  aucb  case,  the  value  at  the  time  of  the  breach  may  be  estab- 

lished by  evidence  of  a  sate  made  within  a  reasonable  time 
after  tbe  breach  and  In  a  manner  reasonably  calculated  to  pro- 
duce the  fair  market  value;  but  in  the  absentw  of  anch  a  sale 
the  value  may  be  established  by  other  competent  evidence,  tbid. 

8.  In  such  esse,  evidence  that  tbe  lessee  paid  a  certain  sum  for  a 

reteaBe  from  liability  on  a  contract  for  the  purchase  of  a  stock 
of  liquors,  which  were  never  delivered,  does  not  establish  that 
the  market  value  of  the  liquors  at  the  time  of  the  breach  was 
the  dltterence  between  the  contract  price  and  the  amount  so 
paid  for  such  release.  Ibid. 

9.  In  such  case,  an  advance  payment  made  by  the  lessee  to  a  perwtn 

engaged  bj  blm  to  aid  In  conducting  the  saloon  business  is  not 
a  proper  element  of  damages  in  an  action  for  breach  of  tlie 
leaae.  Ibid. 

ID.  In  such  case,  a  sale  of  the  property  purchased  by  tbe  lessee  eight 
months  after  the  breach  of  the  lease  Is  held  too  remote  to  be 
reasonable,  in  the  absence  of  some  explanation,  and  some  evi- 
dence that  the  property  at  that  late  date  would  probably  have 
brought  Bubstantlally  the  price  which  might  have  been  obtained 
at  or  about  the  time  of  the  breach.  Ibid. 

11.  In  such  case,  no  allowance  for  storage  or  care  of  the  property 

purchased  by  the  lessee  should  be  made  him  In  assessing  his 
damages  for  breach  of  the  lease  except  as  a  part  of  tbe  legiti- 
mate expenses  of  a  sale  made  to  create  evidence  of  value.    Ibid. 

12,  In  such  case,  the  lessee  would  be  entitled  to  recover  as  an  ele- 

ment of  damages  any  excess  in  the  value  of  the  term  over  the 
agreed  rent,  but  evidence  Iliat  the  premises  were  exceptionally 
valuable  for  saloon  purposes,  and  tbat  the  prior  tenant  had 
made  a  profit  of  12,000  per  year  Ip  that  business.  Is  held  too 
uncertain  to  warant  an  award  on  that  ground.  Ibid. 

Law  or  Case.    See  Apteal,  29. 

LcoiBLATtiBK,  See  CoNSTiTrxioNAL  Law,  1-4.  Exectitors  axd  Ad- 
mi  mstsatobs,  1. 

Letters.    See  Damages,  9.    EvrnESCE.  3,  4.    Insubasce,  2-4. 

Levy.    See  Taxatiom, 

LiEsa.    See  CoBPoaATioNs,  2-4,    Vendob  and  Purchasrr,  1,  3,  4. 

Life  Ixsubakce.    See  Inbubance,  1-8. 


LIMITATION  OF  ACTIONS. 


1.  Claims  of  title  under  the  ten-year  and  twenty-year  statute  of 

limitations  are  not  inconsistent.  They  may  be  pleaded  as 
separate  defenses  In  the  same  answer  under  the  code.  RoberU 
V.  Decker.  102 

2,  Sec.  4234,  StaU.  1898,  extending  for  one  year  the  limltaUon  on 

commencement  of  an  action,  where  the  person  entitled  to  bring 
the  action  dies  before  the  term  limited  expiree,  applies  to  legal 
limitations,  and  does  not  affect  limitations  on  bringing  action 
provided  by  contract    Fev  f-  /■  O.  O,  F.  Mut.  L.  Int.  Bodety. 
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Local  Actions.    See  Action,  4,  5. 

Local  Laws.    See  Constitutional  Law,  1. 

Mandate.    See  Appeal,  30. 

Mabeet  Pbice.    See  Damages,  3,  13.    Landlord  and  Tenant,  7,  8. 

MASTER  AND  SERVANT. 

See  Negligence,  8.    Railboadb,  6-9. 

1.  In  an  action  for  personal  Injuries  against  a  father  and  his  son, 

for  negligence  of  the  son,  alleged  to  be  £he  servant  of  the  father, 
the  court  in  denying  a  motion  for  a  non-suit,  and  In  the  pres- 
ence of  the  jury,  made  remarks  from  which  the  jury  and  by- 
standers would  naturally  infer  that,  in  the  opinion  of  the  court, 
the  testimony  of  defendants  was  unworthy  of  credit,  and  that 
no  one  in  the  court  room  would  believe  them.  The  court  at 
the  time,  and  later  in  the  instructions  to  the  jury,  cautioned 
the  jury  not  to  be  influenced  by  such  remarks,  as  they  were  in- 
tended merely  for  counsel,  and  not  for  the  jury.  Held^  that 
while  such  remarks  were  objectionable,  they  would  not  work 
a  reversal  for  want  of  exception  thereto.    Davis  v,  Dregne,     63 

2.  In  such  case,  the  court  in  its  instruction  to  the  jury  on  the  ques- 

tion as  to  whether  plalntift  had  used  ordinary  care,  used  lan- 
guage from  which  the  jury  might  infer  that,  in  the  opinion  of 
the  court,  the  plaintiff  had  done  everything  that  the  law  re- 
quired him  to  do,  and  that  liis  statement  as  to  what  he  did  was 
a  verity  In  the  case,  and  must  be  accepted  as  true  by  the  jury. 
Held,  when  considered  in  connection  with  the  court's  remarks 
on  the  motion  for  a  nonsuit,  that  the  court  invaded  the  province 
of  the  jury,  and  thereby  defendants  were  prejudiced.  Ibid. 

Maxims. 
Caveat  emptor,  237,  240,  242. 
Falsus  in  uno,  falsus  in  omnibus,  622,  626. 
Res  inter  alios  acta,  149. 
Res  ipsa  loquitur,  257. 

Measure  of  Damages.    See  Building  Contracts,  2.    Damages,  2-14. 
Sheriffs,  6. 

Meetings.    See  County  Board. 

Memoranda.    See  Appeal,  16.    Evidence,  5-7. 

Minors.    See  Infants.    Negligence,  13,  14. 

Misconduct  of  Jurors.    See  New  Trial,  1,  2. 

Misjoinder  of  causes  of  action.    See  Actions,  6. 

Mistake.    See  Costs,  2.    Sheriffs,  1.    Waters,  2. 

Mitigation  of  Damages.    See  Building  Contracts,  2,  3. 

MORTGAGES. 

See  Chattel  Mortgages.    Corporations,  4.    Equitt,  4.    EhriDENCE,  9. 
Witnesses,  5. 

1.  In  an  action  to  set  aside  a  foreclosure  sale.  It  appeared  that  the 
judgment  on  default  was  signed  by  the  trial  court,  and  the 
costs  taxed  and  inserted  therein  January  14,  1896;  that  the 
judgment  roll  with  the  costs  so  taxed  inserted,  was,  on  that 


day,  handed  to  the  clerk,  who  retained  them  In  his  office  until 
October  25,  1897,  at  which  date  the  clerk  indorsed  such  Judg- 
ment as  filed,  and  entered  the  same  of  record.  Held,  that  the 
mere  improper  failure  of  the  clerk  to  mark  the  papers  as  filed 
on  January  14,  did  not  prevent  the  actual  filing  at  that  date 
from  being  effectual.    Hart  v.  Jos.  Schlitz  B.  Co.  55$ 

2.  In  an  action  to  set  aside  a  foreclosure  sale  it  appeared,  among 
other  things,  that  the  judgment  on  default  was  entered  Jan- 
uary 14,  1896;  that  on  October  13,  1897,  on  the  plaintiff's  ap- 
plication, an  order  was  entered  reducing  the  amount  of  so- 
licitors fees  from  $100  to  |50.  so  as  to  conform  to  the  findings 
as  originally  drawn;  that  the  sale  thereunder  was  had  April  8, 
1898,  and  that  the  mortgagors  took  no  steps  to  set  aside  the 
sale  until  December  5,  1900.  Held,  that  such  alteration  of  the 
judgment  did  not  make  a  new  Judgment,  nor  extend  the  time 
for  redeeming  from  the  judgment  which  had  originally  been 
entered.  *  Ibid, 

Motion  Costs.    See  Costs,  3. 

Motion.    See  Criminal  Law,  1,  2.    Damages,  1,  9.    Insurance,  IS. 

MUNICIPAL  CORPORATIONS. 

General  city  charter:  Adoption,    See  Municipal  Corfobations,  2. 
Electric  light  poles:  Board  of  public  works, 

1.  Under  sec.  925 — 88,  Stats.  1898, 'the  time  and  manner  of  using 

the  streets  of  cities,  for  the  purpose  of  placing  electric  light 
poles  therein,  is  to  be  determined  by  the  board  of  public 
works,  subject  to  review  by  the  common  council.  The  de- 
fendant, operating  under  an  ordinance  or  franchise  passed  by 
the  common  council,  attempted  to  place  an  electric  light  pole 
in  front  of  plaintiff's  premises,  without  his  permission,  and  in 
advance  of  any  action  by  the  public  authorities  except  an  order 
allowing  the  defendant  to  set  a  pole  and  string  Its  wires  on 
the  side  of  the  street  on  which  plaintiff  lived.  Held,  that  until 
the  city  authorities  had  exercised  the  power  given  them,  and 
authorized  a  pole  to  be  put  at  the  point  where  defendant, 
against  plaintiff's  objection,  did  put  it,  plaintiff  is  entitled  to 
an  injunction  restraining  such  action.  Malone  v,  Waukesha 
E.  L.  Co,  485 

Waterworks:  Franchise:  Construction. 

2.  A  franchise  was  granted  by  a  municipality  to  construct  and 

operate  a  waterworks  within  its  boundaries,  to  furnish  water 
for  public  and  private  use  for  a  period  of  twenty-five  years  from 
its  date,  and  to  use  the  public  places  to  that  end,  the  munici- 
pality leasing  of  the  grantee  fire  hydrants  for  said  term  and 
agreeing  to  pay  a  rental  of  |4,000  per  year  and  the  municipal 
taxes  assessed  on  the  property  for  the  first  ten  years,  and  to 
I>ay  14,000  per  year  thereafter  during  such  term,  payable  in 
two  instalments  of  |2,000  each  on  the  1st  days  of  January  and 
July,  earning  capacity  to  commence  when,  upon  the  work? 
being  tested,  they  were  found  to  comply  with  the  franchise  and 
contract    Held: 

(a)  The  leasehold  period  and  the  franchise  period  are  co- 
extensive, both  commencing  with  the  date  of  the  franchise  and 
ending  twenty-five  years  thereafter. 
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(b)  The  words  "during  such  term"  refer  to  the  period  of 
twenty-five  years,  rent,  however,  to  commence  when  water  serv- 
ice commences. 

(c)  The  words  "first  ten  years"  point  to  the  first  period  of 
ten  years  in  a  period  of  twenty-five  years;  and  there  being  no 
period  of  twenty-five  years  except  the  one  commencing  with 
the  life  of  the  franchise,  the  ten-year  period  commenced  at  the 
same  time. 

(d)  The  words  "tax  assessed"  refer  to  all  the  proceedings 
requisite  to  charge  the  property  or  the  owner  thereof  with  the 
payment  of  taxes,  culminating  not  earlier  than  when  the  taxes 
might  be  paid. 

(e)  The  words  "for  the  first  ten  years"  were  used  in  the 
sense  of  during  the  ten  years  subsequent  to  the  date  of  the 
franchise. 

(f)  The  agreement  being  to  pay  the  taxes  assessed  during  a 
period  of  ten  years  subsequent  to  the  date  of  the  franchise,  it 
is  immaterial  whether  taxes  were  assessed  during  the  first  of 
such  years,  as  regards  what  were  the  last  taxes  to  b^  paid. 
Washburn  i?.  Washburn  W.  W.  Co,  575« 

Special  assessments:  Sprinkling  streets.    See  Equity,  2. 

3.  The  city  of  Antigo  had  no  power  under  its  special  charter  to 

sprinkle  streets  at  the  cost  of  lots  fronting  thereon.  Before 
it  attempted  to  take  proceedings  resulting  in  a  special  assess- 
ment against  plaintiffs'  lot,  it  adopted  from  the  general  city 
charter,  subd.  40,  sec.  925 — 52,  Stats.  1898,  but  did  not  adopt 
sees.  925 — 175  to  925 — 197a,  Stats.  1898,  or  any  part  thereof. 
Held,  that  thereby  the  city  failed  to  adopt  the  whole  legislative 
scheme  providing  for  sprinkling  of  streets  and  charging  the 
cost  thereof  to  the  property  benefited,  and  that  such  failure 
was  fatal,  rendering  the  attempted  adoption  of  subd.  4Cf.  sec. 
925 — 52,  invalid,  and  the  special  assessment  on  plaintiff's  lot 
void.    Borgman  v.  Antigo,  .         296^ 

4.  In  such  case,  the  special  assessment  against  plaintiff's  lots  can- 

not be  upheld  under  ch.  40&,  Stats.  1898,  particularly  sec. 
926 — 10  thereof,  where  the  findings  of  the  trial  court,  sup- 
ported by  proof,  disclose  that  the  petition  by  which  the  pro- 
ceedings were  initiated  was  not  signed  by  the  owners  of  a 
majority  of  the  frontage  upon  the  street  which  was  to  be 
sprinkled,  and  that  the  city  wholly  omitted  to  contract  with 
the  persons  who  did  the  sprinkling.  Ibid. 

Contracts:  Committee  of  common  council. 

5.  The  duties  of  a  committee  of  a  common  council  appointed  not 

only  to  buy  a  horse,  but  to  pass  upon  the  suitableness  of  the 
animal  for  the  purpose  for  which  it  is  intended,  are  more  than 
merely  ministerial  in  character.    Kavanaugh  v.  Wausau,       611 

6.  In  such  case,  the  action  of  two  members  of  a  committee  of  three, 

in  contracting  for  the  horse  without  notice  to  their  associate, 
or  opportunity  for  him  to  participate  in  the  matter,  is  invalid, 
and,  in  an  action  against  the  city  for  the  purchase  price  for  the 
horse,  there  being  no  evidence  of  subsequent  ratification,  a  mo- 
tion for  a  directed  verdict  should  be  granted.  Ibid. 

7.  Where  the  testimony  was  all  one  way,  that  twQ  members  of  a 

committee  of  three  met  without  previous  notice  or  concurrence 
in  the  matter,  and  transacted  the  business  of  a  committee 
without  the  other  member  knowing  that  any  such  transaction 
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was  in  contemplation,  a  presumption  of  notice  to  the  non-par- 
tlcipatlng  member  of  the  committee,  or  consent  by  him  to  the 
act  of  his  associates,  is  completely  rebutted.  Ibid. 

8.  In  an  action  for  the  purchase  price  of  a  horse,  alleged  to  have 

been  purchased  from  plaintiff  by  two  members  of  a  committee 
of  three  appointed  by  a  common  council,  without  previous  no- 
tice to  or  concurrence  by  the  non-participating  member;  the 
disallowance  of  the  claim  by  the  council  upon  the  report  of  the 
comptroller  that  the  horse  was  not  as  represented,  is  not  a 
ratification  of  the  purchase,  unless  the  council,  when  such  ac- 
tion was  taken,  knew  the  facts  rendering  the  purchase  invalid. 

Ihid, 

Improvements:  Sidewalks:  Parties.    See  Eminent  Domain. 

9.  Sec.  925 — 175,  Stats.  1898,  of  the  general  charter  law,  gives  cities 

the  power  to  improve  streets,  and  subch.  XIX  (sees.  925 — ^201 
to  925 — 207,  Stats.  1898),  provides  how,  in  the  construction 
and  maintenance  of  sidewalks,  these  powers  shall  be  exercised, 
and  that  the  expense  of  every  original  construction  and  relay- 
ing of  sidewalks  is  chargeable  upon  the  lots  abutting  upon  the 
improved  part  of  the  streets.    Held: 

(1)  That  such  liability  on  the  part  of  the  lot  owner  makes 
him  an  interested  party  to  the  proceedings  resulting  in  such 
improvements,  and  vests  him  with  the  right  to  insist  that  the 
course  of  action  prescribed  be  followed  by  the  representatives 
of  the  city  in  executing  and  carrying  out  such  improvements. 

(2)  That  the  city  is  limited  to  the  course  therein  prescribed, 
in  constructing,  maintaining,  and  improving  sidewalks,  and  is 
liable  for  injuries  resulting  from  illegal  proceedings.  Wau- 
kesha v.  Randies,  470 

10.  Under  sec.  925 — 204.  Stats.  1898,  as  amended  by  ch.  173,  Laws 

of  1899,  and  the  facts  stated  in  the  opinion,  held: 

(1)  That  the  building  of  a  certain  sidewalk  was  an  improve- 
ment permanent  in  its  nature  and  not  a  repair  for  temporary 
use  until  the  contemplated  permanent  improvement  be  executed. 

(2)  That  defendants  could  not  be  required  to  do  the  work 
prescribed  by  the  order  in  question,  under  the  statutory  pro- 
visions authorizing  the  rebuilding  of  an  insufficient  and  de- 
fective walk. 

(3)  That  defendants  had  the  right  to  insist  that  the  grad- 
ing for  the  sidewalk  should  be  considered  i>art  of  the  per- 
manent improvement  of  the  street,  and  let  by  contract  with 
the  other  work  on  such  street,  and  that  the  expense  thereof  be 
borne  in  all  respects  like  that  of  improving  the  streets. 

(4)  That  defendants  were  entitled  to  have  ten  days  after 
such  grading  was  completed  in  which  to  lay  the  sidewalk  at 
their  own  expense 

(5)  That  the  action  of  the  city  officials  in  undertaking  to 
grade  for  and  lay  such  sidewalk  was  illegal.  Ihid. 

Same:  Paving,    See  Equity,  2. 

Streets  and  sidewalks:  Injuries  from  defects:  Notice.    See  Daicages, 
15.    Highways,  10-14.    Negligence,  14,  15.    Tbial,  15. 

11.  In  an  action  for  personal  injuries  by  reason  of  an  alleged  de- 

fect in  a  sidewalk  of  defendant  city,  the  notice  thereof  to  the 
city  considered,  and  held  to  comply  with  the  requirements  of 
sec.  1339.  Stats.  1898,  and  to  describe  the  place  of  injury  and 
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insufficiency  complained  of  with  sufficient  particularity  to  in- 
form the  city  of  the  place  of  the  accident.    Ruscher  v.  Stanley. 

380 

12.  In  such  case,  held,  that  the  facts  left  no  room  for  a  claim  that 

defendant  was  misled  as  to  the  place  of  injury,  and  thereby 
prevented  from  making  the  necessary  inspection.  Ibid, 

Same:  Evidence, 

13.  In  an  action  for  personal  injuries  alleged  to  have  been  occasioned 

by  the  insufficiency  of  a  sidewalk,  testimony  of  a  witness,  to 
whom  plaintiff  pointed  out  the  place  of  the  accident,  that  he 
saw  loose  planks  in  the  walk,  is  competent  and  material  as 
tending  to  show  the  nature  of  the  insufficiency  at  the  place  of 
the  accident.    Ruscher  v.  Stanley,  380 

14.  In  an  action  for  personal  injuries,  the  evidentiary  facts  before 

the  court  examined,  and  held  that  several  hypothetical  ques- 
tions propounded  to  a  witness 'as  an  expert  were  properly  ex- 
cluded. JMd, 

MuBDEB.    See  Criminal  Law,  9-11,  13.    Homicide. 

Mutuality.    See  Contracts,  2. 

Navigable  Waters.    See  Boundaries.    Waters. 

NEGLIGENCE. 

See  Action,  4,  5.  Appeal,  29.  Damages,  15.  Highways,  10-14. 
Masteb  and  Servant.  Municipal  Corporations,  11-14.  New 
Trial,  4.    Railroads.    Street  Railways.    Trial,  15. 

1.  Defendant  purchased  a  22-caliber  Stevens  rifle  for  the  use  of  his 

seventeen-year-old  son  Nicholas,  who  was  accustomed  to  hunt, 
and  was  frequently  accompanied  by  a  seven-year-old  brother, 
Jesse,  who,  on  such  occasions,  usually  carried  the  gun.  De- 
fendant knew  of  these  facts  but  had  given  positive  instructions 
that  Jesse  should  never  be  allowed  to  have  the  rifle  in  his 
hands  while  loaded,  and  had  no  knowledge  that  such  instruc- 
tions were  ever  disobeyed.  In  an  action  to  recover  for  the  neg- 
ligent killing  of  plaintiff's  intestate,  while  the  rifle  was  in  the 
possession  of  Jesse,  held  that  it  was  not  error  to  refuse  to  di- 
rect the  jury  to  find  defendant  negligent,  or  refuse  to  set  aside 
a  verdict  finding  the  contrary.    Taylor  v,  8eil,  32 

2.  A  22-caliber  Stevens  rifle  is  not  a  pistol  or  revolver,  within  the 

calls  of  sec.  4397,  Stats.  1898,  prohibiting  any  dealer  or  other 
person  from  selling,  loaning  or  giving  any  pistol  or  revolver 
to  any  minor.  Ibid. 

3.  A  22-caliber  Stevens  rifle,  used  for  hunting  and  killing  game, 

is  not  a  toy  pistoj,  toy  revolver  or  toy  firearm,  within  sec. 
4397a,  Staft.  1898,  denouncing  a  punishment  on  the  use  or  pos- 
session of  such.  Ibid. 

4.  In  an  action  to  recover  for  injury  to  plaintiff's  horses  claimed 

to  have  been  caused  by  feeding  them  copperas,  sold  and  deliv- 
ered to  him  by  defendants  by  mistake  for  Glauber's  salt,  evi- 
dence was  held  sufficient  to  show  that  copperas  fed  to  horses 
in  such  quantities  as  plaintiff  gave  was  injurious  to  health. 
Kennedy  v.  Plank,  197 

5.  Evidence  that  plaintiff  procured  copperas  for  a  neighbor  under 

the  same  circumstances  as  he  procured  it  for  himself;   that 


such  Dsfghbor  fed  It  to  his  horaee;  that  his  horses  manifested 
the  same  armptomB  as  thoae  of  plalntHTs  wlthio  the  sam« 
time,  and  that  a  post  mortem  examination  disclosed  physical 
conditions  similar  to  those  found  in  plaintiff's  horses  and  in- 
dicated the  cause  of  death  and  ailment  of  the  animal.  Is  held 
to  have  been  admissible  as  tending  to  corrobftrRte  that  the 
sickness  of  plaintiff's  horses  was  tlie  result  of  defendants'  neg- 
llsence.  Ibid. 

.  In  such  case,  refusal  to  grant  a  new  trial  on  the  ground  of  newly 
discovered  evidence,  based  upon  affidavits  tending  to  show  that 
after  the  death  of  plalntllTs  horses  he  and  the  veterinary  sur- 
geon who  treated  them  made  statements  as  to  the  cause  of  their 
death  at  variance  with  their  testimony  on  the  trial.  Is  held 
not  to  have  been  erroneous.  IbiA. 


7.  A  person  of  ordinary  care  may  not  always  exercise  it;  hence, 
whether  such  a  person  would  or  might  on  a  particular  occasion 
conduct  himself  In  a  particular  way,  gives  no  legal  criterion 
by  which  to  determine  whether  such  conduct  would  be  con- 
sistent with  such  care.  The  true  test  Is,  Would  a  person  of 
ordinary  care  under  the  same  or  similar  clrcumHtances  ordi- 
narily so  conduct  himself?  BchrvnH  v.  Bt.  Joseph.  223 
'  S.  In  an  action  for  Injuries  sustained  by  the  falling  over  of  a  door, 
taken  from  its  hinges  by  defendants'  servants  and  placed  on 
a  platform  against  the  building,  evidence  of  plaintiff.  In  effect, 
that  she  was  standing  on  the  platform,  that  she  did  not  touch 
the  door,  and  that  from  some  unexplained  cause  It  fell  upon 
and  injured  her,  raises  a  presumption  that  the  door  was  negli- 
gently placed  in  such  a  position  that  it  was  liable  to  fstt  over 
without  assistance.  Klitzke  v.  Webb,  254 
9,  Such  proof  Is  sufncleni,  ^vhen  plaintiff  rests,  to  take  the  question 
of  defendants'  negligence  to  the  Jury.                                      Ibid. 

10.  In  such  case,  such  presumption  Is  overcome  by  direct  and  posi- 

tive proof  that  when  the  door  was  removed  from  Its  hinges  and 
placed  on  the  platform  its  base  was  placed  against  a  row  of 
nail  heads  In  the  platform  eighteen  Inches  distant  from  and 
parallel  with  the  building,  and  that  It  leaned  against  the  build- 
ing with  its  top  lust  under  a  gas  pipe  which  ran  along  on  the 
outside  of  the  building.  ibid. 

11.  In  an  action  for  personal  Injury  alleged  to  have  been  caused  by 

defendant's  negligence,  the  evidence,  stated  in  the  opinion, 
considered,  and  held  to  present  a  situation  from  which  a  rea- 
sonable inference  could  be  drawn  In  support  of  either  party 
to  the  action  on  the  question  of  defendant's  negligence  and 
of  plaintiff's  contributory  negligence,  and  It  was  therefore  error 
to  direct  &  verdict.    Morgan  v.  Pleshek,  306 

Wanton  and  Kilful  injuries.  • 

12.  In  an  action  for  personal  injuries  charged  to  have  been  com- 

mitted In  such  a  wanton  and  wilful  manner  as  to  amount  to 
an  Intention  to  Inflict  the  injuries,  there  can  be  no  recovery  on 
testimony  showing  a  want  of  ordinary  care,  even  though  gross 
negligence  or  intentional  wrong  Is  not  proven.  WUton  v.  Chip- 
pewa Valley  E.  R.  Co.  G36 
"Attractive  nuisances." 

13.  In  an  action  for  personal  Injuries  to  a  Bve-year-<rid  child  re- 

ceived while  playing  on  a  pile  of  timbers,  the  complaint  can- 
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sidered,  and  held  that  the  gist  of  the  complaint  was  the  In- 
stability of  the  timbers,  which  may  have  existed  even  though 
the  reason  for  the  instability  alleged  in  the  complaint  was 
not  proven,  and  hence  evidence  of  other  defective  and  instable 
conditions  than  those  alleged  was  admissible.    Busse  v.  Rogers, 

443 

14.  In  an  action  for  personal  injuries  it  appeared,  among  other 

things,  that  plaintiff,  a  five-year-old  child,  was  playing  in  a 
pile  of  timbers  left  by  defendants  opposite  their  own  prem- 
ises within  the  limits  of  a  city  street;  that  the  timbers,  through 
defendants'  negligence  were  insecurely  placed  on  the  pile,  and 
that  plaintiff  was  Injured  by  a  timber  falling  on  her.  It  also 
appeared  that  the  traveled  portion  of  the  street  was  ample  and 
properly  prepared  for  travel;  that  the  strip  occupied  by  de- 
fendants, though  within  the  limits  of  the  street  as  dedicated, 
•  was  used  with  the  consent  of  the  public  authorities,  .and  that 
plaintiff  was  not  using  or  attempting  to  use  the  place  for 
travel,  but  for  play.    Held: 

(1)  That  the  timbers  were  wrongfully  In  the  street,  and  con- 
stituted a  nuisance  in  fact  and  in  law. 

(2)  That  the  act  of  leaving  the  pile  of  timbers  In  the  street, 
in  the  condition  disclosed  by  the  evidence,  was  actionable  neg- 
ligence. 

(3)  That  the  result  which  followed  was  one  which  might 
have  been  anticipated  by  an  ordinarily  prudent  man  under  the 
circumstances. 

(4)  That  the  fact  that  the  plaintiff  turned  aside  from  travel- 
ing to  play  for  a  brief  time  in  the  highway  did  not  necessarily 
prevent  recovery.  Ibid. 

15.  In  such  case,  the  court  intimates  no  opinion  as  to  what  would 

have  been  the  result  had  it  appeared  that  the  pile  of  timbers 
was  not  upon  the  street,  but  upon  the  defendants'  premises. 

Ihid. 

Contributory  negligence.    See  Highways,  14.  Negligence,  11.    Rail- 

BOADS,  9. 

16.  In  an  action  for  personal  injuries  where  the  record,  supported 

by  the  judgment  of  the  trial  court,  shows  that  the  plaintiff 
was  free  from  any  want  of  care  contributing  to  produce  the  ac- 
cident, defendant  cannot  complain  of  a  refusal  to  submit  the 
question  of  plaintiff's  contributory  negligence  to  the  jury. 
Ruscher  v,  Stanley,  380 

Negotiable  Instbuments.    See  Contbacts,  6. 

NEW  TRIAL. 

Grounds:  Misconduct  of  jury. 

1.  Where  the  verdict  of  the  jury  is  sought  to  be  impeached  for  mis- 
conduct of  some  member  thereof  in  respect  to  his  answers 
upon  the  voir  dire,  or  in  respect  to  his  conduct  during  the 
trial,  or  for  undue  outside  influence  upon  the  jury  during  the 
trial,  the  facts  in  that  regard,  to  be  effective,  should  be  estab- 
lished by  clear  and  satisfactory  evidence.    Cupps  v.  State,     504 

;2.  The  determination  of  the  trial  judge  respecting  the  facts  in  re- 
gard to  any  matter  referred  to  in  the  last  foregoing  paragraph 
is  as  conclusive  as  his  determination  upon  any  other  matter  of 


fact.  In  that  it  must  be  regarded  on  an  appeal  aa  a  verity  unless 
abown  to  be  contrary  to  the  clear  preponderance  of  the  evi- 
dence. Ibia. 

Same:  DUcretion.    Bee  Appeal,  13. 

Rome:  RuJingi  anA  irutructiont  at  (rial.     See  Apfbai,  30. 

Same:  Terdict  contrary  to  evidence:  Newly-diacovereA  evidence.  See 
Afpeai.,  18.  Nbqlioence,  1,  6. 
3.' Where  It  cannot  be  said  tbat  the  evidence  and  all  reasonable 
probabllltlea  are  against  a  verdict,  tlie  ruling  ot  tb«  trial  court 
refusing  to  grant  a  new  trial  because  tbe  verdict  ts  contrary 
to  tbe  evidence  must  be  sustained.  Scftmitt  v.  Norttiem  Paeillc 
R.  Oo.  397 

t.  A  motion  for  a  new  trial  on  the  ground  of  newly-discovered  evi- 
dence Is  properly  denied,  where  such  evidence  Is  in  the  posses- 
sion of  Uie  party  making  the  motion,  and  it  was  clearly  his 
negligence  that  It  was  not  present  at  the  time  ot  the  trial. 

Ibid. 

Costs.    Bee  Costs,  3. 

Next  of  Kin.    See  ExBorTOiifi  Aim  Aduikistbatobs,  3,  3. 

NoMiHATtoR.    See  ELEcnosa.  1,  3. 

Nonsuit.    See  Hiokwatb,  13.    Inbdbance,  1.    Hastes  aki>  Seevakt. 

Notice.    See  Advebse  Possessiok,  3,  4.    Highwats,  5,  6.    MnaiciPAi. 

COBFOBATIOHS,  6-8,  11,  12. 

Notice  to  Pboddce  Docuhekts.    See  EvmERCE,  4. 

Nuisances.    See  Cokstitutional  Law,  4-T.    Neouqence.  14,  15. 

Occupants.    See  Hioswats,  6-7. 

OyncEBS.    See  Action,  1.    Cohstitdtionai.  Law,  4-7.    Mobtgagcs,  1. 

Schools  and  School  Distbiots,  2,  3.  Shbrifts. 
Opinion  EvroENCB.  See  Municipal  Cobporahons,  14. 
Ordinances.    See  Euinent  Douain,  1.  UimictPAL  Cobpobations,  1,  2. 

Towns. 
Parent  ahd  Child.    See  Masteb  and  Sebvant,  1.    Nequoekce,  1, 
Parol  Aorzeuents.    See  Frauds,  Statute  or,  1,  6. 
pABOL  Evidence.     See  Evidesce,  8-10.    Landlord  and  Tenant,  2. 

PAHTIES, 


In  an  action  to  recover  damages  for  breach  ot  a  lease,  it  appeared 
that  the  lessee  bad  assigned  the  lease,  in  form  absolutely,  to 
secure  an  obligation  which  never  ripened  Into  an  indebtedness 
due  or  to  biecome  due,  and  which  had  l>een  wholly  extinguished 
before  the  commencement  of  the  action.  Held,  that  the  lessee 
was  the  real  party  in  interest  and  could  maintain  the  action 
in  his  own  name.    Otosi  v.  Heckert,  S14 

Pabtnebship.    See  Action,  6. 
Passenoebb.    See  Railboadb,  1,  2. 
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PAYMENT. 
See  Accord  and  Satisfaction.  4. 

1.  The  rule  that,  where  payment  is  to  be  made  by  the  delivery  of 

specific  articles,  there  is  no  obligation  to  pay  in  money  until 
there  is  a  demand  and  refusal  to  deliver  the  articles,  has  no 
application  to  a  contract  requiring  a  defendant  to  pay  to  plalnt- 
m  %2Q  in  cash  annually.    Gall  v.  Gall,  270 

2.  A  complaint  alleging  an  agreement  in  writing  to  pay  to  the 

plaintiff  |20  every  year,  the  breach  of  it,  and  the  amount  due 
and  unpaid  by  virtue  of  the  agreement  and  breach,  is  sufficient 
to  satisfy  the  statutory  rules  of  pleading  without  amendment. 

Ihid. 

Penalty.    See  Action,  1,  2.    Res  Adjudicata,  2. 

Personal  Injuries.  See  Action,  4,  5.  Appeal,  29.  Damages,  15. 
Highways,  10-14.  Master  and  Servant.  Municipal  Corpo- 
rations, 11-14.  Negligence.  Railroads.  Street  Railways. 
Trial,  15. 

Personal  Propetry.  See  Landlord  and  Tenant,  1-4.  Taxation, 
7-10. 

Plage  of  perfoitnance.    See  Contracts,  6-8. 

Play.    See  Negligence,  14. 

Pleading.  See  Action,  1,  2,  6.  Adverse  Possession,  1,  2.  Appeal, 
21,  22.  Compromise  and  Settlement,  1.  Equity,  1.  Evi- 
dence, 1.  False  Pretenses,  2.  Highways,  15.  Limitation  of 
Actions,  1.  Negligence,  13.  Payment,  2.  QiTiETmo  Title,  2-5. 
Release.    Res  Adjudicata,  3.    Trial,  1. 

Poles.    See  Eminent  Domain,  4.    Municipal  Corporations,  1. 

Police  Power.    See  Constitutional  Law,  4-7. 

Possession.  See  Adverse  Possession.  Corporations,  4.  Deeds,  3. 
Tax  Titles,  3. 

Practice.  See  Appeal.  Continuance.  Costs.  Criminal  Law. 
Equity,  1.  Evidence.  Executors  and  Administrators,  3,  4. 
Garnishment.  Habeas  Corpus.  Infants.  Justices'  Courts. 
Replevin.    Trial.    Witnesses,  1-3. 

Prayer  for  Relief.    See  Appeal,  22.    Equity,  1. 

Presumptions.  See  Appeal,  8,  9.  Contracts,  7.  Frauds,  Statute 
of.  Highways,  4.  Homicide,  2.  Municipal  Corporations,  7. 
Negligence,  10.    Waters,  1. 

Principal  and  Agent.  See  Contra'cts,  2.  Damages,  10-13.  Factors. 
Insurance,  4,  8. 

Prior  Criminality.    See  Criminal  Law,  6. 

Priority.    See  Chattel  Mortgages,  2,  3. 

Profits.    See  Damages,  9. 

Promise.    See  Frauds,  Statute  of,  6. 

Promissory  Notes.    See  Contracts,  6. 

Proofs  of  Loss.    See  Insurance,  1-3,  14-16. 

Public  Administrator.    See  Executors  and  Administrators,  3,  4. 

Public  Policy.    See  Corporations,  1. 
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PuBuc  Service  Cobfobations.     See  Eminent  Domain.     Mdnicipai. 

CORPOBATIONS,   1,   2.     RAILROADS.      STREET  RAILWAYS.      TAXATION. 

Telephones. 

Punishments.    See  Rape,  3. 

Purchasers.    See  Chattel  Mortgages,  1. 

Quantum  Meruit.    See  Appeal,  21.    Election  of  Remedies.    Fralds, 
Statute  of,  2. 

QUIETING  TITLE. 

See  Tax  Titles.  3. 

1.  Upon  sufficient  evidence  showing  that  the  plaintiff  was  unahle  to 

read  or  write  the  English  language;  that  the  land  in  question 
was  bought  with  plaintiff's  money  exclusively;  that,  though 
the  title  was  in  her  husband's  name  for  a  considerable  time, 
plaintiff  did  not  know  of  or  consent  to  such  holding;  and  that 
as  soon  as  she  learned  of  the  fact  the  title  was  transferred  to 
her,  a  judgment  removing  an  apparent  cloud  upon  her  title, 
caused  by  a  judgment  obtained  against  her  husband  when  the 
record  title  was  in  his  name,  and  setting  aside*  a  sheriff's  cer- 
tificate of  sale  upon  such  judgment,  Is  plainly  right.  Kurz  v. 
Kufz,  222 

2.  Under  the  provisions  of  sec.  3186,  Stats.  189S,  a  complaint  alleg- 

ing, in  substance,  that  plaintiff  Is  the  owner  In  fee  simple  of 
.  the  lands  described,  and  that  defendant  makes  claims  thereto 
which  are  clouds  upon  that  title,  satisfies  the  calls  of  the  stat- 
ute, and  is  not  open  to  the  criticism  that  its  allegations  con- 
stitute mere  conclusions  of  law.  Mitchell  7.  d  L.  Co.  v.  Flam- 
beau I/.  Co.  545 

3.  In  such  case,  however,  if  the  complaint  in  addition  to  the  alle- 

gations called  for  by  the  statute,  proceeds  to  allege  other  &cts 
as  to  defendant's  title,  which  from  want  of  further  allegation, 
are  not  shown  to  be  Invalid  or  Ineffectual,  the  complaint  shows 
affirmatively  that  plaintiff  has  no  cause  of  action  and  is  de- 
murrable. Ihid. 

4.  Under  sec.  1176,  Stats.  1898,  a  complaint  in  an  action  to  quiet 

title,  which,  after  formal  allegations  sufficient  to  satisfy  the 
calls  of  sec.  8186,  Stats.  1898,  alleges  that  defendants  have  re- 
ceived from  the  county  clerk  certain  tax  deeds,  but  makes  no 
assertions  as  to  their  Invalidity,  must  be  read  as  asserting  that 
the  instruments,  under  which  defendants  claim,  were  executed, 
and  contain  the  declarations  and  recitals  required  by  law,  which 
establish  prima  facie  the  regularity  of  all  proceedings,  convey- 
ing absolute  title,  and  hence  that  the  complaint  shows  upon  its 
face  that  plaintiff  is  not  entitled  to  the  relief  demanded.     Ibid. 

5.  In  such  case,  an  assertion  in  the  complaint  that  the  tax  deeds 

are  clouds  upon  plaintiffs'  title,  is  held  not  inconsistent  with 
their  entire  validity.  Ibid. 

RAILWAYS. 

See  Eminent  Domain,  1-3.    Negligence,  12.    Street  Railways. 

Injuries  to  passenfjers:  Safe  place  to  alight  from  train. 

1.  It  is  actionable  negligence  for  a  railway  company  to  stop  a  train 
in  the  nighttime  in  such  a  position  with  reference  to  the  depot 
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platform  that  passengers  alighting,  especially  women,  are  com- 
pelled to  step  down,  without  any  intermediate  rest,  without 
sufficient  light  to  enable  them  to  observe  their  surroundings, 
and  without  assistance,  from  the  lower  step  of  the  car  to  the 
surface  of  the  ground,  a  distance  so  great  as  to  Imperil  per- 
sonal safety.    Ellis  v,  C,  M,  d  8t,  P.  R.  Co,  645 

2.  In  an  action  for  injuries  alleged  to  have  been  sustained  under 

such  circumstances,  the  evidence  being  conflicting  and  there 
being  no  fact  within  common  knowledge  and  no  undisputed 
fact  rendering  entirely  unworthy  of  belief  the  plaintiff's  tes- 
timony that  she  did  not  leave  the  seat  to  alight  from  the  car 
until  the  train  had  stopped,  it  was  error  for  the  trial  court  to 
set  aside  a  special  finding  by  the  jury  in  accordance  with  such 
testimony  and  to  dismiss  the  complaint  on  the  ground  that 
•  plaintiff  left  the  train  while  it  was  still  in  motion.  Ibid. 

Injuries  to  hystander:  Negligence  of  engineer. 

3.  The  evidence  in  this  case  is  held  to  support  a  special  finding  by 

the  jury  that  a  torpedo  which  was  placed  upon  the  rail  near 
an  engine  was  so  placed,  not  by  the  fireman,  but  by  the  engi- 
neer himself,  who  thereupon  moved  the  engine  over  It,  causing 
it  to  explode  and  injure  the  plaintiff.  Euting  v»  0.  d  N,  W. 
R.  Co.  651 

4.  It  is  immaterial  whether  or  not  the  torpedo  was  so  placed  upon 

the  track  in  the  conduct  of  defendant's  business  if  the  engi- 
neer ran  the  engine  over  the  torpedo  in  the  conduct  of  such 
business,  with  knowledge  of  its  presence,  under  the  circum- 
stances of  plaintiffs  proximity  and  peril.  Ibid. 

5.  By  the  explosion  of  a  torpedo  the  main  artery  in  the  thigh  of  a 

boy  nine  years  old  was  severed  and,  after  healing,  an  aneurism 
developed  which  necessitated  a  serious  operation,  as  a  result  of 
which  the  strength  and  vigor  of  the  limb  were  likely  to  be  in 
•  some  measure  permanently  impaired.  He  was  obliged  to  travel 
on  crutches  for  about  two  years,  and  suffered  great  pain  up  to 
a  time  considerably  beyond  the  operation,  with  some  pain  up 
to  the  time  of  the  trial,  three  years  after  ^the  injury.  Held, 
that  an  award  of  |2,000  damages  was  not  excessive.  Ibid. 

Injuries  to  employees:  Assumption  of  risk:  Contributory  negligence. 

6.  The  moving  of  railroad  cars  by  a  locomotive  on  a  warehouse 

track,  where  the  space  between  the  side  of  an  ordinary  car 
and  the  warehouse  is  only  about  fifteen  inches,  is  such  danger- 
ous business  as  to  arouse  the  duty  of  the  railway  company  to 
promulgate  relrulations  requiring  warning  to  be  given  by  the 
employees  in  charge  whenever  such  cars  are  to  be  moved.  Bain 
V.  Northern  Pacific  R.  Co.  412 

7.  In  such  case«  where  there  was  some  evidence  that  no  regulations 

requiring  notice  or  warning  of  the  purpose  to  move  cars  on 
the  warehouse  track  had  ever  been  proclaimed  by  defendant, 
and  that  employees  in  and  about  the  warehouse  were  likely  to 
be  imperiled  by  a  sudden  and  unannounced  movement,  it  is 
error  to  direct  a  verdict  for  the  defendant.  Ibid. 

S.  Defendant  maintained  a  track  at  Duluth,  Minnesota,  alongside 
of  a  warehouse  on  which  plaintiff's  intestate  was  employed  as 
a  mason  in  building  part  of  the  wall  of  the  warehouse,  the 
wall  being  about  fifteen  inches  from  the  side  of  an  ordinary 
car  standing  on  such  track.    When  deceased  went  to  work  the 


care  on  the  track  were  etationary  and  not  attached  to  any 
locomotive,  but  the  cars  being  auddenly  and  violently  set  in 
motion  by  defendant's  en^ne,  deceased  was  crushed  between 
the  warehouse  and  a  car  ot  more  tbon  ordinary  width,  and  ' 
killed.  There  was  evidence  tending  to  show  tfiat  defendant's 
employee,  charged  with  duty  and  control  of  the  removal  of 
these  cars,  before  setting  them  In  motion,  passed  through  the 
warehouse,  spoke  to  decedent  and  his  helpers,  and  obeerved 
their  BurroundtnKB.    Held: 

(1)  That  the  ]ury,  if  convinced  of  such  facts,  might  have 
found  detendant'a  employee  guilty  of  negligence. 

(2)  That  liability  for  such  injury  arose  from  a  "risk  or 
hazard  peculiar  to  the  operation  of  railroads,"  under  sera. 
2071,  E913,  Qen.  Stats.  Minn.  1S94,  permitting  recovery  tor  In- 
juries resulting  from  the  negligenc«  of  fellow  servants. 

(3)  That  It  was  error  to  direct  a  verdict  for  defendant  Ibid, 
9.  In  such  case,  on  the  evidence.  It  ts  helA  that  the  question  of  de- 
cedent's contributory  negligence,  and  whether  he  assumed  the 
risk,  should  have  been  submitted  to  the  Jury,  Ibid. 

RAPE. 

1.  Under  sec.  4382,  Stats.  1898,  disabling  females  under  the  age 

of  fourteen  years  from  consenting  to  sexual  Intercourse,  one 
committing  euch  an  act  upon  such  a  female,  regardless  of 
the  means  iised  to  accomptiah  it,  and  ot  the  female's  consent 
and  co-operation,  la  guilty  ot  the  crime  ot  rape.    Loose  v.  State. 

115 

2.  An  attempt  to  do  the  act  mentioned  In  sec  43S2,  Stata.  1898,  re- 

gardless ol  the  means  resorted  to  and  ot  whether  the  female 
consents  or  not,  is  an  assault  with  intent  to  commit  the  crime 
of  rape  under  sec.  4383,  Id.  Ibid. 

3.  The  fact  that  a  peraon  charged  with  the  crime  of  rape  under 

sec.  4332,  Stats.  1898,  may  Instead  be  charged  under  sec.  4580 
with  the  offense  of  fornication,  or  be  charged  under  appropriate 
statutes  with  the  crime  of  seduction,  or  Incest,  according  to 
the  facts,  does  not  militate  against  the  validity  of  such  stat- 
utes nor  the  wisdom  thereof,  since  the  manifest  purpose  of 
the  same  Is  to  Insure  adequate  punishment,  so  far  ae  prac- 
ticable, of  persona  guilty  of  unlawful  commerce  with  female 
children,  avoiding  the  danger  of  their  going  entirely  unpun- 
ished in  aome  caBCa  because  of  the  severity  of  the  penalty,  or 
the  law  being  endangered  by  the  prohibition  against  cruel  and 
unusual  punishments, — In  view  of  the  change  In  the  legal  age 
of  consent  to  fourteen  yeara.  Criticisms  of  the  legislative 
policy,  above  indicated,  made  In  Blate  v.  Wentler,  76  Wis.  89. 
withdrawn.  IbiA. 

4.  The  rule  as  regards  the  evidentiary  effect  of  disclosure  or  Callure 

to  make  disclosure  by  a  female,  to  those  in  her  confidence,  as 
regards  a  crime  of  rape  perpetrated  or  attempted  to  be  per- 
petrated upon  her,  does  not  apply  where  the  element  of  non- 
consent  In  respect  to  the  offense  Is  supplied  by  the  statute  and 
there  Is  consent  In  fact.  Ibii. 

6.  Neither  does  such  rule  apply  to  a  person  to  whom  disclosure  Is 
made,  who  delays  In  reporting  her  knowledge  to  othera  or  cans- 
Ing  legal  proceedings  to  be  Instituted.  Ibid. 
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6.  The  suggestion  customarily  made  to  juries  In  prosecutions  for 
rape,  that  they  should  view  the  evidence  of  the  prosecuting 
witness  with  great  care,  having  regard  for  her  state  of  mind 
as  an  Injured  person,  and  be  on  their  guard  against  being 
moved  by  sympathy  for  her  to  give  undue  weight  to  the  state's 
evidence,  does  not  apply  to  a  case  where,  though  there  was 
nonconsent  by  force  of  the  statute,  there  was  consent  in  fact. 

IMd. 

Ratificatioit.    See  Acoobd  and  Satisfaction,  3.    Municipal  Ck)BFa- 
BATioNS,  6-8.    Schools  and  School  Districts,  3. 

Real  Pabty  in  Intebest.    See  Factobs.    Pabties. 

Real  Pbofebtt.    See  Advebse  Possession.    Attobney  and  Client,  2. 
BouNDABiES.  Covenants.  Cbops.  Deeds.  Fbaxtds,  Statute  of,  1. 

HlOHWATB.     LaNDLOBD  AND  TENANT.     QUIETINO  TlTLE.     RbB  AD- 

judicata,  2.  3.     Taxation.     Tax  Titles.     Vendob  and  Pub- 

CHASEB.  ' 

Reasonable  Doubt.    See  Cbiminal  Law,  2,  4,  5,  7,  16.    Homicidb,  2. 

Receipts.    See  Evidence,  8. 

Rescission.    See  Contbacts,  9. 

Recobds.    See  Evidence,  5-7.    Highways,  3. 

Redemption.    See  Mobtgaoes,  2. 

RELEASE. 

See  Highways,  7. 

In  an  action  on  contract  for  goods  sold  by  plaintiff's  assignor,  de- 
fendant pleaded  a  settlement  and  release  with  the  assignor 
prior  to  the  assignment.  The  release,  pleaded  in  the  answer, 
after  stating  the  relations  between  the  assignor  and  defendant, 
contained  a  provision  releasing  defendant  "of  and  from  any 
and  all  claim  or  claims  of  every  nature  and  description  aris- 

*  ing  or  growing  out  of  any  of  the  transactions  above  referred 
to,"  and  it  was  alleged  that  plaintiff's  claim  was  therein  in- 
cluded. Held  J  that  it  was  competent  to  show  by  extrinsic  evi- 
dence that  plaintiff's  claim  arose  out  of  the  transactions  spe- 
cifically mentioned  in  the  release,  and  it  necessarily  followed 
that  the  answer  stated  a  defense  to  plaintiff's  cause  of  action. 
Mandt  Wagon  Co.  v.  Fuller  d  Johnson  Mfg,  Co.  258 

Removal  of  Causes.    See  Coubts,  1.    Res  Adjudicata,  3. 

Repaibs.    See  Municipal  Cobpobations,  10. 

Repeal  of  Statute.    See  Elections,  1. 

REPLEVIN. 

See  Chattel  Mobtgages,  2,  3.    Landlobd  and  Tenant,  1. 

1.  In  an  action  of  replevin  to  recover  two  horses,  the  plaintiff  of- 
fered evidence  tending  to  prove  that  he  had  negotiated  a  pur- 
chase of  defendant's  farm,  horses,  cows,  etc.  that  a  written 
executory  contract  was  signed,  .which  however  did  not  include 
the  horses  and  cows;  that  plaintiff  was  misled  into  not  dis- 
covering the  omission  until  the  next  day  when  the  parties 
were  about  to  make  conveyance  and  payment;  that  thereupon 
plaintiff  called  defendant's  attention  to  the  omission;    that 


defendant  tben  Bald  the  horaea  and  cots  went  with  the  tni 
and  that  plaintiff  thereupon  paid  the  price  agreed  upon  i 
defeodant  executed  a  deed  of  the  farm  which  recited  only  t 
It  also  conveyed  the  property  mentioned  In  the  executory  ' 
ten  agreement.  Defendant,  however,  with  the  other  propn 
delivered  to  the  plaintiff  posaeBslon  of  the  horses  and  cd 
but  about  two  weeks  later  came  and  took  away  the  horseti 
question.    Held: 

(1)  That  the  evidence  should  hare  been  admitted,  slnci 
tended  to  prove  an  executed  transfer  of  the  horaee  on  the  i 
the  deed  was  delivered,  and  the  deed,  in  its  very  nature,  i 
not  an  attempted  expression  of  the  whole  contract,  but 
execution  of  the  whole  or  a  part  of  the  defendant's  : 
thereof. 

(2)  That  plaintin's  claim  that  the  written  executory  ai  : 
ment  was  not  In  accordance  with  the  oral  understanding  i 
a  sufDcIent  consideration  to  support  the  transfer  of  the  an  : 
not  mentioned  therein.    LatliTop  v.  Humble, 

2.  In  an  action  of  replevin  the  defendant  claimed  under  a  ch  ' 

mortgage  executed  by  pialntift's  eon,  and  introduced  evlc 
to  the  effect  that  plaintiff  herself  represented  that  the      i 
erty  belonged  to  the  son.  This  was  contradicted  by  t!he  plal   i 
The  Jury,  In  answer  to  speciflc  queBtions  of  a  epeclal  ve    . 
found  that  plaintiff  did  not  knowingly  permit  the  son  to    . 
out  or  represent  to  the  defendant,  without  objections  oi 
part,  that  the  son  was  the  owner  of  the  property,  and  tbr 
defendant,  at  the  time  of  taking  the  chattel  mortgagi 
lieved  that  the  son  owned  the  property  and  acted  thereon,      i 
that  the  special  verdict  was  incomplete  In  that  It  contain 
finding  as  to  whether  the  plaintiff  held  out,  declared,  ( 
mltted  the  property  belonged  to  her  son.    iStra**er  v.  Qoh 

3.  Such  verdict  Is  further  Incomplete  in  that  It  contained  n( 

Ing  as  to  whether  plaintiff  knew,  or  ought  reasonably  to 
anticipated,  that  defendant  might,  In  reliance  on  her 
ment,  act  to  his  Inlury,  where  there  was  evidence  from 
the  Jury  might  have  drawn  the  inference  that  the  pi     i 
ought  reasonably  to  have  anticipated  that  defendant       I 
her  a  question  as  to  the  ownership  of  the  property  for     i 
material  purpose,  and  was  likely  to  act  In  reliance  up> 
belief  In  Oie  eon's  ownership.  ! 

'    4.  In  such  case,  It  Is  error  to  refuse  to  permit  defendant  to       I 
that  he  did  rely  on  plaintiff's  statement  as  to  the  own 
of  the  property  In  taking  his  chattel  mortgage.    Defer      i 
mental  process  was  a  fact  as  to  which  bis  direct  evldeu 
admissible,  notwithstanding  It  might  also  be  establisl 
refuted  by  inferences  from  the  circumstances  and  his  ci      i 

5.  Where  the  plaintiff  has  taken  possession  of  the  property       i 
pute  under  a  writ  of  replevin,  and  defendant  claims  th       i 
by  virtue  of  a  chattel  mortgage  given  by  plaintiffs  son 
circumstances  which  may  amount  to  an  estoppel.  It  Is  e 
exclude  evidence  as  to  the  necessary  expenses  incurred 
fendant  In  seizing  and  reclaiming  the  property  after  tl       I 
been  transferred  by  the  eon  to  a  purchaser,  since,  if  th       i 
gage  Is  valid  against  the  plaintiff,  such  expenses  might 
terms,  be  realized  out  of  the  mortgaged  property,  and 
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and  if  he  uses  more  than  such  quantity  he  makes  the  goods 
his  own  and  loses  the  right  of  rejection.  Zipp  Mfg,  Co.  v. 
Pastorino,  176 

2.  Where  the  unsound  condition  of  a  horse  at  the  time  of  purchase 

is  vital  to  the  defense  of  breach  of  warranty,  it  is  error  to  ex- 
clude evidence,  tending  to  show,  that  the  same  unsoundness 
existed  nine  months  prior  to  the  purchase  and  continuously 
thereafter  down  to  the  sale.    Kavanaugh  v.  Wauaau,  611 

3.  In  such  case,  the  evidence  of  the  unsound  condition  at  the  early 

date  cannot  be  said  to  be  too  remote.  Ibid. 

Satisfaction.     See  Accobd  and  Satisfaction.     Abbitbation.     CJom- 

FBOMISE  AND  SETTLEaiENT.     COSTS. 

SCHOOLS  AND  SCHOOL  DISTRICTS. 

See  Constitutional  Law,  1,  2. 

1.  Ch.  160,  Laws  of  1903,  legalizing  an  attempted  organization  of 

a  school  district,  was  enacted  during  the  pendency  of  an  appeal 
from  an  order  overruling  a  demurrer  to  a  complaint  demand- 
ing judgment  that  such  school  district  had  no  existence,  and 
is  held  to  be  a  valid  enactment,  and  that  effect  must  be  given 
to  its  retrospective  provisions.  State  ex  rel.  Vandenhouten  v. 
Vanhuse,  15 

2.  In  an  action  to  obtain  judgment  that  a  school  district  has  no 

existence,  and  to  exclude  defendants  from  acting  as  school 
officers  therein,  the  school  district  itself  should  be  joined  as 
a  party  defendant.  Ilnd. 

3.  Sec.  432,  Stats.  1898,  governing  common  schools,  provides  that  no 

act  authorized  to  be  done  by  the  board  shall  be  valid  unless 
voted  at  its  meetings,  and  sec.  436,  provides  that  all  purchases 
shall  be  approved  at  a  regular  meeting  of  the  board  at  which 
all  the  members  are  present.  The  clerk  and  director  of  the 
defendant  district  met  plaintiff's  agent  on  the  highway,  agrreed 
with  the  latter  to  purchase  of  the  plaintiff  for  the  district  cer- 
tain supplies,  and  gave  a  school  order  therefor.  No  meeting 
of  the  school  board,  nor  approval  of  the  purchase  at  a  meeting 
of  the  school  board  was  had.  Plaintiff's  agent,  in  discharge  of 
the  contract,  left  the  supplies  at  the  district  school  house,  with- 
out the  knowledge  of  the  district  officers,  and  thereafter  the 
annual  district  meeting  repudiated  the  transaction.    Held: 

(1)  That  the  school  order^  and  the  agreement  on  which  it 
was  based  were  invalid. 

(2)  That  nothing  short  of  some  affirmative  corporate  action 
by  the  district  would  constitute  ratification  of  the  transaction. 

(3)  That  neither  mere  silence  of  the  district  officers,  nor  the 
depositing  of  the  supplies  in  the  district  school  house,  and  their 
subsequent  use,  constituted  a  valid  ratification.  Caxton  Co.  v. 
School  District^  374 

School  Obdebs.    See  Schools  and  School  Distbicts,  3. 

Secondabt  Evidence.    See  Damages,  9.   EJvidence,  3-5.    Highways,  3. 

Secubity  fob  Costs.    See  Justices*  Coubts,  5. 

Settlement.    See  Accobd  and  Satisfaction.    Compbomise  and  Set- 
tlement.   CosTS«  4.    Release. 

Service  of  Pbocess.    See  Insubance,  4.    Judgments.    Jubisdiction. 
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SHERIFFS. 

See  Constitutional  Law,  3.    County  Boabd,  2. 

1.  An  action  in  the  nature  of  an  action  for  money  had  and  re- 

ceived can  be  maintained  by  a  county  against  a  sheriff  to  re- 
cover  money  paid  to  and  received  by  him,  in  good  tsdth,  under 
a  mistake  of  the  law  by  all  the  interested  parties.  Douglas  Co, 
V,  Sommer,  424 

2.  Where  a  sherifTs  compensation  was  by  salary  in  lieu  of  all  fees 

and  compensation  for  services  within  his  county,  except  for 
keeping  and  maintaining  prisoners  in  the  county  jail,  an  allow- 
ance and  payment  to  the  sheriff  of  items  for  street  car  and 
railway  fare  of  prisoners,  in  transporting  them  to  and  from 
the  county  Jail,  workhouse  and  the  courts  is  unlawful,  and  the 
county  can  recover  such  amounts  from  the  sheriff.  IMd. 

3.  In  an  action  against  a  sheriff  to  recover  moneys  Illegally  paid 

to  him,  it  is  error  to  include  in  the  recovery  against  the  sheriff 
items  paid  to  a  deputy  sheriff  under  the  sheriff's  appointment, 
where  the  claim  was  presented  to  the  county  board  in  the 
deputy's  name,  and  was  audited,  allowed,  and  county  orders 
issued  to  the  deputy,  and  paid  to  him  personally.  IMd. 

4.  To  allow  and  pay  a  sheriff  for  services  and  disbursements  in 

apprehending  and  returning  fugitives  from  justice  from  with- 
out the  state,  without  obtaining  the  certificate  required  by 
sec.  2,  ch.  126,  Laws  of  1901,  before  the  services  were  rendered, 
and  for  services  in  the  unsuccessful  pursuit  of  fugitives  from 
justice  within  the  state  outside  the  sheriff's  county,  without 
having  the  certificate  of  the  district  attorney  required  by 
8ubd.  34,  sec.  731,  Stats.  1898,  and  without  proof  before  the 
county  board  that  the  escape  or  pursuit  were  not  the  result 
of,  or  made  necessary  by  the  sheriff's  carelessness  or  negli- 
gence, is  an  abuse  of  power  by  the  county  board,  and  their 
action  is  void.  Ibid. 

5.  Where,  in  an  action  on  implied  assumpsit  by  a  county  against 

a  sheriff  to  recover  sums  of  money  illegally  paid  him,  it  ap- 
peared that  he  had  been  paid  in  county  orders,  worth  ninety 
per  cent,  of  their  face  value,  and  that  the  sheriff  realized  only 
that  amount  thereon,  the  measure  of  recovery  is  the  amount 
of  money  actually  received  by  the  sheriff,  and  not  the  face 
value  of  the  county  orders.  Ibid. 

6.  Under  ch.  217,  Laws  of  1901,  a  resolution  of  the  county  board,  in 

effect,  that  the  present  method  of  paying  the  sheriff  a  salary 
for  work  done  within  the  county,  and  fees  for  work  done  out- 
side the  county,  be  changed  in  pursuance  of  said  ch.  217,  fol- 
lowed by  a  report  of  a  committee  of  the  board,  that  thereafter 
the  sheriff  "be  paid  a  salary  for  all  work  of  every  kind — civil 
and  criminal — inside  and  outside"  the  county,  "and  outside  the 
state,"  and  prescribing  the  salary  so  as  to  effect  the  change, 
which  report  was  adopted  in  pursuance  of  ch.  217,  is  not  am- 
biguous, and  applied  to  the  sheriff  in  office  when  the  resolution 
took  effect.    SUUe  ex  rel.  Sommer  v.  Erickson,  435 

7.  Ch.  217,  Laws  of  1901,  expressly  giventhe  power  to  make  the 

changes  therein  specified  to  "the  county  board  of  any  county," 
and  is  expressly  made  to  "apply  to  all  sheriffs,  including  those" 
then  holding  office.  Held,  that  the  purpose  of  said  act  was  to 
give  power  to  the  county  board  of  every  county  of  the  state 
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to  make  the  changes  therein  authorized,  Including  a  county 
which,  under  sec.  694a,  S.  ft  B.  Ann.  Stats.,  had  changed  from 
the  fee  system  to  a  salary  for  services  rendered  the  county 
within  its  limits,  and  had  left  the  sheriff  to  he  compensated 
for  other  services  by  fees  as  theretofore.  I&td. 

8.  Under  ch.  217,  Laws  of  1901,  the  county  board  is  at  liberty  to 
fix  a  salary  which  shall  be  in  addition  to  lawful  disbursements, 
as  well  as  a  salary  which  should  include  such  disbursements. 

Ibid, 

Sidewalks.  See  Dam:ages,  15.  Municipal  Cobporatioxs,  9-14. 
Tbial,  15. 

SovEBEiGNTT.    See  Boundaries. 

Specific  Performance.    See  Compromise  and  Settlement,  2. 

Special  Verdict.  See  Appeal,  30.  Ck)N8TiTUTiONAL  Law,  7.  Fraud, 
1,  2;  Highways,  11,  14.  Insurance,  7.  Replevin,  2,  3.  Trials, 
5,  14-20. 

Sprinkuno  Streets.    See  Municipal  Ck)RPORATioNS,  3,  4. 

Standard  Policy.    See  Insurance,  9-16. 

States.    See  Boundaries. 

Statute  of  Frauds.    See  Frauds,  Statute  of. 

Statute  of  Limitations.  See  Deeds,  3.  Frauds,  Statute  of,  3. 
Limitation  of  Actions. 

Statutes. 

Conatitutionality.  See  Ck>NSTiTUTiONAL  Law.  Ck>RPORATioNS,  1.  Elec> 
TiONS,  2,  3.    Eminent  Domain.    Habeas  Corpus,  1.    Rape,  3. 

Construction,  See  Action,  2,  3.  Appeal,  2,  4,  6.  Constitutional. 
Law,  1-3.  Corporations,  2-5.  Elections.  '  Eminent  Domain, 
1,  3.  Executors  and  Administrators,  2-4.  Factors,  5.  False 
Pretenses,  1.  Frauds,  Statute  of.  Habeas  Corpus,  1.«  High- 
ways, 1,  4-6.  Insurance,  4,  8.  Justices'  Courts,  2,  3.  Lim- 
itation of  Actions,  2.  Municipal  Corporations,  1,  3,  4/9-11. 
Quieting  Title,  2,  4.  Rape,  1-3.  Schools,  1,  3.  Sheriffs^ 
4,  6-8.  Taxation,  2,  5,  7,  8.  Tax  Titles,  1,  3.  Telephones,  1. 
Towns.    Witnesses.  5. 

Repeal.    See  Elections,  1. 

Mandatory  or  directory  f    See  Executors  and  Administrators,  2. 

Retrospective.  See  Constitutional  Law,  1.  Ccoporations,  2. 
Schools  and  School  Districts,  1. 

STATUTES  CITED,  Etc 

Constitution  of  Wisconsin.  .  Session  Laws. 

Art.        I,  sea    13    -  -       -    285  1887.  Ch.  198  -  -  123. 127. 128 

1X1,8008.  1,8,6  -        -    212  1889.  "  868  -  -  -       -    128 

IV,  sea    18    -  -         15,18  1891.  ••  195  -  -  468,464,466 

IV,  seos.  88, 26  -#  486>  442  1891.  «  850  -  -  -        -    128 

IV,  sea    81    -  -       -      19  189a  "  849  -  -  -       -    213 

IV,  seca  31,  subds.  7, 8  -      15  189.^  "  888  -  -  -        -    212 

VI,  sea      4    -  -        -    212  1895.  '*  870  -  -  -       -    128 

VII,    «       23    -  •     346,348  1897.  **  812  -  r  -     203,211 
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STATUTES  CITED,  Etc— oon. 
Session  Laws — con.  Statutes  op  1898  — con. 


189a 
1899. 
1899. 
1899. 

1899. 
189a 
1899. 
1899. 
1901. 
1901. 
1901. 
1901. 
1901. 
1901. 
1901. 
1901. 
190a 
]90a 

i9oa 
i9oa 


« 
•< 
it 

u 

il 
« 

(« 
« 
II 
II 
u 
tt 
(I 
u 
l( 
il 
tl 
II 


-  489 
471, 474 
673, 576 


151  - 
178  . 

263  -   -   . 
841  203,  204,  211,  2ia  315- 

219, 221 
841,  sea  12  -  -  214 
849  203, 204, 214, 217, 218 


Section 


II 
»i 


351  - 
861.  sea  2 
126,  sea  2 
217  - 
217,  sea  1 


217, 
217, 
899 
457 
465 
1 
160 
446 
448 


11 


II 


2 
8 


203, 218 

-  215 

-  424, 482 
486, 438-441 

-  488 
•  489 

-  •  488 

-  284 
204, 215,  218 

.  477, 484 

-  358 

-  15,17,21 

-  a58 

-  416 


Revised  Statutes  op  1849. 
Ch.  183,  sea  2,  pi  682       -       -    588 

'  Revised  Statutes  op  1858L 
Ch.  164,  p.  928  -       -       -       -    588 

Revised  Statutes  of  187a 

Section  1267     -       •       -       -    252 

a  &  R  Anno.  Statutes. 


Section     694a  - 

2760,  subd.  5 
Sections  3721-37236 


485,  489, 440 

-  596 

-  596 


Statutes  op  189a 


Sections 

tl 


II 
Section 

44 
II 

Sections 
Section 


12  -9^- 
30    - 
81    - 
85    - 
86-38 

40  - 

41  - 
Sections  412-420 
Section     417    - 
Sections  432,486 

670, 671 


it 


lla-ll»  -       -     20a213 
lla-94j  (ch.  5)      216-219 
.       .       -    212 
208, 204, 213-218 

-  208,  2H  215 

-  215 

-  204 

-  20a  204.214 
•      203,  214.  215 


14 


Section 

41 
II 
II 
II 


6710  - 
688  - 
694    - 

731,  subd.  34 
743 


20 

-  20 
874, 875 
574,  575 
57a  575 
892,  393 

-  438 
424,432 

.    556 


Sections 

Section 

Sections 

II 

Section 
Sections 

Section 

41 
«l 
II 
II 

Sections 

44 

Section 

Sections 

Section 
II 

II 

II 

"  3 
II 

II 

II 
(I 
II 

Sections 
Section 
Sections 
Section 

Sections 

41 

11 

"   1862, 1863 
Section  1941—57 
1941—62 
1977  - 
2194, 2195 
2341  - 
2270  - 
2289  - 
^2302  - 
2304  - 

2307  - 

2308  - 
Sections  3313, 2314 


925— 52,  subd.  40  896.297^ 

299, 301 
925—88  -  -  485,401 
925—125  -  -  -  475 
925—172  to  925—200     300 


925—175 

-   299, 470,  474 

925—175  to  925— 197a  297, 

80O 

925— 201  to  925-207  470. 

474,  475 

925-204 

-   471, 474 

936  to  926 

-16(ch.406)  297, 

301 

926—10 

-  297, 301 

1087a- 

-  587 

1040  - 

-  810-813 

1047  - 

-   184, 188^ 

1101  - 

-  5T& 

1103,1105 

-   576. 584 

1130,1132 

58,  61 

1141  - 

-   61 

1176  - 

-   872,  546, 548 

1187, 1188 

-  369, 37a 

131071  - 

-   184, 18^ 

1265  - 

-  60fr 

1267  - 

245,  251,  252,  609 

1268  - 

-  252. 609 

1269  - 

250, 253, 609, 610 

1270  - 

.  258 

1288  - 

-  609, 610 

1294  - 

-   99, 100 

1298  - 

-  245, 25a 

1331  . 

68. 70 

1339  - 

880, 883, 887, 456 

1411, 1412 

-  154 

1414  - 

.  15& 

1770a-17706   -   -  284 

17706  281, 282, 284-287,  602. 

6oa 

1771-1791m  (ch.  86)  -  477. 

481 

1775, 1775a 

I         -   170, 175 

1792-1864a  (ch.  87)  477.481 

41 


II 


Sections 
Section 


41 
41 
il 
41 
14 
41 


477,  481 

-  470 
.  465, 466 

456,  460.  466 
45,  46 

-  109 

-  269 

-  269 
45,  54 

-  27,29.31 

-  567 

-  314, 32:j 

-  40 


STATUTES  CITED,  Eic— con. 


Statutes  or  ISBS  — oon. 

STAT0TE3  OF 

898 -oon. 

Section  3605   -       - 

-    40S 

Section  8186   ■ 

545-547 

"       3607    -       - 

406, 408-410 

•■       8200    - 

-    504 

"       2837.  Bubd.  9 

-      859,866 

'•       3764    - 

-   22,25,26 

"       8646    ■        - 

274, 835,547 

22, 2.5 

"       2847    - 

-      172,559 

Section  8807    - 

877, 379. 330 

■'      Boa*   - 

.       -    868 

"      8807.  aubd 

2       .      377. 379 

Sections  sees,  8«75  - 

-    274 

"      3819    • 

377,379.880 

Section  2708    - 

-    SOS 

"      8979    - 

-        ■     04* 

"      2816    .       - 

-     346,848 

-      4022    - 

■      33 

'•      2a->B    -       - 

-      268,  .183 

Sections  4068,  4069 

-     628.632 

"      2880   -       . 

-        -      10 

■■       4311.4212 

-        -     107 

"       2833    - 

-       -    896 

Section  4381    - 

-        -    306 

"       2853    - 

-    627 

Sections  4232. 4233 

-        -    867 

"       2858    - 

-        -    402 

Section  4234    -      859, 362.  866, 367 

Sections  MTO.  2871, 287 

3  -         -       45 

"       4255    - 

-    415 

Section  2882    ■ 

■     893,665 

"      4381    - 

12a  126-128 

'•       2H43    -        - 

"       4383    - 

16, 123-129, 131 

"       30J8    - 

-       -    393 

"       4;183      116. 

38. 124, 129, 131 

■•        M012     - 

300,  803,  895 

Sections  4397, 4397a 

83,85 

"       3013    - 

■    849 

Section  4433    - 

-     135, 138 

'■       3048    - 

-    394 

"       4680    - 

116,  123.  131 

"       8089    - 

-    393 

"       45S8a- 

-     123.  131 

"       3069,8ubd.l 

•     683.660 

"       4591a  • 

-        -     131 

"       3070    -        - 

-        ■     556 

"       4978    - 

-        -    285 

Sections31fl2.3ie5  - 

-        -    557 

Stbeets.     See  Euise 

NT  Domain. 

Municipal  Corporationb,  1,  3,  4, 

9-14.    Negliqen 

CK,  14,  IB. 

STREET  RAILWAYS. 
See  Eminent  Domai.n.  1-3.  Nboligence,  12. 
In  an  action  against  an  electric  railroad  company  operating  an 
Intemrban  line,  for  the  negligent  Icilling  of  plfttntill's  intestate 
In  a  collision  with  a  runaway  team  at  a  highway  cTossing,  the 
complaint  charged  that  the  defendant's  agents  wantonly  and 
wiltully  ran  the  deceased  down,  with  such  gross  negligence  as 
to  amount  to  an  intention  on  their  part  to  InSict  injury  to  tbe 
deceased.  Tbe  action  was  tried  on  tbe  theory  that  these  facts 
must  be  shown.  Held,  on  the  evidence,  stated  In  the  opinion, 
that  the  case  presented  was  one  for  the  Jury,  and  that  the  di- 
rection of  a  verdict  for  defendant  was  erroneous.  Wilton  v. 
Chippewa  Vallei/  E.  R.  Co.  636' 

STrpuLATioNS.    See  Accobd  A^D  Satisfaction,  3,  4.    Hichwats,  8. 
Si'BsEQVE.NT  PuscHASESs.    See  Advekse  Possession,  2,  3. 
Suicide.    See  Imsubance,  1,  2,  8-8. 
SuMUABT  Pboceedinos.    See  Constitutional  Law,  4-6. 
SusDAT.    See  CosraAcrs,  6. 

SUPREME  COURT. 
See  AppeaI:.    Costs,  2. 
1.  The  busines  of  the  supreme  court  is  conQned  to  the  exercise  of 
its  appellate  Jurisdiction,  except  in  cases  of  applications  where. 
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"for  peculiar  and  satisfactory  reasons  .  .  .  they  are  not 
or  cannot  be  made  elsewhere."    In  re  Mielke,  501 

2.  The  term  "cannot  be  made  elsewhere"  refers  to  disability  as  ta 

jurisdiction.  Ihid. 

3.  The  term  "peculiar  and  satisfactory  reasons"  refers  to  those  cir- 

cumstances rendering  the  exercise  of  jurisdiction  elsewhere  in 
the  given  case  inadequate  to  remedy  or  prevent  the  wrong, — 
Insufficient  to  aftord  any  substantial  remedy.  Ibid. 

4.  Mere  importance  of  obtaining  a  gpeedy  final  settlement  of  a  con- 

troverted question,  even  of  a  public  nature,  short  of  necessity 
in  that  regard  to  prevent  irremediable  loss  of  valuable  rights, 
does  not  satisfy  the  call  for  peculiar  and  satisfactory  reasons. 

IMd. 

5.  In  the  foregoing  sense  the  rule  as  to  the  exercise  of  original 

jurisdiction  here  to  review  or  control  the  conduct  of  other 
courts,  the  rule  is  that  this  court  will  not  exercise  such  juris- 
diction "when  there  is  another  adequate  remedy,  by  appeal  or 
otherwise,  nor  unless  the  exigency  is  of  such  an  extreme  nature 
as  obviously  to  justify  and  demand  the  interposition  of  the  ex- 
traordinary superintending  power  of  the  court  of  last  resort."* 

Ibid. 

6.  To  the  foregoing,  In  conformity  to  legislative  policy,  an  excep- 

tion is  made  as  to  actions  against  the  state  involving  its  reve- 
nues. Ibid. 

SXTBFFACE  Wa^eb.    Scc  Hiohwats,  15,  16. 
SuBVEYS.    See  Watebs. 

TAXATION. 

See  Tax  Titles. 

Levy  and  assessment.    See  Municipal  Cobpobations,  2-4. 

1.  The  failure  of  an  assessor  to  assess  real  estate  In  the  name  of 

the  true  owner  is  held  insufficient  to  render  the  assessment 
void,  where  the  circumstances  indicate  that  the  assessor  might 
readily  have  believed  that  the  party  assessed  was  the  owner; 
that  the  tax  was  a  proper  one,  and  that  the  owner  had  knowl- 
edge of  the  assessment,  levy,  and  delinquent  sale.  N.  Boying- 
ton  Co.  V.  Southtoick,  184 

2.  A  variance  between  the  description  of  a  city  lot  in  the  assess- 

ment roll  and  in  the  delinquent  tax  return  consisted  in  the 
omission  from  the  latter  of  the  abbreviation  "ft."  after  the 
figures  indicating  the  dimensions  of  a  portion  of  the  lot  ex- 
cepted from  the  assessment.  The  unit  of  measurement  when, 
the  lot  was  platted  was  feet,  and  the  uncertainty  could  easily 
have  been  made  certain  by  referring  to  the  deed  under  which 
the  owner  claimed,  or  by  inference  from  contemporaneous  con- 
ditions, such  as  occupancy.  Held,  that  the  descriptions  indi- 
cated the  land  with  ordinary  and  reasonable  certainty  within 
the  meaning  of  sec.  1047,  Stats.  1898.  Ibid. 

8.  Describing  land  in  the  assessment  roll  as  being  in  the  "original 
plat"  instead  of  S.,  E.  &  O.'s  plat,  as  the  fact  was,  is  held  not 
to  have  been  such  an  error  as  would  avoid  the  tax  proceedings, 
where  the  evidence  showed  that  such  plat  was  the  first  plat  of 
the  city,  and  was  commonly  referred  to  as  the  original  plat. 


in  convesrances  and  former  assessments,  and  that  such  fa 
were  known  to  the  owner  when  the  tax  proceedings  were  h 

II 

4.  Where  a  conyeyance  of  a  portion  of  a  city  lot  was  in  fact  a  m<: 

gage,  and  contained  a  proyislon  that  the  grantor  should  i 
the  taxes,  a  suhsequent  assessment  of  the  entire  lot  to  i 
grantor  would  not  render  the  assessment  void.  / ! 

5.  Failure  to  assess  land  in  the  name  of  the  true  owner;  desci 

ing  city  lots  in  the  assessment  roll  under  the  wrong  plat  nan 
and  assessing  an  entire  lot  to  one  person  where  he  only  ow  i 
a  portion  of  it,  unless  shown  to  have  been  immaterial  by  rea ! 
of  other  facts  and  circumstances,  are  defects  which  go  to  i 
Talidity  of  the  assessment  and  afFect  the  groundwork  of  i 
tax.    The  limitations  of  sec.  1210A,  Stats.  1898,  therefore  ap ; 

/: 

6.  An  immaterial  variation  between  the  description  of  a  trac^ 

the  assessment  roll  and  the  delinquent  return  is  not  a  d€  I 
which  goes  to  the  validity  of  the  assessment  and  affects  i 
groundwork  of  the  tax.  1  : 

.7.  PlaintifF,  a  foreign  corporation  dealing  in  cedar  poets  and  p<  I 
had  its  yards  and  a  resident  agent  at  New  London,  in  O  i 
gamie  county.     On  the  first  of  May  it  owned  a  quantlt: 
cedar  posts  and  poles  cut  and  piled  at  Aniwa,  in  Sha,^  i 
county,  where  it  inspected  and  pealed  them,  and  then  g 
ually  shipped  them  as  cars  could  be  obtained,  mostly  to 
New  London  yard,  but  some  directly  to  purchasers  as  or* 
were  received  at  its  New  London  office.    Sec  1040,  Stats.  1  I 
provides  that  the  personal  property  of  a  foreign  corporal 
having  an  agent  residing  in  this  state,  shall  be  assesse 
tha  district  where  the  agent  resides;  that  ''merchants'  g<  i 
wares,  and  commodities  kept  for  sale    .    .    .    shall  be  assc  i 
in  the  district  where  located;"  that  saw  logs  and  timber  w 
are  to  be  sawed  or  manufactured  in  this  state  by  or  for  I 
owner  shall  be  assessed  in  the  district  where  the  mill  i 
cated,  and  that  saw  logs,  etc.,  and  other  articles  not  I]  I 
manufacturer's  stock,  shall  be  assessed  in  the  district  w 
the  owner  or  agent  in  charge  resides.     PlaintifF  retume( 
property  at  Aniwa  for  assessment  and  taxation  at  New  Loo 
but  it  was  also  assessed,  and  taxed  as  merchants'  stocl 
Shawano  county.    Plaintiff  paid  the  taxes  so  levied  in  Shai  ! 
county  under  protest,  and  brought  suit  to  recover  them  1  , 
Held,  that  such  poles  and  posts  were  merchants'  goods,  w    ! 
and  commodities,  and  were  "kept  for  sale"  in  Shawano  co    i 
within  the  calls  of  said  sec.  1040,  and  hence  taxable  there. 
entine-Olark  Oo.  v.  Shawano  Oo, 

Same:  Collection  and  enforcement  against  personal  property. 
Equity,  2. 

8.  To  support  a  Judgment  under  sec.  1105,  Stats.  1898,  it  shoul 
pear  that  all  the  issues  specified  in  sec.  1102  were  foun< 
the  plalntlfF,  or  that  defendant  failed  to  appear  and  an    i 
relevant  questions.    Washhum  v.  Washhurn  W.  W,  Co.         I 

3.  The  franchise,  land  and  chattels  of  a  public  service  corpor    ! 
constitute  one  indivisible  thing  for  the  purposes  of  tax£ 
The  franchise  is  personal  property,  and  all  things  of  a  pr*    i 
tary  nature  connected  therewith,  whether  land  or  mov;    I 
partake  of  its  character,  and  the  value  of  that  which  h    : 
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ated  by  the  combination  of  tangible  and  intangible  things  forms 
the.  legitimate  basis  for  taxation.  That  Is  so,  generally,  by  set- 
tled judicial  policy,  and  so  by  statute  as  to  waterworks  prop- 
erty. Ihid. 

10.  A  finding  that  when  the  taxes  were  assessed  defendant  owned 
property  of  the  character  above  mentioned  is  equivalent  to  a 
finding  that  it  owned  property  of  some  description  sufficient  to 
pay  the  taxes  in  question  or  some  part  thereof,  though  such 
property  be  not  subject  to  seizure  upon  execution  or  tax  war- 
rant. Ibid. 

TAX  TITLES* 

See  Covenants.    Jxtdgments.    Quietino  Title,  4,  5. 

.  1.  Sec.  1130,  Stats.  1898,  requires  that  the  county  treasurer,  before 
any  tax  sale,  post  up  notices  thereof  in  at  least  four  public 
places  in  his  county,  and  sec.  1132  provides  for  proof  thereof, 
by  lUlfidavit,  to  be  preserved  and  filed  in  the  office  of  the  county 
clerk.  An  affidavit  made  by  such  an  officer  omitted  to  state  in 
what  county  such  posting  was  done,  but  stated  that  notices 
were  posted  "in  a  conspicuous  place"  at  the  comer  at  the  in- 
tersection of  designated  streets  of  a  city,  naming  five  such 
comers.    Held: 

(1)  That  the  affidavit  was  defective  in  omitting  to  state  in 
what  county  such  posting  was  had. 

(2)  That  o  conspicuous  place  at  a  street  corner  is  not  neces- 
sarily a  public  place  within  the  calls  of  the  statute 

(3)  That  the  irregularities  and  omissions  in  the  affidavit 
rendered  the  sale  and  tax  deed  issued  thereon  void.  Myrick  v. 
Kahle,  57 

2.  In  such  case,  after  the  record  had  been  made  up  and  filed,  the 
county  treasurer  cannot  amend  the  affidavit  for  the  purpose 
of  showing  compliance  with  the  statute  in  the  posting  of  no- 
tices, and  it  is  error  to  receive  such  amended  affidavit  in  evi- 
dence. Ibid. 

Z,  Plaintiff,  grantee  under  a  tax  deed  fair  on  its  face  but  voidable 
for  Irregularities,  which  had  been  duly  recorded  more  than 
three  years  before  the  action  was  commenced,  brought  action 
to  quiet  title  against  the  holder  of  a  subsequent  tax  deed  fair 
on  its  face  but  voidable  for  irregularities,  which  had  not  been 
recorded  three  years.  The  lands  had  been  at  all  times  vacant 
and  unoccupied.  Plaintiff's  deed  had  not  been  recorded  full 
three  years  before  the  recording  of  defendant's  deed.  Held, 
that  pliUntiff's  title  had  become  perfect  by  force  of  sees.  1187, 
1188,  Stats.  1898,  prior  to  the  bringing  of  the  action.  Oezikolski 
V.  Frydrychowicz,  369 

TELEPHONES. 

See  Election  of  Remedies. 

1.  Under  sees.  1775  and  1775a,  Stats.  1898,  one  telephone  company 

may  take,  own,  hold  and  enjoy  any  right,  privilege,  or  fran- 
chise theretofore  owned  by  another  such  company.  Badger 
Telephone  Co.  v.  Wolf  River  Telephone  Co.  169 

2.  Where  possession  of  the  property  of  one  corporation  had  been 

fully  delivered  to  and  received  and  accepted  by  another,  which 


retained '  the  property  and  had  t^e  use  thereof  for  years,  the 
latter,  in  an  action  against  it  to  recover  the  value  of  such  prop- 
erty, is  estopped  from  claiming  any  want  of  authority  in  the 
board  of  directors  of  the  former  to  make  the  transfer  through 
one  of  its  officers.  Ibid. 

Tender.    See  Accord  and  Satisfaction,  3,  4.    Buildinq  Cont&acts,  4. 

Torpedoes.    See  Railroads,  3,  4. 

TOWNS. 

See  Action.    Highways,  15,  16. 

Ch.  253,  Laws  of  1899,  declared  in  its  title  to  be  incorporated  into 
the  statutes  as  sec.  671a,  relating  to  the  powers  of  county 
boards  to  vacate  towns,  after  describing  the  petition  required, 
and  the  manner  of  holding  an  election  thereon,  provides,  that 
in  case  the  majority  of  votes  cast  are  in  favor  of  the  vacation, 
and  that  fact  properly  certified  by  the  county  clerk,  the  county 
board  "shall  have  power  to  vacate"  such  town.  Held,  that  it 
was  the  legislative  intent  that  ch.  253,  should,  with  sees.  670, 
671,  Stats.  1898,  form  a  complete  and  harmonious  system,  gov- 
erning the  powers  of  county  boards  in  relation  to  vacating 
towns,  and  that  an  ordinance  vacating  a  town  passed  by  a 
county  board  without  complying  with  any  of  the  provisions  of 
ch.  253,  is  void.    State  ex  rel.  Jensen  v.  Yankee,  573 

TRIAL. 

Continuance,    See  Continuance. 

Course  and  conduct  in  general.  See  Criminal  Law.  Highways,  8. 
Witnesses. 

Same:  Jury:  View  of  premises.    See  Appeal,  14. 

Same:  Misconduct  of  jury.    See  New  Trial,  1. 

Same:  Separation  and  exclusion  of  witnesses.    See  Witnesses. 

Reception  of  evidence.  See  False  Pretenses,  5-9.  Insurance,  5-7. 
Landlord  and  Tenant.  7-12. 

1.  In  an  action  to  recover  a  balance  alleged  to  be  due  for  goods 

sold  and  delivered  to  defendant  at  its  request,  a  complaint 
framed  after  the  form  of  common  counts  is  sufficient  to  war- 
rant admission  of  evidence  that  the  goods  were  delivered  to  a 
third  person  on  account  of  defendant.  Andresen  v,  Upham 
Mfg.  Co.  561 

Argument  and  conduct  of  counsel. 

2.  Where  a  claim  has  been  fully  argued  by  plaintiff  in  his  opening, 

the  refusal  of  the  trial  court  to  permit  defendant  to  discuss 
it  after  plaintiff's  closing  argument,  it  being  asserted  by  de- 
fendant that  plaintiff  had  therein  taken  a  new  position,  sus- 
tained on  appeal.    Schmitt  v.  Northern  Pacific  R.  Co.  397 

Instructions  to  jury.  See  Appeal,  6,  15,  24.  Buildino  Contracts,  1. 
Crispin AL  Law,  4-16.  False  Pretenses,  3,  4.  Fraud,  4,  6.  In- 
surance,- 18.    Master  and  Servant.    Rape,  6.    Triai,,  10,  19. 

3.  An  appellant  waives  any  mere  omission  to  instruct  the  Jury  upon 

any  given  subject  by  failure  to  present,  in  writing,  request  for 
such  instruction.    Taylor  v.  Seil,  32 
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4.  It  is  not  the  duty  of  the  court,  nor  is  it  proper  as  a  general  rule» 

upon  request  or  otherwise,  to  point  out  to  the  Jury  the  evi- 
dence of  any  particular  witness  upon  a  disputed  matter,  giving 
particular  significance  thereto  and  stating  how  it  should  or 
should  not  be  viewed  as  regards  the  truthfulness  thereof.  Loose 
V,  State,  115 

5.  The  instructions  to  the  Jury  in  respect  to  questions  for  a  special 

verdict  should  be  directed  thereto  specifically  and  be  confined 
to  such  explanation  thereof  and  the  law  in  respect  thereto  as 
to  enable  the  Jury  to  intelligently  answer. them,  having  regard 
to  the  burden  of  proof,  care  being  exercised  not  to  suggest,  as 
to  any  question,  the  effect  of  the  answer  thereto  upon  the  ulti- 
mate rights  of  either  party.    Schrunk  v,  St,  Joseph,  223 

G.  Specific  error  for  failure  to  Instruct  on  the  questions  at  issue 
can  be  assigned  only  upon  refusal  to  give  an  Instruction  form- 
ally requested  in  writing.    FosTia  v.  0*Donnelh  336 

7.  A  requested  instruction,  so  framed  that  In  any  reasonable  view 

it  assumes  a  state  of  things  as  established  by  the  evidence  not 
so  established  beyond  room  for  reasonable  debate,  is  fatally  de- 
fective.   Cupps  V.  State,  504 

8.  If  counsel  desire  a  specific  instruction  on  any  particular  point, 

they  should  prepare  such  instruction  in  writing  In  the  form 
they  desire  It  to  be  given  to  the  Jury,  and  ask  the  court  to 
give  it.  As  a  general  rule  a  mere  request  to  charge  upon  a  par- 
ticular point,  or  to  charge  more  particularly  thereon,  a  re- 
fusal thereof  and  an  exception  to  the  ruling,  do  not  present 
any  question  for  review.  Ibid, 

9.  Where  a  decision  in  plaintiff's  favor  depends  largely  on  the 

weight  to  be  given  to  his  testimony,  it  Is  prejudicial  error  to 
refuse  a  requested  instruction,  in  substance,  that  in  judging  of 
the  credibility  of  plaintiff's  testimony,  the  Jury  may  properly 
consider  his  interest  in  the  result  of  the  triaL  the  temptation 
under  the  circumstances  to  color  his  testimony  favorably  to 
himself,  and  everything  bearing  on  the  subject,  and  give  such 
evidence  such  weight  only  as  in  their  Judgment  it  was  en- 
titled to,  and  that  a  like  test  should  be  applied  to  the  evidence 
of  each  of  the  witnesses  who  testified  in  the  case,  unless  such 
principle  is  embodied  la  the  general  charge.  Kavanaugh  v, 
WausaUj  611 

10.  Such  instruction  does  not  Invade  the  province  of  the  Jury,  or 

violate  the  rule  that,  in  instructions  to  the  jury,  the  evidence 
of  one  witness  should  not  be  singled  out  and  given  prominence 
by  special  comment  thereon.  Jhid. 

11.  Defendant  requested  an  instruction,  which  called  attention  to 

the  Interest  of  the  plaintiff  and  the  duty  of  the  jury  to  con- 
sider such  interest  in  passing  on  the  credibility  of  her  testi- 
mony, closing  with  the  direction:  "You  are  also  to  subject  all 
the  testimony  of  all  the  witnesses  to  the  same  test,"  which 
was  refused.  The  court  gave  general  instructions  that  the  in- 
terest of  all  witnesses  was  to  be  considered  and  whether  such 
Interest  affected  their  testimony.  Held,  that  while  the  re- 
quested Instruction  stated  a  correct  rule  of  law,  its  refusal  was 
proper,  when  it  appeared  that  plaintiff  was  not  the  only  In- 
terested witness,  and  the  instruction  might  have  erroneously 
Impressed  the  jury  to  have  discriminated  her  from  the  others. 
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Kavanauo^  v.  Waasaa,  ante,  p.  611,  dlstingatshed.  Btnuter  v. 
Ooldberg,  631 

12.  Where  on  the  trfal  of  &  cause  wltnessea  are  contradicted,  either 

by  their  own  BtatementB  or  by  other  testimony,  and  the  conrt 
falls  to  give  any  Instructions  whatever  upon  the  right  of  the 
Jury  to  disregard  the  uncorroborated  testimony  of  a  witness 
whom  they  believe  to  have  wilfully  sworn  falsely  to  any  ma- 
terial matter.  It  Is  error  to  refuse  a  correct  rcQuested  Instruc- 
tion as  to  the  rule  of  fal»u»  in  ttno,  falt»»  In  omnlbtu.        Ibid. 

Taking  cate  from  jury:  Dismissal  or  non-suit.  See  Insitrance,  1. 
Hasteb  and  Sebvakt, 

Bame:  Direction  of  verdict.  See  Afpeai^  T,  10,  24.  Ckimi.val  Law,  9. 
'  Highways,  13.  I^isurakce,  1.  Municifai.  Cobporatioxs,  6. 
Neoligence,  1,  9,  11,  16.    Railboads,  2,  7,  9.    Stbeet  Ratlwats. 

13.  It  Is  error  to  direct  a  verdict  where,  on  the  evidence  actnally 

admitted,  the  jury  might  have  found  facts  to  warrant  some 

recovery.    Kelley,  Mau»  d  Co.  v.  La  Crosse  Carriage  Co.        84 

Special  verdict.     See  Afpeal,  30.    Conbtitutioicai,  Law,  7.     Fraud. 

1,  2.  HiGBWAYS,  II,  14.  Insurance,  T.  Repleviii,  2,  3.  Triai.,  S. 

14.  The  findings  of  a  special  verdict  should  be  Interpreted  so  as  to 

harmonize  with  each  other  if  it  Is  reasonable  to  do  so  under 
the  facts  and  circumstances  of  the  case.    Ruscher  v.  Stante]/. 

3S0 
IG.  When,  In  an  action  for  personal  Injurlee,  In  answering  one  quee- 
tlon  of  a  special  verdict  the  Jury  find  that  the  sidewalk  In 
question  was  defective,  and  by  the  answer  to  another  question 
that  the  defendant  was  Injured  thereon  as  a  natural  and  prob- 
able result  of  the  defective  condition,  and  that  the  city  of- 
ficers should  have  anticipated  such  an  Injury  might  result 
from  the  defect,  the  latter  finding  necessarily  Implies  that  the 
sidewalk  was  not  reasonably  safe  for  public  use.  Ibid. 

16.  Where  counsel  did  not  make  It  clear  to  the  trial  court,  or  oppos- 

ing counsel,  that  a  special  verdict  was  requested,  but  put  bis 
request  In  such  a  way  that  It  might  easily  be  misunderstood, 
and  did  not  correct  the  misunderstanding  when  It  must  have 
been  apparent,  he  la  estopped  from  claiming,  on  appeal,  that 
his  request  was  dlfterent  from  that  which  the  trial  court  un- 
derstood it  to  be.    achmitt  v.  Northern  Paci/tc  R.  Co.  S97 

17.  All  that  is  necessary  to  secure  the  right  to  the  submission  of  a 

special  verdict  is  to  make  oral  request  therefor  at  the  cloee 
of  the  evidence.  Ibid. 

15.  A  written  request  commencing:  "Now  comes  the  defendant  In 

the  above  entitled  action  and  moves  and  requests  the  court  to 
submit  to  the  Jury  herein  for  answer  and  at  a  special  verdict 
the  following  questions,"  together  with  the  facte  tn  connec- 
tion therewith,  shown  by  the  record,  considered,  and  field  to 
be  simply  a  request  to  submit  certain  questions.  I&id. 

19.  In  such  case.  It  Is  not  error  to  submit  a  general  verdict,  and 

charge  the  jury  generally  as  to  the  legal  effect  of  Its  answers 
to  special  questions.  Ibid. 

20.  Where,  on  a  speciBc  question  submitted  as  part  of  a  special  ver- 

dict, the  evidence  is  confilcting.  It  la  not  error  to  refuse  to 
change  the  answer  of  the  Jury  and  for  Judgment  tn  accordance 
with  the  requested  change.    Btrasser  v.  Ooldberg,  621 
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Trial  by  court:  Findings.  See  Appeal,  20,  23.  Equity,  3-5.  Taxa- 
tion, 10. 

21.  In  an  action  on  implied  contract  for  goods  delivered  to  a  third 
person  at  defendant's  request,  a  general  finding,  following  the 
allegations  of  the  complaint,  that  the  sale  and  delivery  was  to 
defendant,  necessarily  involves  a  promise,  express  or  implied, 
upon  the  part  of  defendant  to  pay  for  the  property.  Andreaen 
V,  Upham  Mfg.  Co.  661 

Tbansitobt  Actioks.    See  Actio>",  4,  5. 

Trespass.    See  Highways,  1,  8. 

Trusts  and  Trustees.  See  Factors,  5.  Vendor  and  Purchaser,  1. 
Wills,  1. 

Undue  Influence.    See  Equity,  3-5,    Witnesses,  5. 

Usage.    See  Damages,  8. 

Usee.    See  Highways,  1. 

Vacation  of  Towns.    See  Towns, 

Value.  See  (Contracts,  1,  9-11.  Damages,  2,  3.  Landlord  and  Ten- 
ant, 6-12. 

Variance.    See  Taxation,  2,  3,  6. 

Vegetab;^.    See  Crops.    Landlord  and  Tenant,  1-4« 

VENDOR  AND  PURCHASER  OP  lAND. 

1.  An  action  in  equity  to  enforce  the  equitable  right  to  a  lien  for 

unpaid  purchase  money  on  realty  conveyed  in  consideration  of 
support  and  maintenance  of  the  grantors  in  old  age,  is  not  a 
suit  to  enforce  a  parol  trust  in  land,  nor  is  it  an  action  for  a 
forfeiture  of  the  title  for  breach  of  condition  subsequent.  Hal- 
vorsen  v.  Balvorsen,  52 

2.  The  true  consideration  for  a  conveyance  of  land  can  always  be 

inquired  into  by  parol.  Tbid, 

3.  A  vendor  of  realty  has  an  equitable  right  to  have  the  unpaid 

consideration  therefor,  by  the  action  of  a  court  of  equity,  made 
a  lien  thereon,  and  to  have  the  use  of  its  jurisdiction  to  enforce 
the  same  as  justice  may  require.  Ibid. 

4.  The  equitable  right  to  a  vendor's  lien  is  not  an  interest  in  land 

in  advance  of  the  judgment  of  the  court  creating  it.  It  is  a 
right  merely  to  demand  the  use  of  equity  jurisdiction  to  en- 
able the  vendor  to  acquire  an  interest.  Ibid. 

Vendor's  Lien.    See  Vendor  and  Purchaser. 

Verdict.  See  Appeal,  7,  24.  Highways,  13.  Insubance,  1.  Mu- 
nicipal Corporations,  6.  Nbougenge,  1,  11.  Railroads,  7,  9. 
Street  Railways.    Trial,  14-20. 

View  of  Premises  by  jury.    See  Appear  14. 

Volunteer.    See  Guardian  and  Ward. 

Waiver.  See  Highways,  7.  Infants.  Insurance,  1-3,  11,  21. 
Trial,  8. 

Wanton  Injuries.    See  Negligence,  12.    Street  Railways. 

Wards.    See  Guardian  and  Ward.    Infants. 

Warranty.    See  Covenants.    Landlord  and  Tenant,  1.    Sales,  2,  3. 

Waterfowers.    See  Deeds,  1,  2. 
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WATERS. 

See  Boundaries.     Deeds*    HioHWAYfi,  15,  16. 

1.  Unsurveyed  islands  in  navigable  riyers  in  this  state  are  pre- 

sumed to  be  appurtenant  to  the  surveyed  land  near  by,  within 
the  limits  of  which  they  fall  as  regards  riparian  rights,  and, 
nothing  appearing  to  the  contrary,  such  an  unsurveyed  island 
is  presumed  to  pass  with  a  conveyance  of  the  surveyed  land  to 
which  it  is  so  appurtenant.    Framini  v.  Lay  land,  72 

2.  In  case  of  a  mistake  in  making  the  public  land  surveys,  by 

omitting  to  survey  any  Island  in  a  river,  such  mistake  can  be 
taken  advantage  of  only  by  the  government,  by  proper  pro- 
ceedings to  be  relieved  therefrom  upon  the  same  ground  that 
any  other  proprietor  might  be  relieved  under  the  same  cir- 
cumstances. Until  it  acts  in  the  matter  the  island  will  be 
deemed  to  be  governed  by  the  rule  above  stated.  Ihid. 

Waterworks.    See  Municipal  Corporations,  2.    Taxation,  9,  10. 

Widow.    See  Executors  and  Administrators,  2,  3. 

Wilful  Injury.    See  Negligence,  12.    Street  Railways. 

WILlLS. 

Construction. 

1.  A  testator,  after  reciting  that  "having  in  mind  the  many  catat- 

trophies  resulting  from  the  action  of  the  elements  and  the 
great  suffering,  distress,  famine  and  toant  caused  by  the  de- 
struction of  life  and  property  by  storms,  floods,  fires,  and  other 
accidental  and  natural  causes,  and  having  a  desire  to  do  what 
I  can  to  relieva  the  same,"  bequeathed  to  trustees  a  certain  i)art 
of  his  estate  to  be  invested  and  the  income  annually  expended 
for  the  charitable  purpose  of  ''relieving  the  wants,  distress, 
and  sufTering  arising  from  such  causes,  and  for  the  purpose  of 
*  aiding  and  assisting  .  .  .  the  victims  of  such  accidents  and 
catastrophies."  The  testator  further  recited  that  he  placed 
no  restriction  upon  the  trustees  as  to  the  locality  where  said 
moneys  should  be  expended,  but  enjoined  them  "to  select  sub- 
jects worthy  of  assistance"  and  to  use  their  best  judgment  and 
prudence  in  so  handling  and  disbursing  said  moneys  that  the 
same  "may  be  of  the  greatest  possible  benefit  to  suffering  hu- 
manity."   Held: 

(1)  That  the  bequest  was  not  to  charity  generally,  but  de- 
fined a  class  of  beneficiaries  with  such  deflniteness  as  would 
enable  the  court  to  determine  whether  any  concrete  expen- 
diture was  within  the  scheme  of  the  testator. 

(2)  That  the  terms  of  the  bequest  did  not  vest  in  the  trus- 
tees discretion  to  disburse  the  income  to  individuals  subjected 
merely  to  some  property  loss  from  some  of  the  defined  causes, 
who  were  not  in  pecuniary  need  and  not  subjects  of  public 
charity,  but  their  discretion  was  restricted  to  those  subjects 
fairly  entitled  to  relief  in  elfectuating  the  testator's  general 
motive  and  purpose  as  declared  in  the  bequest.  Kronshage  v. 
Varrell  161 

2.  A  testator  gave  his  estate  to  his  wife  for  life,  and  on  her  death 

to  his  eldest  daughter  for  life,  and  provided  that  after  her 
death  "such  portion  of  my  said  estate  as  may  remain  shall  be 
equally  divided  between  my  lawful  heirs."    Beld,  that  the  tes- 
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tator  meant  by  the  term  "my  lawful  heirs"  those  persons  who 
at  his  death  would  by  law  have  been  entitled  to  inherit  his 
intestate  estate.    In  re  Cowley's  Will,  263 

WITNESSES. 

See  Criminal  Law,  6,  13.    Evidence,  6,  7.    Masteb  and  Servant. 
Rape,  5.    Trial,  4,  9-12. 

1.  The  placing  of  witnesses  in  a  judicial  trial  under  a  rule  as  re- 

gards their  presence  in  court  other  than  when  giving  their  tes- 
timony, until  that  shall  have  been  given,  and  as  regards  com- 
municating with  each  other  till  they  shall  have  testified,  is 
wholly  a  matter  of  judicial  discretion.    Loose  v.  State,         115 

2.  If  a  witness  put  under  a  rule,  as  stated  in  the  last  paragraph, 

violates  the  same,  it  does  not  furnish  any  legitimate  ground 
for  the  exclusion  of  l^is  evidence  if  the  party  calling  him  is 
an  innocent  party  In  the  matter.  Ibid. 

Z.  In  case  of  a  violation  of  a  rule  as  mentioned  In  the  preceding 
paragraph,  the  person  calling  the  witness  being  innocent  in  the 
matter,  punishment  for  the  transgression  should  be  confined  to 
the  witness  himself,  as  for  a  contempt  of  court.  Ibid. 

4.  A  person  having  arrived  at  an  age  rendering  him  competent  to 

testify  as  a  witness  in  court,  may  give  evidence  respecting  his 
own  age,  although  his  knowledge  thereof  be  based  wholly  upon 
hearsay.  Ibid. 

5.  A  father  gave  a  mortgage  to  his  son-in-law  and  afterwards  the 

father  delivered  to  him  a  deed  of  the  same  premises  and  the 
son-in-law  satisfied  the  mortgage.  In  an  action  by  children, 
after  the  father's  death,  to  set  aside  the  mortgage  and  deed 
because  obtained  by  fraud  and  undue  influence,  the  plaintiflts 
examined  the  son-in-law,  as  an  adverse  party,  under  the  au- 
thority of  sec.  4068,  Stats.  1898.  as  to  the  execution  of  the  two 
instruments,  and  called  out  testimony,  to  the  efFect  that  the 
only  consideration  paid  therefor  was  the  support  and  care  of 
the  father  for  the  last  five  or  six  years  of  his  life,  his  doctor 
bills,  funeral  expenses  and  |15  in  money.  Held,  that  the  plaint- 
iffs thereby,  under  sec.  4069,  opened  the  door  for  the  admis- 
sion of  testimony  of  defendants  as  to  the  exact  consideration 
for  the  instruments.    Drinkwine  v.  Oruelle,  628 

Words  and  Phrases. 

Agent,  in  statute.    See  Insurance,  8. 

Agent  (for  service  of  process),  in  statute.    See  Insurance,  4. 
Cannot  be  made  elsewhere.    See  Supreme  Ck)URT,  12. 
Conspicuous  place.    See  Tax  Titles,  1,  2. 

During  such  term,  in  franchise.    See  Municipal  (Corporations,  2. 
Factors.    See  Factors,  1. 

First  ten  years,  in  franchise.    See  Municipal  Ck)RPORATioNs,  2. 
For  peculiar  and  satisfactory  reasons.    See  Supreme  Court,  3. 
For  the  first  ten  years.  In  franchise.     See  Municipal  Corpora- 
tions, 2. 
Franchise  period,  in  franchise.    See  Municipal  Corporations,  2. 
Insurance  agent,  in  statute.    See  Insurance,  8. 
Kept  for  sale,  in  statute.    See  Taxation,  7. 
Leasehold  period,  in  franchise.    See  Municipal  Corporations,  2. 
Main  channel  of  the  Mississippi  river.    See  Boundaries,  2. 
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Merchants^  goods,  wares  at^  commodities^  in  statute.  See  Taxa- 
tion, 7. 

Mississippi  River,  in  statute.    See  Boundabibs.  4,  5. 

My  lawful  heirs,  in  will.    See  Wills,  2. 

Orphans*  home.    See  False  Pbetenses,  3. 

Party  aggrieved,  in  statute.    See  Appeal,  3. 

Pistol,  in  statute.    See  Nisqlioence,  2,  3. 

Public  place,  in  statute.    See  Tax  Title,  1. 

Revolver,  in  statute.    See  Negligence,  2,  3. 

Risk  or  hazard  peculiar  to  the  operation  of  railroads,  in  statute. 
See  Railboads.  8. 

Tax  assessed,  in  franchise.    See  Municipal  Cobfobations, 

Toy  firearm,  in  statute.    See  Nbgligenck,  3. 

Toy  pistol,  in  statute.    See  NsoLiaKNCEy  3. 

Toy  revolver,  in  statute.    See  Negugbnce,  3. 

Transacting  business,  in  statute.    See  (Cobfobations,  3. 

Wbits. 
Of  certiorari.    See  Habeas  Cobfus,  4,  6.    Highways,  2. 
Of  habeM  corpus.    See  Habeas  Cobpus. 
Of  repleyin.    See  Reflcvin. 
Of  error.    See  Habeas  (Cobfus,  5. 
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